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REPLY ARGUMENT

Olive rests his claimto standi ng and Chapter 86 jurisdiction
on several assertions. First, he clains he never chall enged the
constitutionality of the Registry Act, but sought only a
decl aration of his rights and obligations under that act, the Rules
Regul ating the Florida Bar, and the Contract. (Reply and Cross-
Answer Brief at 3,16). He also asserts that, “[i]t is undisputed
that when Aive filed his Conplaint, he still held the appoi nt nent
to represent Anthony Mingin that had been entered five and half
nmont hs earlier. No one attenpted to revoke his appointnent the
entire time his original challenge, an extraordinary wit
proceedi ng, was pending in this Court.” (Reply and Cross-Answer
Brief at 18) (enphasis added).

These assertions are not consistent with the record. It is
clear that M. dive challenged the constitutionality of the
“Registry Act,” sections 27.710 and 27.711, Florida Statutes. It
is equally clear that he never accepted an appoi ntnent to represent
Ant hony Mungin, and in fact declined to accept it.

Par agraphs 19 and 20 of the anmended conpl ai nt al |l eged:

ALLEGATI ONS COVMON TO ALL COUNTS

* * * %

19. M. dive cannot sign the Contract because
the ternms and conditions of the Registry Act
and Contract may conpel him to violate the
Rul es of Professional Conduct, and may pl ace
unconstitutional restraints on M. Mngin s



right to effective assistance of counsel.

20. Pursuant to section 86.051, Florida
Statutes (1997), M. diveis entitled to have
t hese doubts renoved and seeks a determ nation
as to the construction, validity and |[egal

effect of the Registry Act, Contract, and
authority of \V/ g Maas to declare him
ineligible for court-appoi nted representation
of death row i nmat es.

R, pp. 124-125 (enphasi s added).

Count | of the anended conpl ai nt began as foll ows:

COUNT |
DECLARATORY RELI EF

Strict Application of the Fee and Cost Limts
in t he Regi stry Act and Cont r act
Unconstitutionally Curtail the Trial Court’s
| nher ent Power to Ensure Adequat e
Representati on

23. Plaintiffs reall ege paragraphs 1-22 as it
fully alleged herein.

* * * %

28. Inflexible inposition of statutory m ni num
fees i s an unconstitutional curtail nment of the
court’s inherent power to ensure adequate
representation in capital cases.

RI1, p. 128 (enphasis added) (case citations omtted fromparagraph

28) .

The representation to this Court that Jdive held an
appointnment to represent Muingin until it was “revoked” by Judge

Moran conflicts with AQive's representation to Judge Mdran in his



counsel’s letter of February 22, 1999:

Wi |l e an order has been entered appointing M.
A ive, he has not accepted that appoi nt nent by
entering into the necessary contract with the
Comptrol l er or his designee.

R 1, p. 123 and anended conpl aint exhibit D (enphasis added).

Furthernore, section 27.711, Florida Statutes (Supp

provi des:

(2) After appointnent by the trial court under
S. 27.710, the attorney nust imrediately file
a notice of appearance with the trial court
i ndi cating acceptance of the appointnment to
represent the capital defendant throughout al
post convi ction proceedi ngs, including federal
habeas corpus proceedi ngs, in accordance with
this section or until released by order of the
trial court.

(Enphasi s added).

1998),

M. dive does not represent either in the anended conpl ai nt

or in his briefs that he filed a notice of appearance and accepted

t he appoi nt nent.

an appointnent that M. dive had refused to accept.

118 (anended conplaint exhibit G.

Judge Moran did no nore than revoke an offer of

See R 1, p.



| . PLAINTIFF OLIVE LACKED STANDI NG AND THE
TRI AL COURT LACKED JURI SDI CTI ON OVER COUNTS |
AND I'l OF THE AVMENDED COVPLAI NT.

In his reply and cross-answer brief, M. dive contends he had
standing to seek a declaratory judgnent “on the validity of the
contract,” which, he clainms, the trial court had jurisdiction to
entertain. In fact, as shown, Counts | and Il of the anended
conpl aint challenged the constitutionality of both section 27.711
and the contract. M. dive, however, never represented Anthony
Mungi n pursuant to the provisions of section 27.711 and never was
a party to the contract he assail ed.

Count | of the amended conplaint was nothing nore than a
transparent attenpt to have the trial court declare, on
constitutional grounds and in advance of representation, that M.
Aive was entitled to nore noney for fees and costs in representing
Ant hony Mungin than provided for by section 27.711 sinply on the
basis of Aive s belief that he would spend nore tinme on the case
than the statute contenplated. Count Il was nothing nore than an
attenpt to have the court adjudicate hypothetical ethical conflicts
that m ght never occur even if M. dive did represent Anthony
Mungi n.

Under these circunstances, M. dive was not affected by
section 27.711, as he had never accepted appoi ntnent under that
section, and he was not affected by the contract, because he had

declined to sign it. He therefore |acked standing to bring this



action, and the | ower court |acked jurisdiction to hear it:

[T]he trial court had no jurisdiction to
consider [the validity of certain statutory
provi si ons] under the decl aratory judgnent act
and erred in doing so....[B]efore [plaintiff]
may bring a declaratory action concerning the
statute’s validity, he nust show that his
rights, status, or other equitable or |egal
relations “are affected by a statute.” There
must be a bona fide need based on present

ascertainable facts for an action to be
consi dered under the declaratory judgnent act.

Martinez v. Scanlan, 582 So.2d 1167, 1174 (Fla. 1991) (enphasis

added) (citations omtted). See also State v. Kirkman, 27 So.2d

610, 611-612 (Fla. 1946) (“It is settled law that a party seeking
an adj udi cation by the court of the constitutionality of an Act, in
order to be heard, is required to show that his constitutiona
rights have been abrogated by the challenged Act... Courts are
W t hout power per setoinquireinto the validity of public laws in
proceedi ngs brought directly for such purpose by one whose rights
are not affected by the operation of the Act.”) (citations
omtted).

As an attorney on the registry, M. dive's rights and | egal
rel ati ons were not affected by section 27.711. Whether he woul d or
woul d not be adequately conpensated i n any given case could not be
det erm ned unl ess he undertook representation. And the sane nay be
said for his perceived ethical quandaries. Sinply put, there were
no “present, ascertainable facts” that entitled him to a

decl aratory judgnent under either Count | or Count Il. As pointed



out in the previous brief filed by the Attorney General and the
Comptrol ler, over fifty Registry attorneys have actually accepted
appoi ntments pursuant to section 27.711. These attorneys nmay rai se
any and all of the issues that so vex M. dive in the context of
real cases where there are “present, ascertainable facts.” M.
Aive's singular response to this point is to cast aspersions on
t he professionalism conpetence and integrity of this entire group.

The case authority adduced in support of dive s standing

claimis simlarly lacking. Only one case, Holley v. Adans, 238

So.2d 401 (Fla. 1970), even concerns the constitutionality of a
statute and it is inapposite.? In Holley, this Court sinply held
that the plaintiff, acircuit judge who had taken nunmerous steps in
preparation for becomng a candidate for election to the Florida
Supr ene Court, had st andi ng to chal | enge t he faci al
constitutionality of the “resign to run” law. This Court rejected
the appellee’s contention that the plaintiff was nerely seeking
“advice as to his future action.” 1d. at 404,

It is not clear what nore the circuit judge in Holley could
have done to denonstrate his good faith interest in being a

candidate, but it is indisputable that the “resign to run” |aw

'n Martinez v. Scanlan, this Court pointedly cautioned tri al
courts “to exercise their discretion guardedly when considering
requests for a decl arat ory ] udgnment on a statute’s
constitutionality.” See 582 So.2d at 1171 n.2 (enphasis added).
Except for Holl ey, none of the cases AQive cites in support of his
standing claim involve challenges to the constitutionality of a
statute.




barred his candidacy as long as he remained a circuit judge.
dive, in contrast, has challenged the anount of conpensation he
coul d expect to receive for representing Anthony Mingin when, in
fact, he had declined to represent Mungin. His ethical clains al so
depend on facts that may only be hypot hesi zed and that nay never
occur. He pl eaded no di sagreenent with any of the appell ees over
controlling |aw He therefore has nothing in common with the

plaintiff in Holley.

Qive' s reliance on Harris v. Goves Realty, Inc., 315 So.2d

528 (Fla. 4th DCA 1975), is even nore m splaced. There a contract
for purchase of real estate existed, and the plaintiff-broker,
obviously a third-party beneficiary, sued for his comm ssion. In
this case, there was no contract because Oive declined to enter
one.

Adive, unlike the many Registry attorneys who have accepted
appoi ntnent, may never represent a capital defendant pursuant to
t he provisions of section 27.711. Wat dive sought, and what the
trial court had no jurisdiction to render, was an advi sory opi ni on:

Even though the | egislature has expressed its
intent that the declaratory judgnent act
shoul d be broadly construed, there still nust
exi st sonme justiciable controversy between
adverse parties that needs to be resolved for
a court to exercise its jurisdiction.
O herw se, any opinion wiuld be advisory only
and inproperly considered in a declaratory
action.

Marti nez v. Scanl an, 582 So.2d at 1170-1171




In a final effort to justify this wholly unnecessary appeal,
Aive claims he should be entitled to a declaratory judgnment
because the appell ees now agree with himon the law. 1In fact, the
appel | ees have never taken the position that section 27.711 or the
contract prohibited additional conpensation that m ght be properly

awarded under the principles enunciated in Mikenson v. Martin

County, 491 So.2d 1109 (Fla. 1986), Wiite v. Pinellas County, 537

So.2d 1376 (Fla. 1989), and Remata v. State, 559 So.2d 1132 (Fl a.

1990), and M. dive did not plead he had any dispute with any of
t he appel | ees over the applicable |law. Appellants did not concede,
however, that M. Oive was entitled to a declaratory judgnent on
the bare all egations that he believed he woul d be required to spend
nmore hours on a case than section 27.711 contenplated. He has no
right to be conpensated for every hour he spends on a case or woul d
i ke to spend.

A trial court cannot determne the right to additional

conpensation under the principles of Mkenson, Wite and Renata

Wi thout real facts in a real case. In the conplete absence of any
contract and any facts, M. Aive had no right to chall enge section
27.711, and the trial court was wthout jurisdiction to declare
that M. dive had any right to conpensati on beyond that provided
for in the statute.

The trial court should have dism ssed Counts | and Il of the

amended conpl ai nt.



CONCLUSI ON

Because M. dive | acked standing and the trial court | acked
jurisdiction over Counts | and Il of the amended conplaint, this
Court should vacate the final order and remand with directions to

the lower court to dism ss those counts.
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