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ARGUVENT AND Cl TATI ONS OF AUTHORI TY

I . THE DECI SI ON OF THE FI FTH DI STRI CT SHOULD BE REVERSED
BECAUSE HOROW TZ WAS ENGACED | N A BUSI NESS OR BUSI NESS VENTURE | N
FLORI DA AND FLORI DA LAW DCES NOT REQUI RE THE PHYSI CAL PRESENCE OF
A NONRESI DENT TO OBTAI N PERSONAL JURI SDI CTI ON WHEN THE ACTS COF
THE NONRESI DENT OUTSI DE FLORI DA CAUSE | NJURY | NSI DE FLORI DA.

The Fifth District ruled that, absent his having been
physically present in Florida, Florida courts could not exercise
personal jurisdiction over Horowitz under Section 48.193, Florida
Statutes. That decision expressly and directly conflicts with
deci sions of other district courts of appeal, and with the

decision of this Court in Execu-Tech Bus. Sys. v. New i Paper

Co., 752 So. 2d 582 (Fla. 2000), regarding the scope of personal
jurisdiction under Section 48.193, Florida Statutes, and shoul d
therefore, be reversed.

Horowi t z argues that the decision of the Fifth District is
correct because it reconciles the nature of his wongful acts and
om ssions conmtted as a nonresident fromoutside the state with
the plain | anguage of the statute. However, this Court accepted
jurisdiction over this issue in the context of a direct conflict
of the district court’s decision with decisions of other
districts. Those decisions have consistently required no
physi cal presence by a nonresident in order for Florida courts to
exerci se personal jurisdiction for acts or om ssions commtted
outside the state resulting in injury in Florida.

The focus of this appeal is whether physical presence is



requi red under section 48.193(1)(b). However, Wendt has al ways
mai nt ai ned that other sections of the statute, additionally pled
inthe first amended third-party conplaint, are supportive of his
jurisdictional claim

Horowitz argues primarily that he did not engage in business
or a business venture in Florida, and that he is i mune from
liability because he was a corporate agent. Wendt will respond to
each argunment in turn. Regarding the first argunment, Horowtz
alleges that: (1) cases cited by Wendt are not supportive of his
position, (2) he had no express relationships with any Florida
resident, (3) he did not represent Hernmann because Hermann was
represented by Hall, and (4) he was not practicing law in Florida
as he maintained no offices in Florida and was not paid directly
by Her mann.

(1) Horowitz is apparently confused. He states that “the
cases cited by Wendt defeat his own position.”! Such a statenent
ignores the crux of this appeal and the cases from ot her
districts that conflict with the decision of the Fifth District

in this case.? Wendt subnmitted for the court’s consideration:

L See, Respondent’s Brief On The Merits at pg. 4.

2 See, 8911 Normandy Beach, Inc. v. Thomas C. Kearns, 739
So. 2d 156 (Fla. 3d DCA 1999)(citing Law O fices of Evan |.
Fetterman v. Inter-Tel, Inc., 480 So. 2d 1382, 1386 (Fla. 4th DCA
1985)); Koch v. Kinmball, 710 So. 2d 5, 7 (Fla. 2d DCA 1998); Wod
v. Wall 666 So. 2d 984 (Fla. 3d DCA 1996); Silver v. Levinson,
648 So. 2d 240, 241-42 (Fla. 4th DCA 1994); Allerton v. State
Dept. of Ins., 635 So. 2d 36, 40 (Fla. 1st DCA 1994); Lee B

Stern & Co. v. Geen, 398 So. 2d 918, 919 (Fla. 3d DCA 1981);

2



Bank of Wessington v. Wnters Gov. Sec., 361 So. 2d 757 (Fla. 4th

DCA 1978) and Maryland Casualty Co. v. Hartford Accident and

| ndemmity Co., 264 So. 2d 842, 844 (Fla. 1st DCA 1972). Bank of

Wessi ngton confirns that Florida | aw does not require | ocal

of fices, local agents, or a |lease as determ nation of a business
venture. Horowitz cannot stand on the absence of those trappings
as proof that he did not engage in a business venture in Florida.

Maryl and Casualty sinply holds that engaging in a “business

venture” is not restricted to one engagi ng in conmerci al
transactions for profit. Horowitz reasons that because he

recei ved no noney directly from Hermann, his representation did
not constitute engaging in a business venture of the practice of
| aw. Such reasoning would nean that if a |lawer did not accept
paynment (profit) or paynent nmade directly from another for
services rendered, those services need not be diligently
conducted with a duty of zeal ous advocacy.

Wendt does not suggest that Bank of Wessington or Maryl and

Casualty is factually simlar to this case. They sinply
illumnate the criteria for a business venture.
(2) Horowtz engaged in the practice of lawin Florida and

did in fact represent Florida residents. Despite Horowtz

Posner v. Essex Ins., 178 F.3d 1209 (11th G r. 1999); Robinson v.

Garmarco & Bill, P.C., 74 F.3d 253 (11th Cr. 1996); Sun Bank
NNA v. E.F. Hutton & Co., 926 F.2d 1030, 1033 (11th Grr.

1991) (citing Bangor Punta Operations, Inc. v. Universal Marine
Co., 543 F.2d 1107, 1109 (5th Cr. 1976)).

3



deni al that he had express contractual rel ationships, he had an
oral agreenent wi th Hermann whereby he assured Her mann and

Ei senmann that he would take care of the first investigation with
the State of Florida in the Sumer of 1994.°® Horowitz directly
advi sed a group of resident Florida agents and prospective agents
of the viability of Trinh, the legality of the Trinh notes, and
that they did not have to be licensed as brokers with the state
of Florida. Horowitz nmade tel ephone calls to Reynolds in

Fl ori da, expressly advising Reynol ds when Reynolds was a Florida
resi dent agent of Trinh before Strong bought Trinh. He also nade
t el ephone calls advising Reynol ds when Reynol ds was owner and
chi ef executive of Strong, a Florida corporation.* Therefore,
Horowi t z had business relationships in Florida. Questions of
fact concerning those relationshi ps should appropriately be
addressed in an evidentiary hearing by the trial court.

(3) Horow tz suggests that he cannot be considered to have
represented Hermann, because Hermann was represented by Florida
counsel, Thomas P. Hall. The record shows that in 1994, Hal
represented Hermann only in the capacity of corporate attorney in
negotiating ternms of Hermann’s contract with Trinh and not with

respect to the first investigation by the State of Florida in the

8 See, Petitioner’s Initial Brief Appendix Tab 4, pages
25-18, 30-31; Tab 5, pages 254, 255.

4 See, Petitioner’s Initial Brief Appendix Tab 12, pages
57-58, 66, 71, 123-129; Tab 13, pages 157-158; Petitioner’s
Initial Brief, Appendix Tab 9, pages 256-257.
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sumer of 1994.°% However, Horowitz did collaborate with Hal
concerni ng various defenses in the second investigation by the
State of Florida in early 1995.°% Contrary to Horowitz' statenent
that there is no credible evidence that he advi sed and
represented Hermann, Hermann and Ei senmann have both testified
that they relied upon Horowitz representing themin the matter as
they did not have funds at that tine to hire an attorney for that
type of representation.” A party nay be represented by nore than
one | awer. Moreover, Horowtz’ statenent that the district
court only needed to rely on Wendt’s own all egations in the
anended third-party conplaint that Hermann was represented by
Hall is wong. Wendt submtted credi ble and conpetent evidence
to refute Horowtz' affidavit on that point. Regardless, the
third-party conplaint was filed prior to depositions of Legault,
Horowi tz, Hermann and Ei sennmann, and ot her discovery of record on
appeal ; that record shows the extent of Horowitz’ invol venent
with Florida residents. The allegations in Wndt’s conpl aint do
not erase Horowi tz’ representation of Hermann which is evidenced
by sworn testinony; nor can Horowitz find support in the fact

that the district court either overl ooked that conpetent

5 See, Petitioner’s Initial Brief Appendix Tab 13, pages
207- 208.

6 See, Petitioner’s Initial Brief Appendix Tab 9, pages
256- 257.

! See, Petitioner’s Initial Brief Appendix Tab 4, pages
25-28, 30-31



testinmony or weighed it in error.

(4) Horowitz msinterprets Dinsnore v. Martin Bl unenthal

Assoc., Inc., 314 So. 2d 561 (Fla. 1975). D nsnore does not hold

that a lawer’s activities for one client be collectively
examned in ternms of their relationship to the | awyer’s total
practice. Instead, the activities related to a particular client
nmust be scrutinized as a collective unit, in and of itself, not
in conparison to the lawer’s entire practice. Unless a |awer
were an in-house counsel or only had a fewclients, it is highly
unlikely that his efforts with respect to any one client would
anount to nore than a small percentage of his practice.

Horowitz states that since he did not receive paynment
directly from Hermann, he was not practicing lawin Florida. It
is noteworthy that in an earlier pleading, Horow tz does not
di savow that his efforts were for personal pecuniary gain. “[Qf
course they were, but the point of the fact renains that
Horowitz’ activities on behalf of Trinh were a m nute portion of
hi s M chi gan-based | aw practice ....”% Horowitz now attenpts to
mask the fact that he received personal pecuniary gain as an
i ndependent contractor with the argunent that the percentage of
time he spent on the representation in question was not
proportionately sufficient to the rest of his practice to

constitute a collective show ng of doing business in Florida.

8 See, Petitioner’s Reply Brief Appendix, Tab 1
6



Again, Horowitz msinterprets D nsnore.

Horow tz’ own description of his involvenent with the
Depart ment of Banking and Finance as “a series of discussions,”
his invoices, and correspondence denonstrate the depth of his
i nvol venent with Florida.® However, he attenpts to minimze his
i nvol venent nerely as “sone correspondence and sone tel ephone
conversations.” He then quotes the district court’s opinion
whi ch quantitatively weighs Horowtz' contacts in Florida despite
the fact that the district court had disclained the necessity to

address that prong of the jurisdictional test.! Venetian Sal am

Co. v. Parthenais, 554 So. 2d 499, 502 (Fla. 1989) provides a

two-prong test for jurisdiction. Wen affidavits and evi dence
cannot reconcile disputed allegations, the trial court nmust hold
an evidentiary hearing to determne the facts. It is not within
the scope of an appellate court’s discretion to weigh the
evi dence or substitute its opinion for that of a trial court.

The trial court in this case nmade no findings of fact, and
the district court erred in substituting its judgnment or analysis
of whether there were sufficient pleadings or evidence to satisfy

the long armjurisdictional requirenments by wei ghing and

° See, Petitioner’s Reply Brief Appendix, Tab 2;
Petitioner’s Initial Brief Appendix Tab 10; Appellee’ Answer
Brief to Fifth District Court of Appeals, Appendix Tab 4.

10 See, Respondents’ Brief On The Merits, page 8.

11 See, Petitioner’s Initial Brief Appendix Tab 1, page 8.
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quantifying Horowtz’ contacts as “scant” and “brief and
i nsubstantial.” 12
Horowi t z seeks support in the Fifth District’s opinion in

McLean Financial Corp. v. Wnslow Loudernmlk Corp., 509 So. 2d

1373, 1374 (Fla. 5th DCA 1987) for his position that a tel ephone
call placed by a nonresident defendant in another state does not
constitute an act “commtted in the State of Florida as required
by section 48.193(1)(b). Wile the opinion is supportive of the
Fifth District’s opinion here, it too conflicts.

Horowtz’ efforts were directed toward Florida fromthe
outset; he knew that the inpact of the notes and agents’
agreenents that he drafted would be felt by Florida | enders and
agents. He knew that the State of Florida would rely upon
representations he nade in response to its inquiries. Horowtz
told the Florida regulatory agency that if it determ ned that the
Trinh notes were securities requiring registration, then his

position was that they were exenpt because, inter alia, they were

for amounts | ess than $25, 000.% Yet, when Horowitz furnished the
State of Florida with the requested |ist of over one hundred
| enders, their | oan anobunts were redacted. Horowi tz nust have

known that the | oan amobunts were material to the exenptions on

12
See, Petitioner’s Initial Brief Appendix Tab 1, page 5.

13 See, Petitioner’s Initial Brief Appendix Tab 7, W70,
WT71.



whi ch he had advised the State of Florida he was relying. Such
an om ssion was expressly ained at and severely inpacted
Fl ori di ans and cannot be overl ooked.

The facts in Silver are strikingly simlar to those in this

case. As opined in Thomas Jefferson University v. Roner, 710 So.

2d 67 (Fla. 4th DCA 1998)(Farner, J., concurring):

There is no conflict in the decisions of [the Fourth
District]. Silver v. Levinson, 648 So. 2d 240 (Fla. 4th
DCA 1994), does not involve tortious conduct wholly
outside Florida; the publication in Florida of a

def amatory fal sehood is obviously the conm ssion of a
tortious act in this state. So too with Carida v. Holy
Cross Hospital, 424 So. 2d 849 (Fla. 4th DCA 1982),
(publication of oral defamatory statenents in Florida held
conmmi ssion of tortious act in Florida).

Id. at 70 n.3. (enphasis added). Here, Horowitz mailed letters
and information to the Departnent of Banking and Finance in
response to its investigations, intending that the Departnent
shoul d act upon that information. Just as in Silver, when the
i nformation containing material om ssions was nmailed to the
Depart ment of Banking and Finance and relied upon by the
Departnent, a tortious act was commtted within this state.
Simlarly, Horowtz is |liable for damages caused by his
intentional material omssion “wthin Florida,” even under the
narrowest reading of the scope of section 48.193(1)(b) --
“committing an act in Florida that ultimtely proves to be a
tort.” 1d. at 71

Horowtz’ attenpt to show a greater division in the district

courts on the issue of the requirenent of physical presence than

9



actually exists fails, as certain critical facts are overl ooked.

As then observed in Thonms Jefferson University, the First and

Third district cases did not require physical presence for

jurisdiction under 48.193(1)(b). See, Wod v. WAll, 666 So. 2d

984 (Fla. 3d DCA 1996); Allerton v. State Dept. of Ins., 635 So.

2d 36 (Fla. 1st DCA 1994). Since that tinme, the Second District

j oi ned those ranks. See, Koch v. Kinball, 710 So. 2d 5 (Fla. 2d

DCA 1998). Thus, all districts, except the Fifth, have upheld
jurisdiction under 48.193(1)(b) w thout the requirenent of
physi cal presence. Although in the context of a conspiracy, this

Court has al so upheld jurisdiction under 48.193(1)(b) w thout the

requi renment of physical presence. Execu-Tech Bus. Sys. v. New

Qi Paper Co., 752 So. 2d 582 (Fla. 2000).

Horowi t z’ second main argunent concerns the issue of agency.
He was an i ndependent contractor, not a corporate enpl oyee,
director, agent, or officer, but he states that the distinction
is nmeaningless to this Court’s analysis. This distinction is
critical to the question of immunity provided to a corporate
agent. Contrary to Horowtz' clains, the district court did not
di stinguish Horowitz as a corporate agent rather than an
i ndependent contractor.

Horowitz turns to the analysis of the Restatenent (Second)

of Agency 8 14N (1957) found in Stoll v. Noel, 694 So. 2d 701

(Fla. 1997). However, his analysis of Stoll is inconplete. A

t hor ough exam nation reveals that the question of agency in Stol

10



“turns on the degree of control retained or exercised by” the
principal; “[T]he right to control depends on the terns of the

enpl oynent contract.” 1d. at 703 (quoting National Sur. Corp. v.

W ndham 74 So. 2d 549, 550 (Fla. 1954)).

As i ndependent contractors, |lawers nay al so be agents, but
only if the principal controls “their physical conduct in the
performance of services” and they are “subject to his control.”

Lipsig v. Ramlaw, 760 So. 2d 170, 186 (Fla. 3d DCA 2000) (citing

the Restatenent (Second) of Agency 8 14N cnt. a (1958).

In this case, Horowitz had no enploynent contract, sinply a
retainer letter wherein he dictated the terns of representation,
making it explicitly clear that he was under no authority nor
control of Trinh in connection with his “review of the D verting
brochure and advertisenments.” The retainer |letter provides:

My representation ... will be limted to certain

securities matters ... | nust have accessibility to M.

Denots and you ... Therefore | will expect ful

cooperation fromeach of you during the pendency of ny

representation ... | amunder no obligation to undertake

representation with respect to any future matters but

may exercise ny discretion to do [sic] decline such

representation should K. D. Trinh request such services .
” 14

Later, wi thout an additional retai ner agreenment, he represented
Her mann and responded to the State of Florida investigations.
Horowi t z descri bes agency as “nmanagenent of some business to

be transacted” in the principal’s nane “as well as discretionary

14 See, Petitioner’s Initial Brief Appendix Tab 6, WS5.
11



authority to carry out that business.”! However, he did not
manage either Trinh’s or Strong’s business. He was not under
their control, as reflected by his retainer letter. H's role was
strictly one of rendering advice and appearing before an agency
of the State of Florida in response to its inquiries. Trinh did
not dictate Horowitz' position regarding the legality of the
notes nor his response to the State of Florida. Horowtz advised
that the notes were not securities requiring registration and he
drafted the | anguage of the notes for conpliance with Florida' s
securities laws. Wen the State of Florida asked Hermann for

i nformati on about the investors and any exenption from securities
regi stration which was being clained, it was Horowitz, of his own
volition, who omtted the amounts of the | oans which would have
indicated to the State that securities |laws had been viol at ed.

No evidence shows that this act or om ssion was dictated or
controlled by Trinh or Strong. Thus, as an independent
contractor, Horowitz was not also an agent, and he cannot be
protected fromliability by sonme corporate shield.

Assumi ng for argunent’s sake that Horowi tz coul d be
considered a corporate agent. As an officer of the court,
Horowi t z’ conduct is, nevertheless, controlled by the rules of
pr of essi onal conduct. Action against public policy cannot be

shi el ded under the guise of corporate agency. Horow tz perforned

15 See, Respondents’ Brief On The Merits, page 18.
12



services for the pronotion of his own |aw practice and acted
i ndependently, not as a corporate enployee. Any question of fact
as to the nature of his agency should be addressed in an
evidentiary hearing before the trial court for a determ nation of
whet her Horowitz was controlled by Hermann, Trinh and/or Strong.
1. A CONSTRUCTI ON OF SECTI ON 48.193(1)(b) WH CH REQUI RES
NO PHYSI CAL PRESENCE W THI N THE STATE DOES NOT RENDER SECTI ON
48.193(1) (f) SUPERFLUOUS.
The district court recognized that Wendt nade al |l egati ons by

virtue of sections 48.193(1)(a), 48.193(1)(b), and 48.193(1)(f).

However, considering the constraints inposed by Aetna Life &

Casualty Co. v. ThermO D sc, Inc., 511 So. 2d 992 (Fla. 1987),

Wendt’s primary argunent did not focus on subsection (1)(f).
Lest it be thought that Wendt has abandoned any all egations, he

responds to Horowitz' reference of the Thonas Jefferson

Uni versity analysis of section 48.193(1)(f).

Horow tz suggests that if section 48.193(1)(b) does not
requi re physical presence, then it is superfluous when consi dered
W th section 48.193 as a whole. However, an analysis of section
48.193(1)(f) considered in light of this Court’s ruling in

Moransais v. Heathnman, 744 So. 2d 973 (Fla. 1999), 1% would align

the jurisdictional issue before this Court with the current |aw
regardi ng the scope of the economc |loss rule and would create

harnmony within section 48.193. Subsections (1)(f) and (1)(9)

16 See al so, Conputech International v. MI|am Conmerce
Park, Ltd., 753 So. 2d 1219 (Fl a. 1999).
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afford jurisdiction over one causing damages in Florida resulting
fromout-of-state acts. If financial damages in Florida
resulting fromout-of-state acts are not solely to physical
property to which it is asserted that only subsection (1)(f)
applies, or do not arise out of a breach of contract, then suits
for damages to intangi ble property such as trademarks, business
reputation and good will, and otherw se viable causes of action
such as securities fraud, tortious interference, slander, etc.
woul d be deni ed access to the courts. Surely, such a result was
not intended by the | egislature.

Section 48.193(1)(f) does not Iimt the word “property” to
physi cal property; the term“service activities” is not defined.
Al t hough subsection (1)(f) includes products and materials, etc.,
solicitation and service activities can also apply to
pr of essi onal services, including the practice of law. Al beit,
Aetna was decided within the context of products liability and
the interests of an insurance carrier, the scope of the | aw
shoul d not exclude other appropriate factual scenari os.

Moransais and its progeny curb the unintended expansi on of
the economc loss rule beyond its principled origins which would
bar certain otherwi se legitimte causes of action. Accordingly,
construing section 48.193(1)(f)(1) to apply to financial damages,
not limted solely to physical property, effectively harnonizes
t he subsections of section 48.193.

CONCLUSI ON

14



For the reasons herein and in Petitioner’s Initial Brief,
the decision of the Fifth District should be reversed and this
case remanded for further proceedi ngs.
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