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STATEMENT OF THE CASE AND FACTS

Def endant Edward Ragsdale was convicted of first

murder and sentenced to death in 1988. H's conviction and
sentence were affirnmed on appeal. Ragsdale v. State, 609 So.

10 (Fla. 1992). This Court summarized the facts of the case as
fol |l ows:

The relevant facts reflect that on the
evening of January 1, 1986, Sanuel Morris
heard noises emanating from his neighbor
Ernest Mace’'s nobile hone. After hearing
what he described as “slammng furniture,”
Morris went over to Mace' s hone and observed
soneone in the Kkitchen. Morris knocked on
Mace’'s door several tines and, eventually,
two nmen cane out of the back of the nobile
hore. Morris gave chase to one of the nen,
but could not catch him He returned to
Mace’s nobile hone and found Ernest Mace
badly beaten with his throat cut “from ear-
to-ear.” Morris asked Mace who his
attackers had been, and, although unable to
tal k, Mace indicated by noving his head that
he knew who his attackers had been. Morris
testified that he asked Mace if it had been
an individual named WMark, to which Mace
responded with a negative notion. Enmer gency
rescue workers arrived shortly thereafter,
but Mace died enroute to the hospital.

| nvestigating l|law enforcenment officers

concl uded from t heir prelim nary
investigation that Ragsdale, together wth
Leon 1llig, was involved in the nurder.

They obtained a statenment from Carl Florer,
the husband of Ragsdale’s cousin, that on
the day followng the nurder Ragsdale told
him that he had “cut the old man’s throat.”
Bulletins were then sent out notifying |aw
enf orcenment agencies that Ragsdale and Illig
were sought in connection with a nurder
i nvesti gati on.

On  January 12, 1986, Ragsdal e was
arrested in Alabama on a fugitive warrant
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issued in 1985 when his parole officer
reported that Ragsdale had left the state
wi t hout per m ssi on. Wi | e pr ocessi ng
Ragsdal e’ s arrest, Al abama authorities
di scovered that he was wanted as a suspect
in the Mace nurder

On January 16, 1986, a grand jury
indicted Illig and Ragsdale for first-degree
mur der and arnmed robbery. Prior to
Ragsdal e’ s trial, I1lig pl eaded nol o
contendere and received a sentence of life
I npri sonnment . Shortly before Ragsdale’s
trial, the trial judge granted the state’'s
nmotion in limne for an order directing the
defense to make no attenpt to inform the
jury of 1llig s conviction and sentence
during voir dire and the guilt phase of the
trial.

During the course of the trial, the
victims neighbor, Sanuel Mrris, testified
as previously indicated. Carl Florer and
Ragsdal e’ s br ot her, Terry Ragsdal e,

testified that the appellant stated that he
had hit the victim several tinmes and then

cut his throat. Terry Ragsdale testified
that the appellant had said that the person
killed was naned Ernest Kendricks. Terry

Ragsdale also identified a knife which the
appel l ant had stated was the nurder weapon.

C ndy LaFlanboy, Illig's girlfriend and
roommate, stated that Ragsdale and Illig
borrowed her car on the night of the nurder
in order to allegedly “collect sone noney”

and stop by a liquor store. She testified
t hat , approxi matel y forty-five m nut es
| ater, Ragsdale returned to her honme by
hi nsel f. She stated that Ragsdale was in a
very upset and nervous state. LaFl anmboy
testified that, when Ragsdale arrived, he
stated that “lI hope that Leon didn't get
caught .” LaFl anboy testified that, when

II'lig returned, clad only in shorts, he and
Ragsdal e quarreled over “the need to kil

that man.” She also testified that she saw
Ragsdal e cleaning blood from a pocket knife
in her kitchen sink. The follow ng day,
when news of the nurder appeared in the
newspaper, LaFlanboy took Illig to the bus



station and then drove wth Ragsdale to
Al abana. LaFl anboy testified that, during
their drive to Al abama, Ragsdale repeated
that he had cut the victins throat. On
Cross exam nat i on, however, LaFl anboy
testified that there were no bl oodstains on
Ragsdal e’ s cl ot hi ng.

The state presented two confessions
obtained by investigators. The first
confession was obtained by a sheriff’s
deputy sent to question Ragsdale while in
custody in Al abana. Evi dence was presented
that Ragsdale, after being advised of his
rights, admtted going to the victims house
with the intent to rob him Ragsdale stated

to the sheriff’'s deputy that he left Illig
with the victim and, wupon returning, found
blood covering the floor. In this
conf essi on, Ragsdale stated that, after
reentering the room 1llig declared that he
had nmurdered the victim because the victim
could have identified them Finally,
Ragsdal e described fleeing the scene in
LaFl anboy’s car without Illig and eventually
returning to her house, where Illig later
arrived, scantily cl ad. Ragsdal e al so
repeatedly declared that he had not been an
active participant in the killing and
described attenpts by Illig s famly to get

their son out of the country.

In his second confession, Ragsdal e
admtted striking the victimand cutting him
with a knife when he believed the victimwas
reaching for a gun. However, Ragsdal e
stated that, after he cut the victim Illig
took the knife from him said, “Let ne show
you how it’s done,” and inflicted the fata

cut . In this confession, Ragsdale also
admtted owning the nurder weapon, robbing
Mace, and giving Illig s girlfriend the

stol en noney.
After the state rested, defense counse

attenpted to call Illig as a witness. Illig
asserted his Fifth Anmendnent rights and
refused to testify. The trial judge then
denied a request by Ragsdale’ s counsel to
allow Illig to plead the Fifth Amendnment in
the presence of the jury. The defense



rested and the jury returned guilty verdicts
against Ragsdale to all of the offenses
char ged.

During the penalty phase of the trial,
the State again presented LaFlanboy, who

testified that Illig was not acquainted with
the victim and that Ragsdale had admtted
killing the victim because he could identify
Ragsdal e. On cross-exam nation, LaFl anboy
stated that she was Illig’ s fiancee and that
she had helped Illig and Ragsdale |eave the

state. She also stated that Ragsdal e had no
blood on his clothing when he returned to
her apartnent on the night of the nurder.

In mtigation, Ragsdale presented the
testinony of his brother, who stated that he
had known Ragsdale for alnost thirty years
and that Ragsdale was a follower, not a
vi ol ent person. Ragsdal e’s brother also
stated on cross-examnation that Ragsdale
was a bully, becanme nmean when on dope, and
“could do anything if he was mad enough.”
He also noted that the victim was a famly
friend and thought t hat his brother’s
statenent that he had cut the man’s throat
was fal se. He also testified that Ragsdale
boasted a lot and that nuch of what he said
was unreliable.

After comrencing its deliberations, the
jury asked the trial judge two questions.
First, the jurors asked the judge whether it
iIs “unjust--just to sentence the defendant
to a greater sentence (death) than the
acconplice, if based on the testinony heard
by the jurors, the jurors believe that the
def endant may have had a |esser part in the
mur der ?” The trial j udge, wi t hout
objection, reread to the jury the follow ng
portion of the jury instructions:

Deciding a wverdict is
excl usively your j ob.
That’ s true in this
phase of the trial, as
wel | as t he earlier
phase. I cannot
participate in t hat
decision in any way. In

fact, you should please



di sregard, again,
anything I may have said
or done, at any tine
during either phase of

this trial, t hat made
you believe | preferred
one verdict over
anot her.

In its second question, the jury
requested the legal definition of *“nolo
contendere.” In response to the second
question, the judge read the definition of
nol o contendere from Black’s Law Dictionary.
One of the jurors asked if the State had the
right to rebut defense counsel’s remarks in

the penalty phase and was told “no.” The
same juror then asked whether the question
regarding the fact that 1llig received a

life sentence could be reworded. The tria
judge interrupted the juror and stated that
the court could not assist any further in
the matter. The jury returned to its
deliberations and returned with a verdict
recommendi ng the death penalty by a vote of
eight to four.

The court, in accordance with the jury
recommendati on, sentenced Ragsdale to death.
The court f ound t he foll ow ng t hree
aggravating factors: (1) the <crime was
coomitted while Ragsdale was on parole,
under a sentence of inprisonnent; (2) the
murder occurred during a robbery and was
commtted for pecuniary gain; and (3) the
crime was extrenmely w cked, evil, atrocious,
and cruel. The court specifically supported
the Jlast finding by referring to the
defendants’ ages, the severity of the cut,
and the evidence of defensive wounds on the
victim The trial court found no mtigating
evi dence and addressed the question of the
differences in culpability between IIlig and
Ragsdale in its findings. In its findings,
the trial court stated:

There was [ sic]

di fferences in t he
culpability of the two
def endant s for this
mur der . The credible



evidence indicated that
while M. Illig struck
M. Mace, it was M.
Ragsdale that pitilessly
cut his throat. I n
fact, the testinony of
Ms. LaFl anboy indicated
t hat II1ig was upset
that Ragsdale had killed
M. Mace and considered
t he killing to be
unnecessary.

Fur t her nor e, t here
was a difference in the
crim nal hi stories of
t hese t wo def endant s.
M. Illig was only 17
years old at the tine of
the killing, while M.
Ragsdale was 25 years
ol d. M. 1llig had no
prior significant
crim nal record, whi | e
M . Ragsdal e had been
confined to the Al abama
prison for comm ssion of
a f el ony and had
absconded from parole

fromthat state.
Finding that no mtigating circunstances
of f set

exi sted to
ci rcunst ances,
deat h penal ty.

609 So. 2d at 10-13.

t he

trial

Ragsdale filed a notion for

to Florida Rule of Crimnal

t he

aggravating

court inposed the

postconviction relief pursuant

Procedure 3.850 on March 24,

1994,

and anended notions were filed on Novenber 16, 1994 and July 12,

1996 (PC-R  V1/10-75,

85-187,

'References to the record wll
appeal, Case No. SC00-414,
followed by the appropriate volune and page nunber; the

V2/ 283-394) . 1

be as follows:

wi |

6

be

The nptions were

the record in this

designated as “PCR2.”

record



summarily denied (PC-R V3/399-407). On appeal, this Court
upheld the summary denial of the guilt phase issues, but
remanded for an evidentiary hearing on the clains of ineffective
assi stance of counsel and inadequate nental health assistance in

the penalty phase. Ragsdale v. State, 720 So. 2d 203 (Fla.

1998).

The evidentiary hearing was conducted on August 27, 1999,
and Cctober 29, 1999; a final hearing was held on Decenber 20,
1999. The defense presented the testinony of Ragsdale’s
brother, Ernie; his cousins, Darlene Parker and Byron Hi cks; and
forensic psychol ogi st Dr. Robert Berl and. In addition,
depositions from psychologist Dr. Donald Del Beato; Ragsdale’s
aunt, Rebecca Lockhart; and his cousin, Sheila Adans, were
admtted into evidence, as was the pretrial deposition of
Ragsdal e's brother, Terry. The State presented trial counsel
Robert Cul pepper and neuropsychol ogi st Dr. Sidney Merin.

Famly wtnesses Ernie Ragsdale, Darlene Parker, Byron
H cks, Rebecca Lockhart, and Sheila Adans discussed Ragsdale’s
chil dhood, and the physical and enoti onal abuse Ragsdal e
suffered at the hands of his father, Cyde Ragsdale. Ragsdale’s

father, Cyde, is dead, and his nother, Sibil, passed away about

from the prior postconviction appeal, Case No. 89,657, wll be
designated as “PC-R” followed by the appropriate volunme and
page nunber; and the record from the appellant’s direct appeal
Case No. 72,664, will be designated as “DA-R " followed by the
appropriate volune and page nunber.
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1998 (PC-R2. V2/T192, 204; SV1/T43). Although the testinony was
consistent that Ragsdale was subject to abuse, the particular
nature and extent of the abuse was not always consistent. For
exanple, Ernie testified that the abuse occurred several tines
a week (PC-R2. V2/Tl166), and Darlene stated that Ragsdale got
nore beatings than the other children (PCGR2. V2/T229), but
Rebecca stated that there was nothing special about Ragsdale’s
treatment (PC-R2. SV1/T47) and Shelia testified that she |ived
wth Ragsdale’s famly for about a year and had only seen C yde
hit Ragsdale one tine with his closed fist; she also saw C yde
take out a gun and shoot it over Ragsdale’s and his brother’s
heads (PC-R2. SV1/T109-110). Sheila also stated that, because
of Cyde's disability, he could not get around well and would
lay in bed, calling the boys to conme closer so he could hit them
(PCGR2. SV1/T1l6-117). Once Ragsdale got to be a teenager,
Clyde was afraid of him and Ragsdale ran away from hone for
good as a young teen (PCR2. V2/T193-194, 198, 233, 268;
SV1/ T47). Al so, although the witnesses felt that Ragsdale and
his brothers never deserved this treatnment, and got abused for
no reason or for “any little thing,” testinony also established
t hat Ragsdale would fight and get in trouble at school, and had
been stealing pain pills from his father and consum ng other
drugs and al cohol since he was as young as eight years old (PC

R2. V2/T170, 184, 209, 247, 364-365; SV1/T46, 119).



In addition to the abuse, famly nmenbers discussed
Ragsdal e’s history of head injuries, including being shot in the
eye wth an arrow, going through the wndshield in a car
accident, and having been in a bar fight (PCR2. V2/T171-173
185- 192, 248-251, 262-267).

Dr. Berland testified that his tests indicated that Ragsdal e
had average intelligence but that the split in scores on
intelligence subtests suggested that his brain was inpaired;
ot her testing i ndi cat ed t hat Ragsdal e had borderline
intelligence (PC-R2. V3/T296-301). In addition, Berland s
personality test results suggested that Ragsdale had an
anbul atory psychotic disturbance; a biologically-driven, highly
energized nental illness (PCR2. V3/T305, 317). However,

Ber| and acknow edged that because Ragsdal e al so has a “character

di sturbance,” in that he has a “potentially crimnal kind of
character,” it was difficult to assess which of the scores on
the personality test were dictated by nental illness, and which

were the result of character problens (PC R2. V3/ T306) .
According to Berland, Ragsdale admtted to a nunber of psychotic
synpt ons, including hallucinations and del usional par anoi d
beliefs (PCGR2. V3/T319).

Berland concluded that both statutory nental mtigating
circunstances would apply in this case, due to the presence of

the psychotic disturbance he observed (PC-R2. V3/T317). He



believed that Ragsdale’s brain inpairnent was caused by any
nunber of head traumas, nmeaning not just blows to the head but
substantial exposure to drug and al cohol abuse (PC-R2. V3/T297,
322). He identified two injuries as significant: a car accident
where Ragsdal e went through the w ndshield after hitting a tree
when he was about 14 to 16 years old, and a bar fight a few
years |l ater where Ragsdale got hit in the head with a pipe (PC
R2. V3/T322-325). Although Berland knew that Ragsdale had |eft
the hospital voluntarily after the car accident, he was not
aware that Ragsdale had told Dr. Merin that he was not knocked
unconsci ous by the accident (PC-R2. V3/T339, 366).

Dr. Berland identified a nunber of mtigating circunmstances
that he felt should have been presented at Ragsdale s penalty
phase, including borderline intelligence, brain inpairnment,
possible learning disability, depression, history of drug and
al cohol abuse, child abuse, famly background, and possibly
Ragsdale’s intoxication at the time of the offense, which
Berland felt needed to be further investigated (PCR2. V3/T314-
316).

The State’'s expert, Dr. Merin, also exam ned Ragsdal e prior
to the postconviction hearing (PCR2. V3/ T359). Merin
criticized Berland for placing so much enphasis on the results
of just tw tests; he explained why it was necessary to

adm nister a nunber of different exans (Merin used fifteen) in

10



order to get an accurate psychol ogical picture (PCR2. V3/T359-
361).

Merin described Ragsdale’s background based on his
i nterview Ragsdale had a  history of famly conflict,
difficulties in early life, drug and al cohol abuse from age 12
or 13 (PCG-R2. V3/T363). Ragsdal e had used a lot of marijuana
cocaine and alcohol from an early age, which may cause brain
i npai rment  (PC-R2. V3/T363-64). Typically, such inpairnment
woul d be reflected in notor control and coordination skills (PC
R2. V3/T364). Ragsdale conpleted the eighth grade, but had lots
of trouble at school with fighting and frequent suspensions for
rules infractions, including having hit a teacher in the seventh
grade (PC-R2. V3/T364). He was married for about a year when he
was 22 years old, and lived with another wonan for a tinme before
he went to prison in Al abama (PC-R2. V3/T365). He consuned
drugs and al cohol and got high on a daily basis; he also had a
nunmber of tenporary jobs, but was never termnated from any
enpl oynent (PC-R2. V3/T365).

According to what Ragsdale told Merin about the car accident
he was involved in, Ragsdale was drinking, snoking pot, and
doing acid when the car he was riding in hit a tree; Ragsdale’s
head went through the wi ndshield and he received several severe
cuts but was not rendered unconscious (PC-R2. V3/T366).

Ragsdal e spent sone tinme in the hospital but Ileft against

11



medi cal advice after telling his parents that he had been doing
drugs, because he was fearful the police were going to cone (PC
R2. V3/T366-367). Merin explained how Ragsdale s decision to
| eave, while nedically inappropriate, denonstrated the injury
had not affected his reasoning ability (PCGR2. V3/T367).
Ragsdal e denied having ever had hallucinations, delusions, or
taken prescription nedicine for psychol ogical purposes; he did
not recall anyone having ever told him that he was psychotic
(PC-R2. V3/T368).

Because Dr. Merin was not permtted to question Ragsdale
about the nurder, he did not have an opinion on the extrene
di sturbance statutory mtigator, but Merin was not able to
identify any brain injury or nental disorder that could provide
for such a disturbance (PC-R2. V3/T368-370). Merin did not
think that the second statutory mtigator of substantial
i npai rment would apply (PC-R2. V3/T371). According to Merin,
Ragsdal e was not psychotic, but did suffer from a personality
di sorder/not otherwi se specified and may have had a |[|earning
disability (PC-R2. V3/T371-373).

The State also presented the testinony of Ragsdale s trial
defense attorney Robert Cul pepper. Cul pepper was appointed to
represent Ragsdale after a nunber of other attorneys had been
appoi nted and then wthdrawn (PC-R2. V3/T388; see also, DA-R

V5/ 840- 862) . He obtained the discovery from the oprior

12



attorneys, including a psychological report from Dr. Del Beato,
which he reviewed (PC-R2. V3/T388-389). Cul pepper stated that
he did not put on any evidence of nental mtigation in the
penalty phase because he didn't think it would help Ragsdale
(PCG-R2. V3/T390). He had considered the mtigation suggested by

Del Beato’s report, but did not consider it to be sufficient to

present to the jury (PCGR2. V3/T391). Cul pepper focused his
case on establishing that the co-defendant 1llig was nore
culpable in the actual killing and had already received the

| esser sentence of life inprisonnment (PC-R2. V3/T390).

Cul pepper’'s wife assisted hima lot in the penalty phase
investigation (PCGR2. V3/T391, 395). She had worked with him on
cases in the past and had prior experience as a probation
of ficer; she was l|ater an investigator wth the public
defender’s office (PC-R2. V3/T396-7). Hs wfe was primrily
the one to contact the famly nmenbers in Al abama, and Cul pepper
knew that she nmade a lot of phone calls and talked to sone
people up there, but never got any response or generated any
interest fromany famly nmenbers to help (PCR2. V3/T391). None
of the famly nmenbers ever canme down to visit Ragsdale in jail,
there was no comrunication from the famly, and the contacts
they made did not lead to anything fruitful (PCR2. V3/T391,
407-408) . Hs feeling was that the famly didn't care, they

were not particularly helpful or interested (PC-R2. V3/T408).

13



Al so, Cul pepper spoke wth Ragsdale, and Ragsdale gave no
indication of any child abuse or famly background mtigation
(PC-R2. V3/ T406).

Cul pepper knew about Ragsdale’'s history of drug and al coho
abuse, his prior drug conviction, and the low intelligence and
learning disability suggested by DelBeato; he also recalled
readi ng depositions of Ragsdale’'s brothers, Terry and Ernie,
that were taken prior to trial (PCR2. V3/T401, 404). He knew
that Terry' s deposition was negative toward Ragsdal e, but when
he talked to Terry, the things Terry told him were very hel pfu
for their defense (PC-R2. V3/T401-402). Terry had told himthat
Ragsdal e was not a |eader but a follower, which fit in well wth
the penalty phase strategy of proving that Illig was nore
cul pable (PC-R2. V3/T392-393). However, once Terry took the
stand, he reversed what he had told Cul pepper and sounded nore
li ke he had sounded in the deposition (PC-R2. V3/T392-393, 402-
403) . Cul pepper’s notes from his interview with Terry were
attached to his deposition (PC-R2. V3/T393).

Cul pepper was asked if he nmade a deci sion not to conduct any
further i nvestigation into famly backgr ound or nment al
mtigation, and he responded that, in hindsight, he thought they
made an initial attenpt to get information, they were not able
to get a whole lot from Ragsdale, they got nothing from his

famly, had nothing fruitful happening in those areas so he

14



turned his attention to the relative culpability issue (PC R2.
V3/ T407- 408) . He still believes this is the nost effective
thing they could have done; it wasn't necessarily a choice
against putting on other mtigation, it was just that their
investigation did not turn up anything else serious enough to
present to the jury (PCR2. V3/T413).

The deposition of Dr. DelBeato was admtted by the court
upon agreenent by the parties below (PCR2. V3/T355). Del Beat o
is a licensed psychol ogist that evaluated Ragsdale in 1986 at
the request of then-defense counsel WIliam Wbb (PC R2.
SV1/ T69-70). Del Beato had no recollection of the case and no
records from 1986; his testinony was based on a review of his
1986 witten report (PC-R2. SV1/T70). Del Beato noted that his
report was generated after a confidential evaluation, and would
have been furnished to defense counsel but not to the court or
prosecution (PC R2. SV1/T73). Typically such evaluations
enconpassed his conclusions on conpetency, the ability to
determ ne right fromwong, and any mtigating factors that were
apparent (PC-R2. SV1/T71). In doing a general evaluation, he
woul d identify any mtigating factors that he happened to notice
(PCGR2. SV1/T74). He noted that his evaluation recomended
i nvestigating whether Ragsdale was on drugs at the tine of the
offense; if other possible mtigators were not discussed in his

report, it’'s because he did not see any indication of them at
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the time (PCR2. SV1/T74-75).

Del Beato noted that his report indicated Ragsdale had a | ow
IQ and a history of drug and alcohol abuse (PC-R2. SV1/T75).
Ragsdale’s inpairnment was not significant enough to suggest
i nconpet ency, but Ragsdale was functionally illiterate (PC R2.
SV1/ T75-76). Del Beato would have noted this information in
order to assist defense counsel in comunicating with Ragsdal e
(PCGR2. SV1/T76, 78). Al t hough such a learning disability can
be associated with a particular disorder, DelBeato did not see
any indication of organic brain damage (PC-R2. SV1/T76).
Del Beat o woul d have taken a personal history from Ragsdal e, but
he did not recall what information he may have obtained (PC R2.
SV1/T78-79). He al ways took such a history but did not include
it in his report unless there was sonething significant (PC R2.
SV1/T78-79). Del Beato was asked whether he would have | ooked
for child abuse, and DelBeato responded that since 90% of the
peopl e he evaluated in 26 years cane from abusive famlies, he
did not consider this to always be a mtigating factor; he noted
that although not everyone that has been abused will commt a
capital crime, nost people involved in these types of crines
have been abused (PC-R2. SV1/T79). According to Del Beato,
people are paying nore attention to child abuse now than they
did back then; he comments on any such abuse wth every

eval uati on he does now, but 12 or 15 years ago he didn’'t do that
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much, either because he did not consider it or because he just
assuned that everyone he saw had been abused as a child (PC R2.
SV1/ T80) .

Del Beato was aware of the standards for conducting the
general evaluation, and would have followed those rather than
expecting nmuch direction fromthe attorneys (PC-R2. SVv1/T80-81).
H's report noted that Ragsdale was chronically depressed, and
Del Beato felt that this depression probably led to the chronic
substance abuse, as this is a comon form of self-nedication
(PCG-R2. SV1/T82-83). He reviewed the tests that he would have
adm ni stered, including a neuropsychological screening test,
whi ch did not suggest organic inpairnment (PCR2. SV1/T83).

Following the conclusion of the evidentiary hearing, the
judge held a hearing to entertain final argunents (PC R2.
V3/ T428- 491). The judge thereafter concluded that Ragsdale had
failed to denonstrate either deficient performance or prejudice
to support his claim of ineffective assistance of counsel (PC
R2. V3/T489-490). The judge noted that there was no doubt that
Ragsdal e had had a difficult childhood, and that there were sone
mtigating circunstances which perhaps should have Dbeen
presented, but that based on what was available to counsel at
the tinme of trial, counsel’s actions were reasonable (PC R2.
V3/ T489- 490) . Finally, the court noted that the aggravating

circunstances properly considered by the sentencing judge far
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out wei ghed any possible mtigating circunstances described at
the evidentiary hearing, and therefore there is no reasonable
possibility that the outcone of the initial sentencing would
have been different even if the testinony presented at the
evidentiary hearing had been offered during the penalty phase

(PC-R2. V3/T490-491). This appeal follows.
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SUMVARY OF THE ARGUMENT

The trial court’s finding that Ragsdale’s trial counsel
provided effective assistance of counsel is supported by the
record and consistent with applicable |aw The evi dence bel ow
did not establish that counsel’s actions were unreasonable or
that the outconme of Ragsdale’s trial could have been any
different had counsel’s actions been different. Ragsdal e was
afforded a full and fair hearing below and is not entitled to

any relief in this appeal.
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ARGUMENT
| SSUE |

WHETHER THE LOWER COURT ERRED | N DENYI NG

RAGSDALE' S CLAIMS OF | NEFFECTI VE ASSI STANCE

OF COUNSEL AND | NEFFECTIVE MENTAL HEALTH

ASSI STANCE

Ragsdal e all eges that the court below erred in denying his

claims of ineffective assistance of counsel and ineffective
nental health assistance.? Hs claims will be reviewed in
detail; however, a review of the evidentiary hearing below
clearly establishes that these clains were properly denied. The
testinony at the hearing failed to substantiate any suggestion
t hat Ragsdal e was deprived of adequate counsel in the sentencing
phase of his capital trial, and he is not entitled to relief.

Clains of ineffective assistance of counsel are controlled

by the standards set forth in Strickland v. Washi ngton, 466 U. S.

668 (1984). In Strickland, the United States Suprene Court

established a two-part test for reviewing clains of ineffective
assi stance of counsel, which requires a defendant to show that
(1) counsel’s performance was deficient and fell below the
standard for reasonably conpetent counsel and (2) the deficiency
affected the outcone of the proceedings. The first prong of

this test requires a defendant to establish that counsel’s acts

Ragsdal e’s brief does not appear to pursue a claim of
i neffective nental health assistance.
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or omssions fell outside the wde range of professionally
conpetent assistance, in that counsel’s errors were “so serious
t hat counsel was not functioning as the ‘counsel’ guaranteed the
defendant by the Sixth Amendnent.” 466 U. S. at 687, 690; Valle

v. State, 705 So. 2d 1331, 1333 (Fla. 1997); Rose v. State, 675

So. 2d 567, 569 (Fla. 1996). The second prong requires a
showing that the “errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable,”
and thus there is a reasonable probability that, but for
counsel’s errors, the result of the proceedings would have been

different. Strickland, 466 U S. at 687, 695; Valle, 705 So. 2d

at 1333; Rose, 675 So. 2d at 569. A proper analysis requires
that counsel’s performance be reviewed wth a spirit of
deference; there is a strong presunption that counsel’s conduct
was reasonabl e. 466 U.S. at 689. This Court discussed these

standards in Blanco v. State, 507 So. 2d 1377, 1381 (Fla. 1987):

A cl ai mant who asserts I neffective
assi stance of counsel faces a heavy burden.
First, he  nust identify the specific
om ssi ons and show t hat counsel’s
performance falls outside the w de range of
reasonabl e prof essional assi st ance. I n
evaluating this prong, courts are required
to (a) nmake every effort to elimnate the
distorting effects of hi ndsi ght by
evaluating the performance from counsel’s
perspective at the time, and (b) indulge a
strong presunption that counsel has rendered
adequat e assistance and nmade all significant
decisions in the exercise of reasonable
pr of essional judgnment with the burden on the
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claimant to show otherw se. Second, the

cl ai mant must show t he i nadequat e

performance actually had an adverse affect

SO severe that there is a reasonable

probability the results of the proceedings

would have been different but for the

i nadequat e performance.
Ragsdal e has failed to satisfy this heavy burden. Not only has
he failed to show that trial counsel’s conduct fell outside the
wi de range of reasonable professional assistance, but he has
also failed to show that the results of his sentence woul d have
been different.

The allegations in this case involved trial counsel’s

i nvestigation and presentation of mtigating evi dence,
particularly testinmony of a difficult childhood and nental
mtigation. Initially, Ragsdal e suggest s t hat Rober t

Cul pepper’s | ack of experience with capital cases contributed to

a deficient performance. Al'l eged inexperience is frequently
cited as a basis of inconpetence; however, inexperience alone
denonstrates neither deficient performance or prejudice. See

United States v. Cronic, 466 U S. 648 (1984); Burden v. Zant,

903 F.2d 1352, 1361 (1ith Cr. 1990), rev'd on other grounds,

498 U.S. 433 (1991). In this case, Culpepper had over five
years of experience in crimnal defense work in Georgia before
com ng down here, and had worked for a state attorney’'s office
for several nonths before doing crimnal defense in his private

practice (PC-R2. V3/T395-396). Al t hough he did not contact any
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particul ar or gani zati ons for specific i nformation about
litigating capital cases, he did speak with other |awers in
preparing the case (PC-R2. V3/T396). He was famliar with the
| aw regarding capital cases and did sone additional research to
hel p prepare when he first got the case (PC-R2. V3/T395).

Cul pepper was appointed to represent Ragsdale after five
prior attorneys had been appointed and wthdrawn (PC R2.
V3/T388; see DA-R V5/840-862). He felt that nost of the
di scovery and investigation had been conpleted, it was nostly a
matter of learning the facts and taking them to trial (PC R2.
V3/ T401) . Cul pepper considered the State’'s guilt case against
Ragsdal e to be overwhel mng; the State not only had confessions
from both Ragsdale and his co-defendant, Leon Illig; it had the
testinony of G ndy LaFlanboy about Ragsdale returning to her
house after the killing, cleaning up and washing off the knife
(PCGR2. V3/T393). He thought the chances of getting an
acquittal were “extrenely, extrenmely thin,” and probably began
planting the seeds for a life recommendation by arguing relative
cul pability throughout the trial, although he had no specific
menory of sitting down and developing this as a guilt phase
strategy (PC-R2. V3/T397-398).

Ragsdal e notes Cul pepper’s testinony about the case being
“ready to be tried” as suggesting that Cul pepper was not aware

of the need to prepare for the penalty phase, citing Blake v.
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Kenp, 758 F.2d 523, 533 (11th GCr.), cert. denied, 474 U S. 998

(1985). O course, in Blake, no penalty phase investigation was
conducted, whereas in the instant case Cul pepper reviewed a
report from a nental health expert, nade repeated attenpts to
contact famly nmenbers for information, and discussed possible
mtigation with Ragsdale hinself (PC-R2. V3/T391, 404, 406-407).
Cul pepper al so devel oped and focused on a strategy of relative
culpability (PCR2. V3/ T390, 392, 394, 408). Thus, there is no
suggestion from the facts of +this <case that Cul pepper’s
i nexperience led to a deficient performance due to his failure

to understand the need to conduct a penalty phase investigation.

Ragsdal e next argues that the decision to present Terry
Ragsdale as a penalty phase wtness was “an ill advised
i nprovi sation” (Appellant’s Initial Brief, p. 52). H's argunent
on this claim offers an wunreasonable portrayal of Terry’'s
deposition and trial testinony. For exanple, although Cul pepper
acknowl edged that Terry's deposition was negative toward
Ragsdal e, the deposition also reflected that Terry expressed his
wllingness at that tinme to cone to Florida to talk to a judge
about reasons why Ragsdal e should not get a death sentence, even
if Terry was not paid and had to mss work to cone (PC R2.
SV1/ T24- 25). Terry also stated that although he was “a little

bit” mad about having been stuck with Ragsdale’s loan, he did
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not harbor any ill feelings towards Ragsdale (PC-R2. SV1/T8-9).
Also, it is clear from Terry’s trial testinony that he did not
believe that Ragsdale was the one to cut the victims throat, as
Terry repeatedly stated that Ragsdale was not capable of
commtting this nurder (DA-R V4/T691, 694).

Al t hough Ragsdale now criticizes Cul pepper for having
presented Terry and “[w] hatever mnimal mtigation” he provided,
Terry’'s testinony was inportant. Terry testified that he and
Ragsdal e were two of four brothers in the famly; Terry was 30
years old and Ragsdale was 27 at the tinme of trial (DA-R
V4/ T686) . Terry had been around Ragsdale growing up and as an
adult, and did not believe that Ragsdale was a dangerous person
(DA-R V4/ T687-688). Terry stated that Ragsdale was not
violent; he would run his nmouth a lot, but did not follow
through on his threats (DA-R V4/T688). According to Terry,
Ragsdale was a follower (DA-R V4/T688). Ragsdal e quit school
in the seventh grade, and can read sone, about as well as Terry
(DA-R V4/ T689-690).

Terry descri bed how Ragsdal e received the scar on his cheek,
by going through a window in a car accident, when the car he was
riding in hit a tree (DA-R V4/T690). Al so, Ragsdale’s right
eye seens to wander from an accident when they were very young,
pl ayi ng cowboys and Indians, and Terry shot himin the eye with

an arrow (DA-R V4/T690-691). Ragsdale was blind in that eye as
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a result (DA-R V4/T691). Terry stated that Ernest Mace was a
famly friend, although Terry didn't know himtoo well, and that
Terry did not believe that Ragsdale was capable of killing Mce
(DA-R V4/T691).

On cross-examnation, Terry admtted that Ragsdale was a
bully growing wup; all the brothers had been nean (DA-R
V4/ T692) . He didn’'t pick fights, but ended up in them anyway,
and would hit and push people (DA-R V4/T692). However, he
wasn’t violent, he was just the kind of person that didn't |ike
to be pushed around (DA-R V4/T693). Ragsdal e was nean when he
was snoking dope; he snoked it and sold it (DA-R V4/T693).
Terry also repeated that he didn't really know Mace that well,
and that he did not think that Ragsdale was the one to kill Mace
(DA-R V4/T694, 696). Even though Ragsdale told Terry he cut
the man’s throat, Terry said that you couldn’'t believe half of
what Ragsdal e says (DA-R V4/T694).

Cul pepper testified at the evidentiary hearing that he made
the decision to put Terry on the stand after speaking with Terry
and having reviewed his deposition (PCR2. V3/T401-402). Thi s
deci sion was not unreasonable; Cul pepper had not gotten nuch
cooperation from Ragsdale’s famly, and Terry’'s statenents that
Ragsdal e was a follower and not capable of this nurder fit with
the defense thenme of establishing that I1llig was the actual

killer (PC-R2. V3/T402, 407-408). Ragsdal e’s current criticism
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of presenting Terry as a wtness denonstrates only that his
current  counsel di sagrees with trial counsel’s strategic
decision on this issue. This is not the standard to be

consi der ed. Rut herford v. State, 727 So. 2d 216, 223 (Fla.

1998) (“Strategic decisions do not constitute ineffective
assistance if alternative courses of action have been consi dered
and rejected”); Rose, 675 So. 2d at 570 (affirmng denial of
postconviction relief on ineffectiveness claim where clains
“constitute clains of disagreenent with trial counsel’s choices

as to strategy”); Cherry v. State, 659 So. 2d 1069, 1073 (Fla

1995) (noting “standard is not how present counsel would have
proceeded, in hindsight, but rather whether there was both a
deficient performance and a reasonable probability of a

different result”); Bryan v. Dugger, 641 So. 2d 61, 64 (Fla.

1994); State v. Bolender, 503 So. 2d 1247, 1250 (Fla.), cert
denied, 484 U S 873 (1987). In reviewing Ragsdale s claim

this Court nust be highly deferential to counsel

Judi ci al scrutiny of counsel ’ s
performance nust be highly deferential. | t
is all too tenpting for a defendant to

second- guess counsel ’s assi stance after
conviction or adverse sentence, and it is
al | too easy for a court, exam ni ng
counsel’s defense after it has proven
unsuccessful, to conclude that a particular
act or om ssion of counsel was unreasonabl e.
A fair assessnent of attorney performance
requires that every effort be nmade to
el imnate t he distorting effects of
hi ndsight, to reconstruct the circunstances
of counsel’s challenged conduct, and to
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eval uate t he conduct from counsel’s
perspective at the tine. Because of the
difficulties i nher ent in maeki ng t he
evaluation, a court nmust indulge a strong
presunption that counsel’s conduct falls
W thin t he w de range of reasonabl e
pr of essi onal assi st ance.

Strickland, 466 U. S. at 689; see also, R vera v. Dugger, 629 So.

2d 105, 107 (Fla. 1993) (“The fact that postconviction counsel
woul d have handled an issue or examned a witness differently
does not nean that the nethods enployed by trial counsel were

i nadequate or prejudicial”); MIlls v. State, 603 So. 2d 482, 485

(Fla. 1992); Stano v. State, 520 So