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MR. RAGSDALE DI D NOT RECEI VE THE EFFECTI VE
ASSI STANCE OF COUNSEL OR THE ASSI STANCE OF
A COVPETENT MENTAL HEALTH EXPERT I N THE
PENALTY PHASE OF H'S TRIAL I N VI CLATI ON OF
FI FTH, SI XTH, EI GHTH, AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

A The State’ s Argunent about Ernie Ragsdal e M stakenly
M scites the Record.

One of the argunents advanced on behalf of M. Ragsdal e
inthe initial brief is the failure of trial counsel to cal
Ernie Ragsdale as a mtigation witness at the penalty phase.
Ernie was the lead witness called by collateral counsel at the
evidentiary hearing. He provided a wealth of mtigating
evidence. He was a very credible witness, given his mlitary
service, solid enploynent history, honme and famly situation
and so on, and he described hinself as having been the cl osest
of the brothers to the defendant. Especially remarkable is
that he was listed as a State’s witness at trial, deposed by
predecessor trial counsel, and actually appeared at the trial
in response to a state’s subpoena. The prosecutors talked to
himand told himto go hone, which he did. He was not hard to

find, he was willing and able to testify as a mtigation

4



w tness, but defense counsel never contacted him

Now the State argues that Ernie Ragsdal e woul d not have
made such a great witness after all, because, according to the
State, “This is the sanme Ernie that Ragsdal e gave the knife to
after confessing to Mace’'s nurder,” citing to Dir. App. Vol.
11, 311. (Appellant’s Answer Brief, page 34). No. That was
Terry Ragsdal e, the brother who was buttonhol ed outside of the
court house by defense counsel and who was such a di saster when
called to the stand. Ernie never got to testify at al
because the prosecutors told himto go honme and def ense
counsel had never contacted him

The State correctly argues the general principle that
mtigation offered in postconviction which would have done the
def ense nore harmthan good at the penalty phase of the trial

will not survive the prejudice requirenment of Strickland. |If

the State’s point with regard to Ernie had been factually
correct, this general principle my have defeated a cl ai m of
i neffectiveness based on the failure of defense counsel to
contact him That, however, is not the case, and the fact
remai ns that a valuable mtigation w tness who was obvi ously
available at the tine of trial never got to testify because
def ense counsel never nmade the mninmal effort needed to

contact him



B. The State’s Characterization of the Mtigation
Adduced at the Evidentiary Hearing Is M sl eadi ng.

The State argues that, “The fact that one brother out of
Ragsdal e’ s six person famly canme forward at his evidentiary
heari ng” sonehow substantiated M. Cul pepper’s concl usion that
the famly was uninterested in helping. (AB 34). First of
all, this is beside the point. A lack of interest in the case
by famly and friends does not nean that defense counsel can
adopt the sane attitude. It also m scharacterizes what
happened at the evidentiary hearing. In addition to Ernie,
two other famly nenbers testified at the evidentiary hearing,
both testifying that they would have been willing to appear at
the trial but that no one ever contacted them One of them
was living in the area at the time of trial. Two nore famly
menbers who did have nedical reasons for not comng to court
gave evidence by way of depositions to perpetuate testinony.
The nental health expert called by collateral counsel at the
evidentiary hearing described his interviews of numerous
famly menbers and the use he nade of themin reaching his
conclusions. The result of all of this was a wealth of
background mtigation evidence that was detail ed, specific,
graphic, corroborated, consistent, undisputed, and that was
never put before the jury because defense counsel nerely had

his wife nmake a few tel ephone calls and gave up on background



mtigation.

C. Def ense Counsel Failed to Conduct a Reasonabl e
| nvestigation into Possible Mtigation.

The State argues at sonme length that M. Cul pepper’s |ack
of investigation into possible background mtigation was
reasonabl e under the circunstances, (AB 28 through 35), but
the State is wong. M. Cul pepper said that his w fe hel ped
him“a lot.” (AB 12). The fact is that all defense counsel
did to investigate mtigating evidence was review Dr.

Del beato’ s report and have his wife nmake a few tel ephone calls
to sone famly nmenbers. M. Cul pepper was asked, “You don’t

know how many [fam |y] nenbers? There nmay have been one, two,

sonething of that sort?” He answered, “I didn’t — | don’'t
really know. | nean, | don’t recall.” (R Vol. Ill(a) 414).
He said his wfe made “sone” calls: “lI know that she nmade sone
calls. | know that she talked to sone people up there. |
don’t know exactly the content of it. | don't recall it.”

(R Vol. Ill(a) 404). He did not recall talking to any famly

menbers hinsel f. |d.

The State responds to M. Cul pepper’s failure to
recol l ect anything specific about these calls with sheer
specul ation: “In all likelihood, Cul pepper’s wi fe would have
contacted Ragsdale’s nother and father . . . . she may al so

have spoken to one or nore of his brothers and to Raynond



Hcks . . . .7 (AB 29). One would have thought she m ght
have contacted Byron Ragsdal e, who was living in Zephyrhills
at the tinme of the trial, or Ernie Ragsdal e who had al ready
given a deposition and who | ater showed up at the trial in
response to a state subpoena. But, according to both
wWtness's testinony at the evidentiary hearing, she did not
and neither did anyone el se on behalf of the defense.

D. Def ense Counsel’s Failure to Investigate and Present

Mtigation Cannot Be Excused as a Strategic
Deci si on.

The State argues that M. Cul pepper’s failure to
investigate and present mtigation was a reasonable strategic
decision. (E.g. AB 25, 26). |If that is true, then why did he
call Terry Ragsdale at all?

Moreover, it is not “reasonable strategy” when a | awer
uses his wits to get out of the hole he got hinself into
t hrough | ack of preparation. "[T]he nere incantation of
"strategy' does not insulate attorney behavior fromreview an
attorney nust have chosen not to present mtigating evidence
after having investigated the defendant's background, and that
choi ce nmust have been reasonabl e under the circunstances."”

Stevens v. Zant, 968 F.2d 1076, 1083 (11th Cr.1992); see al so

Horton v. Zant, 941 F.2d 1449, 1462 (11th Cr.1991) ("[Qur

case lawrejects the notion that a 'strategic' decision can be



reasonabl e when the attorney has failed to investigate his
options and nake a reasonabl e choice between them"); State v.
Ri echmann, 25 Fla. L. Wekly S163 (Fla. Feb. 24, 2000) ("It
seens apparent that there would be few cases, if any, where
def ense counsel would be justified in failing to investigate
and present a case for the defendant in the penalty phase of a
capital case.”).

E. A Cdaimof Ineffective Assistance Should Be Vi ewed
in Li ght of the Entire Record.

The State now argues that sone issues which coll ateral
counsel now brings up are matters which it clains are
procedurally barred. One is that defense counsel failed to

request an Enmund/ Ti son/Jackson! instruction despite the fact

that his whole strategy was relative culpability vis-a-vis the
co-def endant and even after the jury asked during
deliberations: “Is it unjust-just to sentence the defendant to
a greater sentence (death) than the acconplice, if based on
the testinony heard by the jurors, the jurors believe the

def endant may have had a | esser part in the nurder?” (Dir.

Vol. 1V, 762). The other is the fact that virtually all of

Jackson v. State, 502 So.2d 409 (Fla. 1986) (“The jury
must be instructed before its penalty phase deliberations that
in order to recommend a sentence of death, the jury nust first
find that the defendant killed or attenpted to kill or
intended that a killing take place or that |ethal force be

enpl oyed. ”).




the prosecutor’s closing argunent in the penalty phase was
obj ectionabl e, and defense counsel failed to object. The
State then takes the additional, erroneous step of arguing
that these matters should now be conpletely ignored. 1In its
answer brief the State argues:

It [the Ennund/ Ti son/Jackson instruction

issue] is not within the clains which were

remanded for an evidentiary hearing, and it

clearly should not be considered at this
tinme.

(State’s Answer Brief, 27), and:

Ragsdal e asks for reconsideration of

several clains which this Court initially

found to be procedurally barred, alleging

that these clains include facts which nust

be considered as part of the total record

i n assessing any potential prejudice.
Id. at 38. The State then argues that no authority was cited
in support of this request.

I n support of the argunent that this Court should

consi der the underlying factual basis for these points al ong
with ineffectiveness clainms now properly before this Court for
review, the initial brief cites about nine cases, including
Strickland: “[A] court hearing an ineffectiveness clai mnust
consider the totality of the evidence before the judge or
jury.” 1d. 466 U S. at 695-96, (IB 71); but see: “[T]he

requi renent that a court nust consider the totality of the

evi dence when eval uating ineffective assistance of counsel

10



is arequirenent for federal, not state court review”

Footnman v. Singletary, 978 F.2d 1207, 1211 (11th G r.1992)

n. 4.

In any event, the point being urged here is a rather
mundane one, that the presence of a procedural bar is not a
reason to pretend that certain facts appearing on the record
do not exist. The main issue before this Court at this tine
is the claimof ineffective assistance of counsel in the
i nvestigation, preparation and presentation of avail able
mtigation. The State argues that defense counsel’s failure
to investigate available mtigation can be ascribed to
strategy. Defense counsel’s failure to request an instruction
t hat woul d have supported his entire theory of defense through
both the guilt and penalty phases of the trial and his failure
to object to inproper prosecutorial argunent in the penalty
phase are relevant in assessing his overall performance and
the prejudice caused by any deficiency.

This Court and others have routinely eval uated the
reasonabl eness of a purportedly strategic act or omssion in
I ight of counsel’s capital case experience, or |ack thereof.
This was M. Cul pepper’s first and | ast capital case. Sone of
the objectionable remarks in the prosecutor’s penalty phase

cl osi ng argunent woul d have been objectionable in a noncapital

11



case as well, but some, like mnimzation of the jury’'s role,
could only apply to capital cases. Defense counsel nay not
have known better.? Defense counsel failed to request an

Ennund/ Ti son/ Jackson i nstructi on when his whol e defense in

both the guilt and i nnocence phases of the trial was geared to
relative culpability vis-a-vis the co-defendant. An

Ennmund/ Ti son/ Jackson instruction only applies to capital

cases. These facts tend to show that M. Cul pepper did not
know applicable capital penalty phase | aw

At the evidentiary hearing, Dr. Berland said that Dr.
Del beato’ s report suggested a nunber of statutory and
nonstatutory mtigators, including the issue of chronic drug
and al cohol abuse, low IQ learning disability, chronic
depression, and intoxication at the tinme of the offense.” (R
Vol. Ill1(a) 332). He thought that the potential mtigation
indicated in Dr. Delbeato’ s report “with a mninmum of effort
coul d have been followed up on.” (R Vol. Ill(a) 332). 1In
fact, Dr. Delbeato reported: “[Ragsdale] states to ne that he
told you [predecessor defense counsel] that there are three

witnesses to the effect that he did i nbi be al cohol and take

At the evidentiary hearing the | ower court sustained an
obj ection when collateral counsel asked M. Cul pepper a
guestion relating to the prosecutor’s penalty phase cl osing
argunment and ruled that it would “not permt” further
guestioning in that direction. (PCGR2. Vol. Ill(a) 411-12).

12



drugs.” (PCG-R2 Supp. Vol. I, 96-97). Wen asked about
nonstatutory nmental mtgation existing in the case, Dr.

Ber| and sai d:

He has a substantiated | ong and heavy
hi story of al cohol and drug abuse, again, a
substantial — an affirmed nonstatutory
mtigator.

There is at | east sone evidence of
i ntoxi cation, which needs to be further
devel oped, at the time of the offense,
whi ch woul d be a separate nonstatutory
mtigator, and — let’'s see. Not as a
result of ny evaluation, but as a result of
Dr. Del beato’ s eval uati on and suppl enent ed
recently by findings fromDr. Merin,
there’ s evidence of borderline intellectual
functioning, a nonstatutory mtigator.

Dr. Delbeato referred to what he
believed to be a devel opnental | earning
di sability, which, certainly, if that was
confirmed woul d be — has been endorsed as a
nonstatutory mtigator.

The other two that he refers to, the
chroni c depression, which was, of course,
in his report from 1986, and the claim by
t he defendant, again reputedly verifiable,
t hat he was using drugs and al cohol at the
time of the crime, |I’ve already alluded to
as nonstatutory, or in the case of the
depression, a statutory mtigator.

(PR-2.Vol . 111 (a)315) (enphasi s added). M. Cul pepper decided
not to pursue any nental mtigation after reading Dr.
Del beato’s report, w thout making so nmuch as a tel ephone

call. Cf. Cherry v. State, 25 FLWS719 (Fl a. 2000) (“[T] he

13



report of [the defense nental health expert] which sunmarized
and contenpl ated the Defendant's background, nental history
and al cohol & drug history was entered into evidence at
penal ty phase and thus was considered by the jury in their
recommendation . . .7).

M. Cul pepper felt that, when he received the case, al
the di scovery had been done and that “it was a natter of
| earning the material and | earning — you know, getting in the
position to try it.” (R Vol. Ill(a) 401). Both a review of
the record on direct appeal, including the discovery
depositions taken by predecessor counsel, and Dr. Del beato’s
report and testinony at the evidentiary hearing, show a case
that m ght have been ready for a guilt phase, but not one that
was ready for the penalty phase. These facts and ot hers
addressed in the initial brief all tend to show a general | ack
of penalty phase preparation or even nuch nore than a bare
awar eness that a separate proceeding called a “penalty phase”
was to take pl ace.

M. Cul pepper essentially delegated the job of
investigating and preparing a case in mtigation to his wfe:
“She was the one who was contacting the people up in Al abang,
whi ch was his famly, and she woul d have been the one who nade

the contacts with them” (PC-R2. Vol. Ill(a) 404). He did not

14



recall talking to any famly nenbers hinself. 1d. There is a

general consensus anong defense | awers that a capital case
shoul d be tried by two | awyers, one focusing on the guilt
phase and the other on the penalty phase:

[ T] he Comm ssion on Legislative Reform of
Judi ci al Adm nistration reconmended t hat
two counsel be appointed upon a show ng of
good cause. The Conm ssion Report states:

There is at present no requirenent that two
counsel be afforded to defendants facing
the inposition of the death penalty. Public
Def enders who appeared before the

conmmi ssion and the Capital Coll ateral
Crimes Representative who addressed the
comm ssion all explained that the conpl ex
nature of the sentencing phase of a death
penal ty case nade appoi ntnent of two
counsel, one to handle the guilt phase and
one to handl e sentencing, a matter of
effective representation of the defendant.
The Deputy Attorney Ceneral also indicated
that a two-|lawer requirenment was
appropriate and would be in the state's
interest. Judge Belvin Perry, conm ssion
menber and Chi ef Judge of the Ninth
Judicial Grcuit, told the comm ssion that
not all cases required two counsel,

al t hough nost of the testinony indicated
that if a case were going to trial, two
counsel were essential. Comm ssion Report
at 6.

In re Amrtendnent to Florida Rules of Crimnal Procedure-Rul e

3.112 Mninmum Standards for Attorneys in Capital Cases, 759

So.2d 610, 613 n.5(1999). This is not to say that there is
anything wong with using a non |l awer mtigation assistant,

but havi ng one’s spouse nmake a few tel ephone calls is not an

15



adequat e substitute for co-counsel

All of these facts tend to show that Ragsdal e was
represented by a | awer who was out of his depth when it cane
to a capital case penalty phase.

F. The Cases Cited by the State on the |Issue of
Prej udi ce Do Not Support its Position.

The State cites a nunber of cases where relief was
ultimately denied to support its argunent that the additional
mtigation shown to have existed in this case does not

establish prejudice under Strickland. All of themare

di stingui shable in significant ways.

The State cites Breedlove v. State, 692 So.2d 874

(Fla.1997). Breedlove’'s |lawers did put on a case in
mtigation, although they said it was deficient because the

j udge had not given themtine to prepare for it adequately.
More to the point, this Court found that the additional
mtigation brought out in postconviction would have opened the
door to, anong other things, Breedl ove’ s confession to another
murder. By contrast, here even the State concedes that the
additional mtigation would not “directly contradict the
relative culpability strategy” pursued by M. Cul pepper. (AB

40). Likewise, in Haliburton v. Singletary, 691 So.2d 466

(Fla.1997), another case cited by the State, the defense

| awyer testified and this Court observed that the additional

16



mtigation offered in postconviction would have underm ned the
defense strategy used at trial. Also, Haliburton's attorney
had thoroughly investigated mtigation through his earlier
work in the case. 1d. 471.

Here, the available mtigation would not have underm ned
or contradi cted defense counsel’s strategy. |ndeed, as
pointed out in the initial brief, it would have been a clever
move to call Dr. Delbeato as a mtigation wtness and perhaps
et the prosecution elicit Ragsdale’'s statenents about
relative culpability. (“[T]he patient was not trying to
snooth over or fake. Validity scales reveal a profile which
tends to be open and candid . . . M. Ragsdale tells ne that
he is innocent of the nmurder of a M. Ernest Mace. He states
that his co-defendant, a M. Leon [Illig], is the perpetrator
of the crime. He states that he was indeed an accessory after
the fact to the crine but did not nurder the victim?”).
Admttedly this is Monday norning quarter backing by
under si gned counsel, but it does show how this case is unlike
t hose where mtigating evidence offered in postconviction
coul d have underm ned a reasonabl e defense strategy at trial.

In nost of the cases cited by the State there is the fact
that trial counsel at least to sone extent investigated and

tried to put on a case in mtigation. O note in Rutherford

17



v. State, 727 So.2d 216(Fl a.1998) and Rose v. State, 617 So.2d

291 (Fla. 1993), for exanple, is that the defense | awers
managed to put on a case in mtigation despite the |ack of
cooperation and sonetines active interference of their

client.® See also Routly v. State, 590 So.2d 397

(Fla.1991) (“Much of this evidence was before the judge and
jury, although in a different formthan now proffered . . .");

LeCroy v. Dugger, 727 So.2d 236 (Fla.1998) (defense counse

presented the testinony of nunmerous famly nenbers); Bottoson
v. State, 674 So.2d 621(Fl a.1996) (counsel had def endant
exam ned by two psychiatrists and counsel called w tnesses
suggest ed by defendant).

Factual ly, this case is nuch closer to those where this
Court has ordered or authorized a new penalty phase. See e.g.

Stevens v. State, 552 So.2d 1082, 1087 (Fl a.1989) (holding

t hat defense counsel's failure to investigate defendant's
background, failure to present mtigating evidence during the
penalty phase, and failure to argue on defendant's behal f

rendered defense counsel's conduct at the penalty phase

5Or. Delbeato’s reported: “[Ragsdale] states to ne that
he told you that there are three witnesses to the effect that
he did inbi be al cohol and take drugs.” (PC-R2 Supp. Vol. I,
96-97). This is not the behavior of an uncaring or
uncooperative client. There is no indication anywhere in this
record that Ragsdal e has ever been a “problemclient.”

18



ineffective); Mtchell v. State, 595 So.2d 938, 941-42

(Fl a. 1992) :

Def ense counsel presented no evi dence at
the penalty phase of the trial. He
testified that he thought he was going to
obtain a not-guilty verdict, so he had not
prepared for the penalty phase. He had had
Mtchell exam ned by two nental health
experts, but he had not nmade arrangenents
for themto testify. Both of these doctors
i ndi cated that had they been asked, they
could have testified to both statutory and
nonstatutory mtigation. At the
postconviction hearing, Mtchell also

i ntroduced evidence of nore recent

eval uations by nental health experts which
i ndi cated the presence of brain damage,
resulting primarily from prol onged use of
drugs and al cohol. In addition, nunerous
famly nmenbers said that had they been
asked to do so they could have testified as
to Mtchell's history of child abuse, his
conpassi onate and caring nature, and his
hi story of substance abuse.

Id.; Phillips v. State, 608 So.2d 778, 782

(Fla.1992) (Def endant' s counsel was ineffective at sentencing
phase in presenting only testinony of defendant's nother in
mtigation; counsel testified that he did virtually no
preparation, counsel failed to offer evidence of defendant's
i npoveri shed, abused chil dhood and | ow intellectual
functioni ng and defendant suffered prejudice as jury vote was
seven to five in favor of death penalty).

G Prejudice Is Shown by the Trial Court’s Sentencing
O der.

19



In Muhammad v. State, 2001 W. 40365 (Fla. Jan 18,

2001) (NO SC90030)this Court found that the |lower court's
decision to give great weight to the jury's death penalty
recommendati on anounted to reversible error in |ight of
Muhanmred's refusal to present mtigating evidence and the
failure of the trial court to provide for an alternative neans
for the jury to be advised of available mtigating evidence.
Id. Slip. Op. 12. The Court observed that:

In determ ning whether the court erred in
this case in giving the jury's
recommendati on great weight, we nust
consider the role of the advisory jury.
Pursuant to section 921.141(2), Florida
Statutes (1995), the jury's advisory
sentence must be based on "[w het her
sufficient aggravating circunstances exi st
as enunerated in subsection (5)" and

"[w] hether sufficient mtigating

ci rcunst ances exi st which outweigh the
aggravating circunstances found to exist."
§ 921.141(2)(a)-(b), Fla.Stat. (1995). "The
jury's responsibility in the process is to
make recommendati ons based on the

ci rcunst ances of the offense and the
character and background of the defendant."”
Herring v. State, 446 So.2d 1049, 1056

(Fl a. 1984).

This legal principle also contenplates a
full adversarial hearing before the jury
with the presentation of evidence of
aggravating and mtigating circunstances
Id. The jury’ s question in the instant case indicates that

the jury as a whol e believed that Ragsdal e was | ess cul pabl e

20



t han the co-defendant, who received a |life sentence. The
trial court nevertheless rejected M. Cul pepper’s entire
relative culpability defense, and in fact found Ragsdale to be
the nore cul pable of the the two co-defendants. (Dir. Vol
VI, 916). The trial court found that no mtigating
circunstances existed in the case. 1d. This finding was
dictated by the rejection of the relative cul pability defense
pl us defense counsel’s failure to present any other evidence
in mtigation. Defense counsel’s failure to present any of
the mtigation that was avail able effectively precluded any
meani ngf ul wei ghi ng of aggravating and mtigating

ci rcunstances by both the judge and the jury.

CONCLUSI ON AND RELI EF SOQUGHT

M. Ragsdale’s jury reconmended death by a vote of eight
to four only after submtting a question reflecting its belief
that the co-defendant who received a |life sentence was the
nmore cul pable party, after defense counsel failed to request
or the court to give an appropriate instruction in response to
that question, and after defense counsel offered essentially
no evidence in mtigation. The evidentiary hearing
establi shed, wi thout any real dispute, that a wealth of such
mtigation existed and was avail able to defense counsel if he

had made any real effort to investigate and present it. M.

21



Ragsdal e did not receive the effective assistance of counsel
or the assistance of a conpetent nmental health expert in the
penal ty phase of his trial in violation of Fifth, Sixth,

Ei ghth, and Fourteenth Amendnents to the United States
Constitution. This cause should be remanded with directions
to vacate the sentence of death and to conduct a new penalty

phase before a jury.
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