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ARGUMENT

THE LONER TRI BUNAL ERRED | N HOLDI NG THAT AGGRAVATED

BATTERY WTH A MOTOR VEH CLE OCCURRED WHEN PETI TI ONER

STRUCK THE VICTIM S TRUCK AND SPUN I T AROCUND, BUT

CAUSED NO BODI LY HARM TO THE VI CTI M BECAUSE THE

VEH CLE CANNOT BE CONSI DERED TO BE AN EXTENSI ON OF

THE VICTIM S PERSON AS A MATTER OF LAW

Petitioner was convicted of aggravated battery with a
deadl y weapon by striking Cecil Lynn's truck with a notor
vehicle, causing the victims truck to spin around.
Respondent mnmekes the same m stake the lower tribunal did --
it assunes that the victimsuffered sone touching by
petitioner’s vehicle (AB at 14). The [ ower tribunal
borrowed fromtort |aw and erroneously held that the
victims truck was an extension of his person, so that
petitioner could be convicted of aggravated battery for
striking the victims truck.

Respondent sees no problemw th crimnal |aw borrow ng
fromtort law, for respondent seens to equate civil tort |aw
with crimnal common law (AB at 7). There are different
policy concerns addressed by crimnal law and tort | aw

(Initial Brief at 15-16). Respondent has neither addressed

t hese differences nor shown why they should be viewed as

3



equal s.

Petitioner does not know if there was a rule of lenity
at conmon |aw, but our state has expressly adopted one for
our citizens in 8775.021(1), Fla. Stat. (1997). Respondent
has totally failed to address petitioner’s argunment (Initial
Brief at 16) that if the aggravated battery statute is
capabl e of differing constructions, it mandatory to first
|l ook to the statutory rule of lenity and principles of
strict statutory construction before relying on tort |aw or
out - of - stat e deci si ons.

I n discussing strict construction of crimnal statutes

in State ex rel. Lee v Buchanan, 191 So. 2d 33, 36 (Fla.

1966), this Court tied the rule of lenity to due process:

Statutes crimnal in character nust
be strictly construed. Reynolds v.
Cochran, Fla. 1962, 138 So.2d 500; State
ex rel Cooper v. Col eman, 1939, 138 Fl a.
520, 189 So. 691; 9 Fla. Jur., Crimnal
Law, section 17, pages 27--28. In its
application to penal and crim nal
statutes, the due process requirenent of
definiteness is of especial inportance.
| f such statutes, in defining crimnal
of fenses, omt certain necessary and
essential provisions which serve to
i npress the acts conmtted as being
wongful and crimnal, the courts are not
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at liberty to supply the deficiencies or
undertake to nake the statutes definite
and certain. 16 Am Jur. 2d,
Constitutional Law, Section 552, pages
952- - 954,

See also Perkins v. State, 576 So. 2d 1310, 1312 (Fla. 1991)

(strict statutory construction “ultimately rests on the due
process requirement that crimnal statutes nust say with some

preci sion exactly what is prohibited”) ; and Logan v. State,

666 So. 2d 260, 261 (Fla. 4th DCA 1996) (“lenity involves due
process”).

Respondent relies heavily on Mal czewski v. State, 444

So. 2d 1096 (Fla. 2nd DCA), appeal dism ssed, 453 So. 2d 44
(Fla. 1984), in which the court held that a noney bag being
clutched by a person was an extension of the person, so that
a def endant who stabbed the noney bag with a knife had
conm tted an aggravated battery on the person (AB at 10-11).
Petitioner has no quarrel with this principle, but it does
not apply when a person is sitting inside of a vehicle.

| f respondent w shes the statute to apply when victins
suffer bodily injuries, then respondent nust allege in the

information and prove at trial that the victimsuffered sone



bodily harm Then respondent nay then successfully obtain a
conviction for aggravated battery with great bodily harm as
opposed to aggravated battery with a deadly weapon. But
here, because the state failed to allege bodily harmin its
information, and failed to elicit any testinony whatsoever
fromthe victimthat he was harned by petitioner’s actions,
the trial judge properly ruled that this alternative form of
aggravated battery would not be submtted to the jury.

The only logical way to strictly construe the aggravated
battery statute is to hold as a matter of [aw that no
aggravated battery with a deadly weapon occurs where a person
is seated inside of a vehicle and is struck by anot her
vehi cl e.

Petitioner denmonstrated in his Initial Brief at 11-12
that the case relied on by the I ower tribunal and respondent

(AB at 13), State v. Townsend, 865 P.2d 972, 124 |daho 881

(1993), is distinguishable on two grounds: the victimin
Townsend was “jostled around,” and the |Idaho statute is nuch
broader than Florida’s. Here, there is no evidence -- only

an assunption -- that the victimwas “jostled around” by



petitioner’s actions.

Respondent relies on the ancient case of People v.
Moore, 3 N.Y.S. 159 (Sup. C. 1888), for the proposition that
an assault occurred when the defendant grabbed the reigns
from Snyder, the driver of a horse-drawn sleigh (AB at 13).
This case is not on point for three reasons. First, it
i nvol ved an assault, not a battery. Second, the opinion
clearly states that “Snyder did receive bodily harm” 1d. at
160. Here, there was no evidence of bodily harmto the
victim Third, the opinion relates that the defendant’s
testinmony showed that he intended to harmthe victim Here,
we have no such testinony.

Thus, People v. More nay be equated with the Ckl ahona,

Tennessee and Texas cases cited in the Initial Brief at 12-
14, which hold that a person seated in a vehicle who suffers
sonme bodily injury has been the victimof a battery. But
here, there was no evidence of bodily harmto the victim

A case fromLouisiana is in accord. |In State v. Dauzat,

392 So. 2d 393 (La. 1980), the court found no evidence of

aggravated battery with a dangerous weapon where the



def endant shot a gun into the door of a car in which the
victimwas seated, but the victi mwas not injured.
Respondent has wi sely chosen not to rely on the civil

case, Espinosa v. Thomas, 472 N.W2d 16, 189 Mch. App. 110

(1991), cited by the |l ower tribunal, because it is not on
poi nt, as denonstrated by the Initial Brief at 14-15.

This Court nust approve WIllianson v. State, 510 So. 2d

335 (Fla. 4th DCA 1987), and hold as a matter of law that a
vehicle is not an extension of a person’s body, and no
aggravated battery can be charged unless the victimsuffers
sonme physical injury. The proper renedy is to reverse the
j udgnent and sentence for aggravated battery with a deadly
weapon, and remand the case for resentencing on the unarned

robbery with a proper scoresheet.

CONCLUSI ON
Petitioner, based on all of the foregoing, as well as
t he argunents expressed in his Initial Brief, respectfully
urges the Court to disapprove the decision of the First

District, approve the position of the Fourth District, vacate



t he aggravated battery conviction, and remand the case for
resentenci ng on the unarned robbery with a proper scoresheet.
Respectfully subm tted,
NANCY A. DAN ELS

PUBLI C DEFENDER
SECOND JUDI Cl AL CI RCUI T

P. DOUGAS BRI NKMEYER

Fl orida Bar No. 197890
Assi st ant Public Def ender
Leon County Courthouse
Suite 401

301 South Monroe Street
Tal | ahassee, Florida 32301
(850) 488-2458

Attorney for Petitioner



CERTI FI CATE OF SERVI CE
| HEREBY CERTIFY that a true and correct copy of the
foregoi ng was furnished by delivery to Janes W Rogers and
Sherri Tol ar Robi nson, Assistant Attorneys Ceneral, Ofice of
the Attorney Ceneral, The Capitol, Plaza Level, Tall ahassee,
Florida, and to petitioner, #314632, Walton Wrk Canp, 301
Wrld War Il Veterans Lane, DeFuniak Springs, Florida 32433,

by U S. Miil, on this day of February, 2000.

P. DOUG.AS BRI NKMEYER
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