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STATEMENT OF THE CASE

(1) Nature of the Case.

This appeal is from a Second Judicial Grcuit in and for
Wakul la County final judgnent of conviction inposing two death
sentences on M. Looney for the first-degree murder of Ml anie
King and Keith Spears. This Court has jurisdiction pursuant to
Rule 9.030(a)(1)(A) (i), Florida Rule of Appellate Procedure.

(i1) Course of Proceedings.

A grand jury in Wakulla County indicted Ji nmy Wayne Denpsey,
Guerry Dewayne Hertz and Jason Brice Looney for the first-degree
murders of Melanie King and Keith Spears. In addition, the three
men were charged with burglary of a dwelling while arned;
robbery with a firearm arson of a dwelling; and using a firearm
during the comm ssion of a felony. Rl1-1-3.! Contenporaneous wth
the indictnent, the State filed a notice of its intent to seek
the death penalty against all three nen. R1-14.

M. Looney filed a notion to sever his case fromthat of the
ot her co-defendants. R1-23. The judge’ s order severed the trial
of Denpsey from Hertz and Looney. R1-25. Looney then filed a
nmoti on for change of venue. R1l-26-27.

The State filed a notion to consolidate the trials of Hertz

and Looney. R1-31. This seens to be inconsistent with the

1Count 6 is erroneously | abeled Count |V.
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judge’s prior order which only severed Denpsey’s case. The
defense filed an anended notion to suppress statenents nade by
M. Looney while being transported from Daytona Beach to
Crawfordville. R1-89. This notion was denied. R1-138. The
defense also filed a notion to suppress statenments M. Looney
made during “various interrogations.” R1-97. The notion was
denied. R1-130.

The defense filed a series of notions directed toward a
possi bl e death sentence. The first notion asked the judge to
declare the entire death penalty statute unconstitutional based

on Schad v. Arizona. R1-133. The court ordered that a record be

made of all hardship excuses made by potential jurors and that
none be nmade w thout the defense |awer being present. R1-137

The defense filed a notion seeking to have Section 921.141(5)(d)
decl ared wunconstitutional on its face. This aggravator deals
with the capital felony be commtted while the defendant is
engaged in the commssion of a specified felony. R1-65. This
noti on was denied. Rl1-134. The defense al so nmade a pre-sel ection
request for additional perenptory challenges. R1-62. Thi s
noti on was denied. R1-132. The Court also denied a notion
requesting that Section 922.10 be declared unconstitutional. Rl-
135.

During the trial, the defendants objected to the



introduction of State’s Exhibit 1-C, a photograph show ng two
bodies lying face down side-by-side on the bed, burned beyond
recognition. R13-1544. The defense argued that State’s Exhibit
1-T and 1-U illustrated the condition of the crime scene,
i ncluding the bed, w thout the bodies. Id. The objection was
overruled and all of the photographs of the crinme scene were
adm tted.

The defendants also objected to the use of the autopsy
phot os, asking to conduct voir dire of the nedical examner to
establish the need for the photographs. R13-1587. The objection
was overruled and the request for voir dire was denied. R13-
1587. The objection to the autopsy photographs was renewed when
the nedical examner did not use the photographs to explain the
cause of death. R13-1591. The objection was overruled again.
R13- 1592. The defense al so objected to the nmethod of publication
being a “huge col ored bl owup.” R13-1593.

The defendant objected to evidence of the shootout and
capture in Volusia County and the objection was overrul ed. R15-
1728.

Jason Looney noved for a mstrial when Inmate Hathcock
testified about a statenent that Hertz had made inplicating
Looney. R15-1850. The basis of the notion was his inability to

cross-exam ne Hertz about the statenent. R15-1850. The State



admtted that the testinony was a mistake but argued that a
curative instruction should be sufficient because the m stake
was “harm ess.” R15-1851, 1854. The judge treated the notion as
one for a severance, over the protests of defense counsel, took
the matter under advisenent, and denied the State s request for
a curative instruction. R15-1858. Hertz then asked the judge to
advise the jury to disregard the testinony of Hathcock and the
judge agreed to do so. R15-1859. The judge denied the notion for
mstrial, struck the testinony of Hathcock, and instructed the
jury to disregard the testinony. R15-1882, 1892.

The defense noved for judgnents of acquittal at the close
of the State’s case-in-chief and the notions were denied. RI16-
1986.

(ti1) Disposition in the Lower Tribunal

The guilt phase of the trial ended with the jury finding M.
Looney guilty of each charge. R18-2179-80; R1-176(nurder of
Mel ai ne King); R1-177 (nurder of Keith Spears); R1-178 (burglary
of a dwelling while armed with a firearnm); R1-179 (robbery wth
a firearm; R1-180 (arson of a dwelling); R1-181 (use of a
firearmin the conm ssion of a felony).

The jury recomrended that death be inposed for the nurders
of Ms. King and M. Spears by identical 10-2 votes. R1-189, 190;

R19- 2414- 15. By witten order, the judge inposed a sentence of



death for each nurder. 2-281-290. In the four noncapital cases,
the judge sentence M. Looney to |ife on the burglary of a
dwelling while armed (Count 111); R2-276; life on the robbery
wth a firearm (Count 1V) R2-277; 30 years on the arson of a
dwel ling (Count V) R2-278; and 15 years for the use of a firearm
during the commission of a felony. (Count VI) R2-279.°2 All
sentences were ordered to run consecutive to one another. R2-
280.

From these judgnents and sentences, M. Looney filed a
tinmely notice of appeal. R2-292.

STATEMENT OF THE FACTS

On July 26, 1997, the day before the nmurders of Mel anie King
and Keith Spears in Wakulla County, Florida, Jinmmy Wayne Denpsey
was at Tommy Bull's house in Crawfordville doing odd jobs for
Bull's nother. R13-1603. Denpsey got paid that day. R16-1896.
Around 10:30 p.m, as Bull and Denpsey were watching television,
Guerry Wayne Hertz and Jason Brice Looney cane over. R13-1604.
Denpsey had known Hertz for seven years and had just net Looney
t hree days before. R16- 1897. Bul | knew Hertz but had only net

Looney the day before. R13-1604-05. Looney had a large, chrone

°The judge classified all of the noncapital sentences as
departures fromthe guidelines and justified the departures
based on the two capital felonies that were not scored. (R2-
289) There does not appear to be a scoresheet in the file.
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pi stol stuffed in the back of his pants when he arrived which he
removed when he sat down after asking Bull's perm ssion. R13-
1606- 07.

Denpsey needed a ride to Tallahassee to get his bel ongings
out of his apartnent because he had violated his probation and
had to nove. R16- 1899. Denpsey had been hiding out at Hertz's
trailer the previous three days to avoid being arrested for
violating his probation. R16- 1930. He had a firearm he had
brought with him from Tal | ahassee, and he had used that gun for
target practice at Hertz's residence. He had toyed with the
i dea of shooting it out with police if they canme to pick him up.
R16- 1932- 33. Wen a police officer did cone to Hertz's
resi dence the second day Denpsey was there, Denpsey hid inside
the trailer arnmed with his gun. R16- 1934. He woul d possibly
have shot the officer. 1d. Denpsey did not say anyone el se was
present at the trailer that day. During the three-day period,
Hertz did not have a firearm R16-1935.

Bull had wunderstood that the three wanted to go to
Tal | ahassee to get Denpsey's television and N ntendo gane. R13-
1605. Bull refused to give them a ride because the hour was
|late, so the trio left on foot around 11 p.m R13-1605-06.
Hertz and Looney were at Bull's house under 45 m nutes. R13-

1605; R16-1898.



Denpsey, Hertz and Looney walked to Hertz's trailer, which
was just down the road, planning to play cards. R16-1899. They
di scussed that they were tired of walking everywhere, that
transportation had becone a problem Id. At sone point, they
decided to steal a car. R16-1900. Denpsey was arned with a .38
Special, Looney with a rifle, and Hertz with the .357 pistol
that was loaned to him by Looney. Id. Denpsey carried a
knapsack which contained the duct tape. R16- 1901. He knew how
to hot-wire a car and was going to use the tape on the car's
window to mnimze shattering and the chance of getting cut.
R16- 1903. The three did not have a set plan. R16-1901, 1903.

First they spotted a Cherokee and debated whether to stea
it. R16-1901. Because the owner had a very l|large dog, they
were not able to gain entry into the house. R16- 1903. Denpsey

did not explain why they needed to gain entry into the house.

Joyce Ventry, the owner of the Cherokee, R13-1533, was
awakened around 2:00 a.m, sone three hours after Denpsey,
Hertz, and Looney had left Bull's house, by sonebody knocking on
the side of her house. R13-1529. She saw a figure outside her
W ndow. Id. When she went to the front door to turn on the
light, a person was right there. R13-1530. At the tine she

t hought it was the sane person she had seen outside her w ndow.



Id. M. Ventry could not testify that there was nore than one
person at her house that night. The person she saw from her
w ndow was snaller than the person at the door, but she thought
there was just one person. R13-1533.

The man asked to use the phone because his truck had broken
down. R13- 1530. Ms. Ventry told the man at the door not to
cone in because her barking dog would attack. She identified
def endant, Guerry WAayne Hertz, as the nman at her door. R13-
1531. Ms. Ventry offered to nmake the call herself, but the man
at the door clainmed he could not renenber the nunmber. R13-1536.
When he asked for a phone book, she told himto go away. R13-
1532. Because she becane afraid, M. Ventry called 911. 1d.

Ms. Ventry's hone was across the street and down the road
about 500 yards from the victins' house trailer, about a mle
fromHertz's trailer. R13-1534, State's Exhibit 10 (map of the
area). Wien the deputy arrived fromthe 911 di spatch, no one was
there outside her hone, but footprints were all around. R13-
1535. There is no evidence as to the tinme the deputy arrived at
Ms. Ventry's house.

As Denpsey, Hertz and Looney continued down the road from
Ventry's house, on seeing the Mistang, Looney said, "There's ny
car right there. That's the one | want." R16- 1903. Denpsey

approached the car and |ooked it over. He heard a little dog



barking in the yard, R16-1959, and decided to go up on the porch
and knock on the door to ask to use the phone. R16- 1904.
Denpsey was trying to get King's attention "so that sonebody was
supposed to be nmessing with the car, which was not happening."”
R16-1941. Keith Spears and Ml anie King cane to the door; King
gave Denpsey a cordl ess phone. R16- 1905. Denpsey and Hertz
were on the porch, but Looney had cone from around the side of
the trailer and was on the ground down bel ow the porch. R16-
1905.

Denpsey told Spears and King that one of his "conpani ons"
had dropped a cigarette and he had gone in a ditch and got
stuck. He said he would call his brother for help. R16- 1905-
06. He wanted to dupe King into opening the door, and she
handed him a portable phone. R16- 1942. He pretended to dial
"fraudul ent” nunbers, but then he handed the phone back. R16-
1906. As soon as King took the phone, Hertz said, "Hold on for
a mnute." He stuck the .357 pistol through the door, went in
t he house, and grabbed King by the neck. R16-1906. Spears noved
to the right and Looney, with the rifle, entered the house past
Denpsey and yelled at Spears, "Don't nove." 1d. Spears got on
the floor and Denpsey entered the house. R16- 1907. Looney
noticed an enpty holster on the bed, so Denpsey began yelling at

Spears to find out where the gun was. Spears had the gun, a



nine mllineter automatic handgun, underneath him which Denpsey
t ook away. R16-1910. Denpsey told Looney what to do. R16-
1942. He instructed Looney to shoot Spears if he noved. R16-
1943. Denpsey put a gun to Spears' head. R16- 1961. Denpsey
put Spears on the bed so that he could watch him better. R16-
1962. He guarded the victinms and may have said, "No one wl

| eave the bedroomi I'min charge." R16-1944.

Hertz taped King and Denpsey taped Spears with the duct tape
from Denpsey's knapsack. R16-1907, 1912. Hertz tried to scare
the Spears into revealing where the valuables were by waving the
gun around . R16-1911-12. In doing so, Hertz broke the gl obe
on the ceiling fan |ight. Denpsey was standing on Spears at
that tinme. R16-1912.

King was on the bed and Denpsey noved Spears to the bed
even though Spears wanted to stay on the floor. R16-1913.
Denpsey told Spears that he was placing him next to "his old
| ady" so he would not be scared. R16- 1912. Bot h Spears and
King were face dowmn wth their hands and feet bound w th duct
t ape. R16-1913. Denpsey retaped King because her hands were
turning blue, talking to her to reassure her, putting a pillow
under her head for her confort. R16-1913. According to
Denpsey, his desire was to keep them both confortabl e because he

knew t hey were scared. R16-1914.
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Property was renoved fromresidence and put in the truck and
car. R16-1914. Denpsey never said who took what itens but
admtted that he personally "took a few itens.” Id. Q her
itens taken were the VCR, TV, jewelry, CDS, anything of value
R16- 1915. Denpsey wal ked into the kitchen and Looney showed him
a handful of 100-dollar bills Looney had found; Denpsey
described the nmoney as "bright" saying that it nade him "feel
happy." R16-1915. Hertz snatched the noney out of Looney's
hands and put it in Hertz's pocket. R16-1915.

Denpsey found a purse and |ooked at the King's driver's
license; he realized that he knew King from school. R16-1916.
He was "pretty sure" that Hertz had gone to school with the King
also, but could not be certain because Hertz would often
interrupt his schooling to go to St. Augustine. R16-1917.
Apparently there was no discussion that night about whether
Hertz knew King. Denpsey thought King had seen his face but he
did not know if she had seen Hertz's face, though Hertz's face
was "revealed'" when he was standing on the porch next to
Denpsey. R16-1917. Looney had been wearing a mask and gl oves
and could not have been identified. R16- 1967. Denpsey was
wearing black pants, a pair of brown work boots with socks, a
shirt with "Slayer” witten on it, and possibly black shorts

under his pants. R16-1953, 1969.
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Denpsey clainmed that he spent nost of the time in the
bedroom "guarding" the victins. At one point he left that
bedroom and went through the trailer to the far bedroom When
he entered the room Looney asked Hertz, "Are you going to tel
hi n" Denpsey was then told that they could not |eave
w tnesses; Denpsey felt he was outvoted "on this matter." R16-
1918. Hertz told Denpsey that if he did not approve, he could
"leave with a bullet.” R16-1918. Denpsey testified that he took
the statenent "as a threat,” but knowing Hertz as he did, he
t hought it was a "playful" statement. R16-1919. As Denpsey was
going out to check the shed as instructed by Hertz, Hertz ained
at himwth the |aser scope on a pistol. Id. Denpsey admtted
that Hertz never threatened him and admtted that he could have
left the scene at any tinme. R16-1945.

As Denpsey was outside standing in front of the shed,
snoking a cigarette, Hertz canme out and Denpsey inarticulately
voi ced his anbi val ence about the situation. R16-1920. Hertz told
himto go back inside and he did. 1d. Once inside, Denpsey saw
Looney kneeling at the entertainment center trying to untangle

wires. R16-1921. Then Hertz reentered the trailer with a red

container "that you would put accelerant or gasoline in." R16-
1921. Hertz said, "I don't know what you all want to do, but we
have to do this." 1d. Looney handed the VCR to Denpsey and told

12



him to take it to the car, which he did. R16- 1921. He
remenbered Hertz pouring gasoline in the living room but not
anywhere else. R16-1921. He could not renenber clearly whether
Hertz handed Looney a can. R16-1922. Denpsey never says that
any accelerant other than gasoline was used, contradicting the
opinions of the forensic experts that other accelerants, such as
turpentine and "nmedium petroleum distillate,” were found on the
clothes of the victinms and on the clothing found at the tine of
the capture of the defendants.

The odor of gasoline was in the nobile hone. R16-1922. Al
three, arnmed, went to the bedroom where the victins were. R16-
1922. Denpsey had the .38 special, Looney had the rifle, Hertz
had the silver pistol with the infrared |aser and possibly "the
other one.". R16-1923. Al though Denpsey had taped the victins'
nmout hs because he did not want them talking to each other
anynore, King, who knew because she snelled gasoline that the
men were going to "burn the house down," was able to say that
she woul d rather die "being burnt up in flanmes than being shot.”
R16-1923. She said, "Please, CGod, don't shoot nme in the head."
Hertz said, "Sorry, can't do that." R16-1924. Hertz shot
first, then Looney, then Denpsey, who shot "toward" Spears.
R16-1924. Denpsey recalled at |east seven shots being fired

| d. Denpsey admitted that he shot Spears twice in the head.
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R16- 1950. The first time he shot, there was no response; the
second tine he could see Spears' body nove fromthe inpact. [|d.
He shot the second tinme because he wanted to be sure that Spears
was dead and not suffering. R16-1968. The nedical exam ner
testified that Spears was shot once in the head. Denpsey said
that Hertz and Looney fired in the direction Spears or King but
that he did not know who hit what. R16-1950.

The fire was started in the living room and Hertz and
Looney ran outside. Id. Denpsey never said who started the

fire. Denpsey lingered inside the trailer, looking first at the

flames and then at the "bed area" wuntil Looney called him
outside, and then Denpsey left. [d. According to Denpsey, the
whol e epi sode | asted two hours. [|d. They left in a hurry,

with Hertz driving the truck, and Looney driving the car. R16-
1925.

Around 4:30 a.m on July 27, 1997, Pam Revell - Hodges woke
to what she thought was the sound of a car. She thought it was
her son returning hone. R13- 1523. Her husband | ooked out the
wi ndow and saw the trailer of Mlanie King and Keith Spears
engul fed in flanes. R13- 1527. She called 911. R13-1523. Her
husband, Terry Hodges, tried to put out the fire with a water
hose. Because there were no cars in the yard, he thought no one

was at home. He realized that the sound that had awakened them
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was the release valve on the propane gas tank of the trailer.
R13-1524.

Deputy Dan Dailey with the Wakulla County Sheriff Ofice
responded to the call to the scene of the fire at 4:35 a.m R13-
1538. He said the fire departnent had arrived 10 to fifteen
m nutes before he got there. R13-1539. Al though there were no
cars parked outside the residence, he saw spin marks from car
tires. |1d. He secured the area. R13- 1540. He estimated that
it took twenty mnutes nore to put the fire out. 1d.

Shawn Yao, a crinme |lab analyst with the Florida Departnent
of Law Enforcenent, testified as an expert wtness for the
St at e. He photographed the crine scene. State's Exhibits 1A-U;
2A- D. He collected remants of clothing fromthe victins, foam
from under the head of the female, and duct tape from the nouth
and nose area and |eft hand of the nale. R13- 1555, 1576. He
coll ected a piece of duct tape on the ground outside to the east
of the trailer. R13-1554. He collected bullets by sifting
debris from the floor directly under where the heads of the
victins had been on the bed. R13-1560, 1561, 1569. The fl oor
was so damaged by the fire that it was very fragile. R13- 1560.
The photographs of the trailer showed the floor burned away in
several areas. R13-1567, 1568; State's Exhibit 1-P and 1-Q

Yao collected a total of 12 projectiles and 10 casings. R13-
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1572; State's Exhibit 3. He took photographs of tire tracks in
the yard. R13-1566, State's Exhibit 1-L, 1-M

Donal d Begue owned a gun shop in Cross Cty and knew Keith
Spears as a custoner. R13- 1541. He had sold two handguns to
Spears in 1995 and 1996. R13-1542- 1543. One was a .380 Lorcin
automati ¢ handgun and the other a P-89 Ruger nine mllineter
handgun. R13-1542; State's exhibits 18 and 32. When it was
introduced at trial, the .380 Lorcin automatic handgun had been
nmodi fi ed since Begue sold the gun; a |aser sight had been added.
R13-1542.

David WIllianms was a firearns expert wth the Florida
Department of Law Enforcenent. R15-1818. He analyzed the 12
projectiles recovered from the area of the burned bed. R15-
1820; State's Exhibit 3. O the 12 projectiles, nine were
bul l ets. R15-1821. Two of the bullets had been fired from a
gun and seven had been heat fired. R15-1821. O the two
bullets fired from a gun, one was fired from a .380 automatic
handgun. In WIllians's opinion, that bullet was fired fromthe
.380 Lorcin handgun recovered from Looney at the tinme of his
arrest in Daytona Beach, the handgun owned by Keith Spears and
used, according to Denpsey, by Hertz. R15-1823; State's Exhibit
18. The other bullet was fired froma .30 carbine rifle. R15-

1822. As to the .30 caliber projectile, he could definitely
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identify the bullet as a .30 caliber, but his tests were
i nconcl usive and he could not say that the bullet was fired from
the .30 <caliber carbine later found in the constructive
possessi on of Looney and Denpsey. R15-1826; State's Exhibit 21.

John Gunn with the State Fire Marshal wal ked through the
burned trailer at 6:51 a.m, July 27, 1997. R13- 1626. He
determned that a flamable liquid had been used to start the
fire. R13- 1633. He opined that accelerants had been poured on
and around the bed, but he was not able to detect any
accelerants in the nine sanples he had taken of the flooring and
other material fromthe trailer. R13-1634-1636-1638.

Ron MCardle, also wth the Fire Mirshal, assisted Qunn.
R13-1642. He testified as an expert witness that the fire was
incendiary. R13-1644. He opined that the fire started in three
different areas and that a flammble |iquid was used. R13-1645.
He estimated that the fire took 15 to 40 mnutes to burn,
including the tine it took to put the fire out. R13-1646.

James Carver, a chemst with the Fire Marshal, identified
turpentine on the male victinms tee-shirt. R14-1661. He found
"medi um petroleum distillate,” which is lighter fluid, on the
male's shorts and underwear and on the female's shirt and
shorts. Rl14-1662-63-64. He found turpentine on the fenale's

underwear and pill ow. R14-1665. Carver never testified that he
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found any evidence of gasoline in any sanples taken from the
Crime scene.

The state nedical examner, Dr. David Craig, conducted the
aut opsy. R13-1582. He saw that the bodies were severely
burned. R13-1583. He graphically detailed the condition of the
bodi es as depicted in the photographs: the |egs burned off bel ow
the knees, the hands burned to nubs, the bones of the arns
fractured by the fire and the skulls burned partially away. 1d.
Dr. Craig did not know why the extremties of the victins had
burned off, speculating that it may have been the use of
accel erants. He did allow that extremties are often burned
away in a fire. R13-1600. The wvictins were identified
positively by their teeth. R13-1583.

Dr. Craig testified that there could have been other
injuries that were not detected due to the extensive burns.
R13-1598. He explained the depiction in State's Exhibit 39-D as
being the central part of the body of Mlanie King, with her
intestines comng out of the body cavity as a result of the
burns. R13-1588. State's Exhibit 39-E showed severe burns to
the head and face of Ml anie King. R13-1589. Dr. Craig also
described the autopsy photographs of Keith Spears show ng the
extensive burns on the torso and abdonen and the intestinal

material comng out of the right side as a result of the burns,
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the arm burned away, the legs burned off below the knees, the
contracted left hand, the skull burned away, the burned face.
R13-1596; State's Exhibit 39-A-C He did not wuse the
phot ographs to show t he cause of death.

Mel anie King was shot two tinmes in the head, which caused
her deat h. R13- 1590. Her death was not caused by the fire.
R13- 1595. Dr. Craig was not able to trace the path of the
bul | et because the skull was burned away. R13- 1594. Dr. Craig
testified that it was possible that other bullets struck the
body which could not be determ ned because of the fire. Id.
Ms. King lived one to two mnutes after she was shot. R13-1596.
However, there was no soot in the trachea, indicating that she
was not alive when the fire started. R13-1596. Dr. Craig never
said what kind of bullets killed Mel ani e King.

Keith Spears was shot one tine in the head which caused his
deat h. R13- 1598. The bullet went in the back of the neck and
exited above the right eye. R13-1599. Spears also lived one to
two mnutes after he was shot, and again, no soot was discovered
in his trachea, neaning that he was dead at the time of the
fire. R13-1599. Dr. Craig never said what kind of bullet
kill ed Keith Spears.

A necklace renmoved from the male victims neck at the

autopsy, was identified by Angie Spears, the sister of Keith
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Spears, as having belonged to Spears. R14-1683; R14-1696.
Sergeant Ronald Mtchell of the Wkulla Sheriff's Ofice
di scovered a nunber of itens at Hertz's trailer, including a
suitcase wth the identification tag of "Annis M King," which
cont ai ned household itens such as drinking glasses, a desk |anp,
an alarm clock anong other itens. R14- 1687-1689; State's
Exhibits 12A-G He also identified a jewelry box, a satellite
dish receipt wth Spears's name on it and a wooden rack, all
found in Hertz's trailer. R14-1690; State's Exhibits 13, 14,
15. Angi e Spears identified the itenms as belonging to Ml anie
King. R14-1697.

After leaving the scene of the nurder, Denpsey, Hertz and
Looney went to Hertz's trailer, unloaded all the stolen goods,
and divided the noney. R16-1916. Denpsey "hesitated" but took
his share. R16-1916. He estimated that each stack was $500.
R16- 1925. Then they drove to Tallahassee and got gas. R16-
1925. They went to Walmart and bought several itens. R16-1926.

Patricia H Il was working the mdnight shift as cashier at
Walmart in Tallahassee on Thomasville Road. R13-1609. She
remenbered three nmen buying an assortnment of itens in the early
nmorni ng of July 27, 1997. R13-1610. She verified the date and
time through receipts. R13-1613; State's Exhibit 24 and 16.

One receipt, found later in the Mistang, showed a purchase for
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M ckey Mouse boxers; Denpsey had bought boxers. R16-1970. She
remenbered that the nmen were "very mannerable,” that the short
one was quiet, that one of the others said he was going to get
married, and that they were going to party. R13-1610-12. She
identified Hertz and Looney as being the two tal kative ones.
R13- 1614. As the nmen left, they showed off their autonobiles
a bl ack Mustang and white truck. R13-1614-15.

Col | een Kehrer, the Wal mart nmanager on duty that sane tine,
identified the defendants as being the nen in the store who nmade
the purchases and showed off their vehicles. R13-1617. Al of
the nen were dressed in black and were "kind of grumry, grudgy.”
R13-1617.

M sty Dawn Barnhill, 19 years old, was the girlfriend of
Guerry Wayne Hertz for five to six nonths before the crine
occurr ed. R13- 1620. She had been the girlfriend of Denpsey.
R16- 1937. Denpsey admtted that he and Hertz had had problens
over wonen. R16- 1936. According to Denpsey, his breakup with
Barnhill had occurred only one week before the July 27. R16-
1938. Previously, one other of Denpsey's girlfriends had al so
become Hertz's gqgirlfriend, which had hurt Denpsey's feelings.
Id. Bar nhi | | said that Looney was the boyfriend of
Barnhill's friend, Shannon. R13-1621. Looney had net Hertz

t hrough Shannon. | d. Looney was staying at Hertz's trailer on
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July 26, 1997. R13-1622. Barnhill, who had been living wth
Hertz, broke up with himon July 26, and left the trailer. R13-
1622. \When she returned to the trailer on the afternoon of July
27, 2997, she saw that the trailer was filled wth things that
had not been there before, such as a television, mcrowave,
furniture. R13-1624.

DAYTONA BEACH

After the stop at Wal mart, Denpsey, Hertz and Looney debated
about where to go, with Looney voting for CGeorgia and Hertz for
St. Augusti ne. R16-1927. They did not stop in St. Augustine
and went on to Daytona Beach because they had net a couple
headed in that direction to party. R16-1928.

Sean Patrick Rooney, a public safety officer in Daytona
Beach, testified that he saw a black Miustang stuck in soft sand
being pulled out by another vehicle. R15-1721. He was in a
mar ked unit. Two white nmales walking to the car stared at him
as he ran the tag. R15-1722. The report cane back that the car
was stol en. R15-1723. When he turned around to approach the
Mustang, it was noving. R15-1723. As he foll owed the Mistang,
he saw the Mustang pull up side-by-side with a white Ford Ranger
in a parking |ot. R15- 1725. Both vehicles drove off, and
Rooney followed with his blue Iight on. R15-1725. Rooney al so

determ ned that the Ranger was stolen. R15- 1726. Bot h vehicl es
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accel erated when Rooney put on his blue lights. R15-1727. \Wen
the Mustang turned off the main road, it spun out on the |awn,
crossed the street, and spun out on another lawn and then
st opped. R15-1732.

Bot h Rooney and backup officer Howard got out of their cars
and wal ked toward the Mstang which had stopped. R15- 1732.
Then the Ford Ranger cane back to the scene. R15- 1733. Looney
was driving the Mustang with a passenger. R15-1733. Hertz was
driving the Ranger. 1d. The Mistang began to nove. R15-1734.
Rooney heard shots; he heard a bunp and saw Howard's shoul der
m crophone fly through the air. R15-1735-36. He then saw the
Ranger backing up at a "very high rate of speed." R15-1736. As
Hertz drove the Ranger toward Rooney, Rooney fired three rounds
at the Ranger. R15-1737. Howard al so fired. Id. The Ranger
drove off. Id. The Mistang had crashed between a garage and
concrete wall. R15- 1738. Denpsey was the passenger. 1d. The

of ficer could not renmenber how Denpsey was dressed. R15-1739.

Greg Howard with the Daytona Beach Shores Police Departnent,
patrolling in a marked Cherokee in uniform saw the black
Mustang turn off the main road and turned on his blue light in
response to Oficer Rooney's call for backup. R15-1745. The

Must ang sped away and, after it spun out, was nose-to-nose wth

23



his vehicle. R15-1747. He drew his gun and approached, telling
the driver to stop the car and turn off the engine. R15-1748
The driver, Looney, said "no" and was cursing. |d. The Mistang
drove off and Howard was sonehow thrown from the car; he fired
seven to eight tines. R15-1750. As Howard wal ked down the
street, he saw the white Ford pickup behind him R15-1751. The
truck, driven by Hertz, hit him from behind. R15-1751-52. He
lost his radio and becane unconscious for several seconds. R15-
1752. The truck then began to back up toward him [d. He shot
at the truck to try to stop it and it left. R 15-1753.

Oficer Charles Mandizha, of the Volusia County Sheriff
O fice, caught Looney and Denpsey, who had run away from the
wreck of the Mstang. R15-1760. He retrieved a gun from
Looney's right front pocket, which was the gun identified by the
gun shop owner as having been sold to Keith Spears. R15-1760;
Exhi bit 18. The deputy renpbved a chanbered round and magazi ne.
Id. He identified Looney, R15-1761, who was wearing blue jean
shorts and a ball cap at the tinme of his arrest. R15-1762.
Denpsey was wearing black shorts and no shirt at the time of his
arrest. RI15-1763. Nei t her were wearing shoes or socks. R15-
1763.

The Ford Ranger was found abandoned in a parking |ot behind

a doctor's office. R15-1771. Downh the street from the
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abandoned Ranger was a payphone. R15-1771

A Dayton cabdriver received a call to pick up a fare who
wanted a ride to St. Augustine. R15-1793. The driver asked for
$100 up front. 1d. The fare was identified by the cabdriver as
Hertz. Id. Hertz had a red fender cover around his neck,
explaining to the cabdriver that he was sunburned. R15-1794.

Kat heri ne WAtson, Hertz's aunt who lived in St. Augustine,
cane honme and found Hertz lying on her couch in her |iving room
R15- 1795- 96. Her deaf brother-in-law had been there when Hertz
arrived. R15-1797. As Hertz slept, she realized that he was
injured, so she tried to telephone Hertz's parents wthout
success. Id. At the urging of her husband, she called 911.
R15- 1798. Before the arrival of police, she put Hertz's pisto
in her bedroom R15-1799. The FDLE collected a Ruger 9
mllimeter pistol, the handgun sold to Keith Spears, and
ammuni tion fromthe aunt's house. R15-1811; State's Exhibit 32.

The St. Johns County Sheriff's Departnent arrived and
arrested Hertz. R15- 1803. Hertz admtted that he had been
driving the Ford Ranger and that Looney was driving the Mistang.
R15- 1804. At the hospital, he stated that he would not have
been taken alive if he had been awake. R15-1805. The paranedic
who treated Hertz testified that he had nultiple gunshot wounds,

on his arnms and thigh, and a laceration on his head and cheek.
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R15- 1809.

John Robert Darnell with FDLE seized evidence fromthe bl ack
Must ang and white Ford Ranger in Daytona. R14-1652. No itens
of evidence was introduced from the Ford Ranger. Bot h vehicles
had Wakulla County tags. 1d. In the Miustang, Darnell found grey
pants, a black tee-shirt with the witing "Slayer,", a black
tee-shirt with "LA Raider," black Addidas shorts, grey tee-shirt
with "Pro Drag," a pair of white socks, a pair of Brahman boots,
and black Levis. R14-1654-56; State's Exhibits 9A-I. These
itens were all analyzed for the presence of accelerants. The
chem st found gasoline on the "Slayer" tee-shirt and the pair of
boots, which belonged to Denpsey. Rl14-1666; R14-1670, 1671. He
found gasoline on the grey tee-shirt; the owner was never
i dentifi ed. He found charcoal |ighter on one of the socks that
bel onged to Denpsey. R14-1670. He found charcoal |ighter on
the "Raiders" tee-shirt and the black Addidas shorts, the owner
of which was never identified. R14-1669. On the jeans which
contained Jimy Wayne Denpsey's wallet, no traces of a flanmable
liquid were found. R14- 1672. The chem st agreed that a
negative result in the testing did not nmean that the flamuable
liquid was never on the jeans. R14-1676.

Robert Darnell, FDLE, recovered a .22 caliber rifle, wth

ei ght rounds of anmunition, and a Wnchester .243 rifle, |oaded
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with a magazine of four rounds with one in the chanber, fromthe
bushes near where the Ford Ranger had been abandoned. R15-1768;
State's Exhibits 22 and 23. For none of the firearns, except
the two Begue sold to Spears, was there ever any testinony about
the registration or ownership.

A .38 Special revolver was found under the seat of the
Must ang, where Denpsey had been sitting. R15-1773; Exhibit 19.
A .357 Smth & Wesson revolver and a .30 caliber carbine with a
scope were also found in the Mstang, and m scell aneous
ammuni tion. R15-1777; R15-1784. A roll of duct tape was also
f ound. Id. Looney's wallet with $464.00 was on the console;
Denpsey's wallet, with $380.00, was in a pair of jeans in the
back seat. R15- 1778-79. The Ford Ranger was registered to
Mel ani e King. R15-1780.

Carl Burian, a fingerprint analyst with FDLE, analyzed 20
latent fingerprints taken from the Mistang. R15-1837. He
identified twelve fingerprints and four palm prints of Looney,
three fingerprints of Denpsey and two palmprints of Hertz. |d.
He concluded that all three had touched the car. 1d. There was
no testinony about where on or in the Mistang the prints were
f ound. Pictures of the bullet-riddled Miustang were published
R15- 1840-44; State's Exhibits 41A-C.

| ncarcerati on and Accomplice
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The State presented Robert Hathcock, an inmate at the
Wakul la County Jail, who had heard statenents that Hertz had
made while the two were incarcerated together. Hathcock served
12 years on a 75-year sentence for second degree nurder of his
f at her. R15-1847. \Wen Hathcock testified, he said that Hertz
told him that he and "two of his co-defendants”" had been
involved in a nurder in Crawfordville. R15- 1849- 50. After
obj ections and argunent of counsel outside the presence of the
jury, the jury was instructed not to consider the testinony of
Hat hcock. R15-1892.

The State ended its case with the testinony of Jinmy Wayne
Denpsey. He was the only witness to provide any direct evidence
of the crimnal culpability of Jason Looney and Guerry Hertz for
the nmurders. R15-1855. Before trial, he had been sentenced to
two consecutive life terns, pursuant to his plea agreenment wth
the State. R16- 1895. Denpsey admtted that he had violated
probation and that he was a convicted felon. R16-1928. He
admtted that his only desire was "not to go to jail." R16-
1929. He admtted that he had |lied when he was first caught,
and that he had nmade a deal to save his life. R16-1939.

Denmpsey had a 3.5 average in dual-enrollnment college
cour ses. R16- 1947. He had been prescribed psychiatric

medi cation that he did not take and he had attenpted suicide
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before the night of the nurders. R16-1948. He was a student of
the occult; it was he who had taped the victins' eyes. R16-
1949. It was he who shot Spears twice in the head. R16-1950.

He agreed that no one told himwhat to do that night, that
deci sions were made independently. R16-1950-51. He deni ed that
Hertz's relationship with his fornmer girlfriend affected him
R16- 1954. He denied burning the trailer. R16- 1955. He knew
that Looney was from Texas and had only recently conme to
Fl ori da. Id. He knew that Looney had been upset about | o0sing
his girlfriend. 1d.

He explained that his decision to plead guilty was recently
made, after he had been told repeatedly that he was going to
di e. R16- 1971. He deni ed discussing his case wth any inmates
at the jail other than Hertz and Looney. R16- 1976- 77. He had,

however, talked to the prosecutor four or five tinmes. R16-1978.

The only evidence presented by the defense was a joint

exhibit of a picture of Denpsey. R16-1989.

PENALTY PHASE

A. State presentation

The State introduced a certified copy of the judgnent
agai nst Jason Brice Looney for aggravated battery for the crines

that occurred in Volusia County the day of his arrest. R18-
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2213; State's Exhibit 43. Karen King, nother of Ml anie King,
read a victiminpact statenent. R18-2215. Janet Spears, nother
of Keith Spears, also read a victiminpact statenent. R18-2218.
Jason Brice Looney cried when these statenents were read. R2-
287- 288.

B. Def ense presentation

Alittle over a year before the nurders, Jason Brice Looney
had been placed on probation in Leon County for forgery,
uttering and grand theft. H s probation officer, Robert
Kendrick, found him to be an average probationer who conplied
with the terns of his probation. R18- 2228. Kendrick was not
aware the Looney had been carrying a firearm R16-2229.

Andrew Harris had been incarcerated with Ji mmy Wayne Denpsey
for a year. R18-2230. Harris had since been sentence to 12
years for second degree nurder. R16- 1231. Denpsey had told
Harris that Looney had acted as a |ookout during the nurder.
Denpsey never said Looney shot anybody. R16-2233. Denpsey told
Harris that Denpsey should have shot Looney to elimnate him as
a wtness. 1d. Denpsey told Harris that Looney had wanted out
of the car in Daytona. Id. Denpsey told Looney that Denpsey
would not let him out and that if Looney tried to get out,
Denmpsey woul d shoot him R16- 2234. Denpsey was going to shoot

it out with police in Daytona, but Looney told him to put his
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gun down. Id. The testinmony of Harris directly contradicts
Denpsey's testinony in the qguilt phase; the record does not
reflect why Harris was not called as a witness in the qguilt
phase.

Jason Brice Looney was the only child of Susan Podgers.
R18- 2237. She was 17 years old and unmarried when her son was
bor n. Id. She did marry a man who was not the natural father
of her son, to "get out of the house.” One day, when her son
was 18 nonths old, she cane honme from work to discover her
husband using drugs in her hone. R18-2238. She left, wthout
the child, at two o'clock in the norning after fighting with her
husband. Id. It was Decenber and cold and icy. Id. She went
to a friend's house who said she could stay there two weeks
until the |ease was up. Id. At 7:00 a.m, she retrieved her
son and took him to her father. R18-2239. She then went to
make new schedul ing arrangenents at work, now that she would be
raising the child alone. 1d. That was the last tinme she saw her
child wi thout social workers or |aw enforcenent present. |d.

Podgers' father, Looney's grandfather, was accused of
sexually nolesting the child. Id. Podgers' parents believed
t hat Podgers' husband was in fact the perpetrator and so they
prevented Podgers from seeing the child, even after she

di vorced her husband. R18- 2240. She did have sonme supervised
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visitation with the child. | d. Because the child would cry
when she would have to |eave, she discontinued the visitation.
| d. Eventual |y, after extended |egal proceedings, Podgers was

pressured into signing away her parental rights. R18-2241. She

t hought that, because her parents would still have visitation
rights, she would be able to see the child also. [d. However
she was ordered to stay away from the child. | d. For the next

twenty years, the only way she was able to keep up with her
child was from information relayed by her nother. R18- 2242.
The next time she saw her child was in the Wakulla County Jail
charged with two counts of nurder. R18- 2242. She had renmai ned
in daily contact since then. R18-2243.

d enda Podgers was Jason Brice Looney's grandnother. After
her daughter had |eft the baby, one day her husband had had the
baby all day; she went to change the child s diaper. R18-2247.
She discovered that the child was black and blue all around his
“"little bottom including his penis.” R18-2247. She took the
child to the hospital and had to hand him over to the welfare
depart nent. R18-2247. That was the beginning of the court
battle. R18-2249.

The Looneys were the foster parents with whom the child was
pl aced. R18-2249. They eventually adopted. 1d. Ms. Podgers

kept up visitation for 14 nore years. | d. She | earned over
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that period of tinme that Ms. Looney was extrenely controlling
Ms. Looney planned for Jason Looney to becone the next Billy
G aham R18- 2250. When Looney was 16 years old, his nmaterna
grandf ather, the one who had been accused of the nolestation,
comm tted suicide. R18-2251. The Looneys then told Jason that
he had been nolested as a baby and that his grandfather was the
perpetrator and that his grandfather had now commtted suicide.
R18- 2252. The Looneys did not provide any counselling or
professional help for the boy, relying on his faith instead.
R18- 2252, 2254.

Looney began to avoid Ms. Podgers visitation. R18- 2252.
She continued to try to contact him unsuccessfully. R18- 2253
Then she discovered that Looney had run away from hone. R18-
2257. Although both of the Looneys were very nice people, Ms.
Looney wanted nothing to do with Jason after his arrest. R18-
2251. M's. Podgers discovered, though, that Looney had felt
abandoned by her because he never received any of the things she
had sent him R18-2258. After she learned of his arrest, she

reest abli shed cl ose contact. R18- 2257.

SUMVARY OF THE ARGUMENT

M. Looney raises a variety of challenges to his convictions

and death sentence. M. Looney challenges the application of the
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death sentence as disproportionate when his culpability is
conpared with that of Jimy Denpsey, the co-defendant who pled
guilty and received |ife sentences. There is sinply no
meani ngful distinction between what Denpsey and Looney did that
resulted in the death of Keith Spears and Melissa King.
Furthernore, the -evidence was not sufficient to find the
exi stence of the aggravating factors of nurder to avoid arrest,
murder for pecuniary gain, heinous atrocious and cruel or the
cold, calculated, preneditated. In each instance, the State's
evidence failed to establish sufficient pr oof beyond a
reasonabl e doubt . M. Looney also challenges the jury verdict

recommendi ng death as not unani nous under the federal authority

of Apprendi v. New Jersey, 120 S. C. 2348 (2000). Si nce any
fact which aggravates a penalty above the statutory nmaxi num nust
be submtted to a jury, and since Florida requires a unani nbus
decision on elenents, the death penalty decision, which is a
sent ence aggravator, nust be unani nous.

M. Looney also challenges the victim inpact evidence on
constitutional grounds. Since the statute authorizing the use
of wvictim inpact evidence is procedural, the statute nust be
adopted by this Court as a court rule. QO herwi se the statute
violates the separation of powers doctrine. Since the statute

has not been so adopted, the application of the invalid statute
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is reversible error.

M. Looney chall enges several errors in the guilt phase of
the trial. First the jury selection process elimnated fromthe
panel Mchelle Free after the State challenged her for cause
Al t hough Ms. Free did not personally endorse the death penalty,
she agreed that she could follow the law and fulfil her oath as
a juror. Once she understood that life in prison was a possible
out cone, she stated that she could perform her duties fairly and
inpartially.

A review of the record denonstrates that the evidence was
insufficient for a rational jury to convict M. Looney of first-
degree nurder, burglary of a dwelling while armed, robbery wth
a firearm arson and possession of a firearm in the conm ssion
of a felony. The evidence of M. Looney's participation in
these crines is found only in the testinony of the co-defendant
and acconplice Jimy Denpsey. This testinony is too unreliable
to support the verdicts in this case, especially since it
contradicts in several material respects the forensic evidence.

The trial judge nmade several erroneous rulings on the
adm ssibilty of evidence. The trial judge inproperly admtted
gruesone pictures of the bodies at the crine scene and the
autopsy that were not relevant to any material fact in dispute.

The trial judge inproperly allowed the State to present in great
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detailed information about the pursuit and capture that occurred
after the nurder in Daytona Beach and St. Johns County.
ARGUMENT
THE DEATH SENTENCE | MPCSED IN THI'S CASE | S DI SPROPORTI ONATE.
This Court reviews each death sentence for both internal and
external proportionality. First, this Court |looks to the facts
and circunstances of the case to determne if the death sentence

should stand. Ray v. State, 755 So. 2d. 604, 611 (Fla. 2000). If

so, this Court conpares the “totality of the circunstances” in
a case wth other capital cases “to ensure uniformty in

application.” Mansfield v. State, 758 So.2d. 636, 647 (Fla.

2000). In each instance, this Court has stressed “that the death
penalty is reserved for ‘the nobst-aggravated and unmtigated of

nost serious crinmes.’” State v. Dixon, 283 So. 2d. 1, 7 (Fla.

1973); Deangelo v. State, 616 So. 2d. 440, 443 (Fla. 1993).

In this case, no neaningful distinction can be drawn between
the behavior of Hertz, Looney and Denpsey. Primarily, the
source of this conparative information came from Denpsey.

1. All three were arnmed when they began to |look for cars
to steal on July 26, 1997. Denpsey and Looney had their own
guns and Looney | oaned anot her gun to Hertz.

2. Al three concurred in the idea that a car needed to be

stol en because they were tired of wal ki ng.
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3. Denpsey had the backpack with the duct tape in it.

4. After Hertz's attenpt to gain entry into M. Vertay’'s
house failed, Denpsey went to the door of the Spear/King trailer
to use the phone. Hertz was with himon the porch.

5. The use of the phone was a ruse for all three of them
to get inside the house.

6. Al three were arned when they entered the house.

7. Denpsey tied up Spears and put him on the bed. Hert z
tied up King. Both were placed face down on the bed.

8. All three took property from the trailer before the
killings.

9. All three equally shared in the noney taken from the
trailer.

10. Denpsey was the person who realized that he knew King
Al t hough Denpsey said he thought Hertz went to school wth King,
there was no evidence that Hertz knew Ki ng.

11. All three were arned when they went into the bedroom
where King and Spears were tied up.

12. Denpsey told Looney to shoot Spears if Spears noved.

13. All three of them shot at King and Spears. Denpsey
admtted to shooting Spears twice in the head, although the
forensic evidence says Spears was only shot once.

14. There was no forensic evidence identifying what weapon
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was used to kill either King or Spears.

The trial court’s attenpt to distinguish the three
partici pant roles was unavailing. First, the trial court says
that after the three entered the trailer, Denpsey “was nore of
a follower of Hertz and Looney who nade the deci sions concerning
killing the victins and burning down their dwelling in which he
relunctantly partici pated. When advised by Hertz that he and
Looney had decided to kill the victins he was told by Hertz that
if he did not participate with them there was a bullet for him
also.” R2-289 . This is a gross distortion of the record.
Denpsey attenpted to mnimze his role in the crinmes by talking
about being outvoted and being caught up in an event that was
getting out of hand. But it is critical not to be blinded by
what Denpsey says; it is critical to focus on what he did. The
evidence is overwhelmng that what he did does not neaningfully
di stinguish his culpability from that of Hertz or Looney. To
make the distinction, the trial court’s sentencing order focuses
on what happened after the nurders. What happened after the
murders sinply does not matter and gl osses over what Denpsey
actually did to kill Spears.

In Ray v. State, 755 So. 2d. 604 (Fla. 2000), Ray and his

cousin Roy Hall robbed the stateline Liquor Store |ocated near

the Florida-Ceorgia line. In preparation for this robbery, the
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cousins arned thenmselves wth any nunber of firearns and
ammunition. This firepower included a Davis Industries 380
pistol, a SKS 7.62 mllineter rifle and nmagazine, a 9 mllineter
Berretta pistol, and a M1 carbine semautomatic rifle. The
cousins robbed the store and then stole a car from one of the
enpl oyees. The cousins l|left the store in the stolen vehicle
which they abandoned in a prearranged |location and picked up
their original vehicle. Soon after, the vehicle devel oped sone
mechani cal problens and they had to stop the car to try to fix
it. Wiile out of the car and trying to find the problem deputy
sheriff Lindsey approached them Lindsey called for backup and
then a shootout occurred resulting in the death of deputy
Li ndsey. O her |aw enforcenent reached the scene as Roy and Hal
were leaving in their vehicle. Utimately, they were stopped and
arrested. Hall had been shot nultiple tines; Ray was uninjured.

The investigation showed that deputy Lindsey was killed by
shots fired froma M1 rifle; Ray’s fingerprint was found on the
rifle. Ray testified positive for gunshot residue; Hall tested
negative. Ray’'s palm prints were found on the hood of deputy
Li ndsey’ s car.

Ray and Hall were convicted of first-degree nurder. The jury
recommended life inprisonnent for Hall and the judge sentenced

him accordingly. The jury recommended death for Ray. Ray
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presented evidence of his low |I.Q, his stable famly life and
his passive and conpliant role in the robbery. The judge found
three aggravators, one statutory mtigator (no significant
crimnal history) and five nonstatutory mtigators: (1) Ray has
an 1.Q of 75; (2) Ray shows signs of depression; (3)Ray’'s
father suffers from depression and Ray’s famly has a history
low intelligence; (4) Ray m ght have brain damage because he was
born prematurely; and (5) Ray was a |oving husband and caring
father to his three children. 1d. at 608. The judge sentenced
Ray to death.

Thi s Court f ound t he deat h sent ence internally
di sproportionate because it viewed the evidence as indicating
that Ray was no nore culpable in the death of deputy Lindsey
than Hall. In this case, M. Looney is no nore culpable in the
deaths of King and Spears than Denpsey. Thus, he should not
have been sentenced to death in light of the fact that Denpsey
received |ife sentences.
. FOUR OF THE SEVEN AGGRAVATI NG FACTORS UPON WHI CH THE JURY

WAS |INSTRUCTED AND VWHI CH THE TRIAL COURT FOUND ARE LEGALLY
| NAPPLI CABLE. 3

3The uncontested evidence established that M. Hertz was
on probation for a
felony conviction at the tinme the killings occurred. The trial
judge properly found this aggravator. Section 921.141(5)(a),
Fl ori da Statutes.

The uncont ested evi dence established that M. Hertz had been
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The State nust prove each elenent of an aggravating factor

beyond a reasonabl e doubt. State v. Dixon, 283 So. 2d 1, 9
(Fla. 1973). Such proof cannot be supplied by inference unless
the evidence is inconsistent with any reasonabl e hypothesis that

m ght negate the aggravating factor. Wuods v. State, 733 So. 2d

980, 991 (Fla. 1999); GCeralds v. State, 601 So. 2d 1157, 1163-64
(Fla. 1992). “[Tlhe trial court my not draw ‘Il ogica
inferences’ to support a finding of a particular aggravating
circunstance when the State has not nmet its burden.” dark v.
State, 443 So. 2d 973, 976 (Fla. 1983). A trial court nmay not

rely on speculation to provide proof of an aggravating

ci rcunst ance. Hartley v. State, 686 So. 2d 1316, 1323-24 (Fl a.

1996); Hamlton v. State, 547 So. 2d 630, 633-34 (Fla. 1989)

These general principles, as well as the principles guiding
application of the specific aggravating factors discussed bel ow,
were not followed in M. Hertz’'s case.

1. Avoi di ng Arrest

In a case that does not involve the nurder of a |aw

enforcenment officer, proof of the requisite intent to avoid

arrest and detection nust be very strong. Zack v. State, 753

convicted of aggravated battery in Volusia County prior to the
sentence inposed for the nurders. The aggravated battery
occurred after the killings but this Court has determ ned that
a qualifying felony includes crinmes commtted subsequent to the
capital crime. Brown v. State, 473 So. 2d 1260 (Fla. 1985)
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So. 2d 9, 20 (Fla. 2000); Urbin v. State, 714 So. 2d 411 (Fla.

1998); Consalvo v. State, 697 So. 2d 805, 819 (Fla. 1996). The

State nust prove that the sole or domnant notive for the

killing was to elimnate a w tness. Jennings v. State, 718 So.
2d 144, 151 (Fla. 1998); Consalvo, 697 So. 2d at 819; Ceralds,
601 So. 2d at 1164. “The fact that witness elimnation my have

been one of the defendant’s nmotives is not sufficient to find

this aggravating circunstance.” Davis v. State, 604 So. 2d 794,
798 (Fla. 1992). Specul ation that witness elimnation was the
dom nant notive behind the nmurder is not sufficient. Jenni ngs,

718 So. 2d at 151; Consalvo, 697 So. 2d at 819; Scull v. State,

533 So. 2d 1137, 1142 (Fla. 1988). The fact that the defendant
did not have to nurder the victim in order to acconplish a
monetary goal is insufficient to establish that the defendant’s
dom nant notive was to avoid arrest. Zack, 753 So. 2d at 20.
The nere fact that the victim knew and could identify the
defendant is not sufficient to prove this aggravator. Zack, 753
So. 2d at 20; Consalvo, 697 So. 2d at 819; Ceralds, 601 So. 2d
at 1164; Davis, 604 So. 2d at 798.

Here, the trial court applied this aggravator to M. Looney
based solely on the fact that M. Hertz and M. Denpsey were
acquainted with the victim

The evidence clearly established that after the
def endant, Looney, and the co-defendants had entered
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the dwelling and subdued the victins that it was
realized that the victim Mlanie King had gone to
school wth the defendant Hertz and Denpsey. At one
time, the victimKing and her famly lived across the
street fromthe Hertz famly. The defendants, Looney

and Hertz, initially discussed and determ ned, that
they would leave no wtnesses and the defendant,
Denpsey, was infornmed of this. The net hodi cal

execution of the victins by the defendant and his co-

defendants with nultiple shots to the head and

destruction of the victins’ honme and bodies by fire to
elimnate evidence establishes a domnant notive to
elimnate witnesses and evidence for the purpose of

avoi ding or preventing arrest.

The trial judge's finding is msleading at best. Denpsey
testified that he recognized the name Melanie King after he saw
a driver’s license. Denpsey thought Hertz had gone to school
with King but Denpsey was far from certain about this
conversati on. Interestingly, there is no evidence from Hertz
that he knew or recognized King at any tinme prior to or after
her death. This information canme from Melanie King' s nother.
Wile the Hertz famly and King famly nmay have had contact,
nothing in this record says that Looney knew who Ml anie King
was on July 27, 1997. But the main problem is that none of
these facts apply to Looney. Looney was from Texas and had only
been in Wkulla County for three days before the nurders.
Supposedly, he wore a mask and gloves at the Spear s/ Ki ng
resi dence. There is no evidence that either of the victins
could have identified him He was never seen by either of the

victinms, according to Denpsey.
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Li kewi se, the prosecutor’s argunent to the jury focused on
the fact that the victins were known to the “defendants.”
Recall [Jinmy Denpsey’ s] testinony, that these

people were known and they could not |eave any
W tnesses, and they were going to kill them

Wul d they have been identified as the perpetrators of

this crine had they not killed them
R17-2375-76.

The answer to that rhetorical question is no, he would not
have been identified by the victinms. They did not know him and
they did not see him

Clearly, the court and prosecutor relied upon a legally
insufficient basis to support this aggravator--that M. Hertz
and the victim were acquainted, which is factually unsupported
and that that “acquai ntance” sonehow affected M. Looney. Zack
753 So. 2d at 20; Consalvo, 697 So. 2d at 819; Ceralds, 601 So.
2d at 1164; Davis, 604 So. 2d at 798. This aggravator was
| egal Iy inapplicable.

Further, in addition to holding that avoiding arrest applies
only when the sole or domnant notive for the nurder was
avoiding arrest, this Court has held that the pecuniary gain
aggravator applies only if the State proves that pecuniary gain

was the sole or dom nant notive for the nurder. Scull v. State,

533 So. 2d 1137, 1142 (Fla. 1988). It is therefore inconsistent
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to apply both pecuniary gain and avoid arrest in the sanme case.

2. Cold, Calculated and Preneditated (CCP)

Three elenents of CCP which require proof beyond a
reasonabl e doubt are that the homcide (1) was “the product of
cool and calm reflection and not an act pronpted by enotiona
frenzy, panic or a fit of rage (cold),” (2) resulted from the
defendant’s “careful plan or prearranged design to commt nurder
before the fatal incident (calculated),” and (3) was commtted

after “heightened preneditation (preneditated).” Jackson v.

State, 648 So. 2d 85, 89 (Fla. 1994). Hei ght ened preneditation

is “preneditation over and above what is required for

unaggravated first-degree nurder.” Wlls v. State, 641 So. 2d
381, 388 (Fla. 1994).
“A plan to kill cannot be inferred solely from a plan to

commt, or the commssion of, another felony.” Barw ck v.

State, 660 So. 2d 685, 696 (Fla. 1995), quoting GCeralds v.
State, 601 So. 2d 1157, 1163 (Fla. 1992).

The preneditation of a felony cannot be transferred to
a murder which occurs in the course of that felony for
purposes of this aggravating factor. \What is required
is that the nurderer fully contenplate effecting the
victims death. The fact that a robbery may have been
planned is irrelevant to this issue.

Hardw ck v. State, 461 So. 2d 79, 81 (Fla. 1984); Gorham v.

State, 454 So. 2d 556, 559 (Fla. 1984).
Here, the defense argued that the evidence did not support
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the “hei ghtened preneditation” elenent of CCP and that therefore
the jury should not be instructed on CCP. The trial court found
CCP R2-286. The court’s findings on CCP rely upon several
i nperm ssible bases. The first three sentences of the findings
rely upon planning of the theft of the car in order to establish
hei ght ened preneditation:

The evidence establishes that the defendant and his

co-def endants decided they would steal a vehicle. The

def endant, Looney, arned hinself with a pistol.* He

and his co-defendants began to search for a suitable

victim and in the course thereof found what they

t hought was a suitable circunstance upon comng to the

resi dence of t he victinms after their prior

surveill ance of another residence.
R2- 286. The facts related in these three sentences indicate
only the planning of a car theft, and do not specifically

indicate planning of a nurder. This is an insufficient basis

for this aggravator under Barw ck, Geralds, Hardw ck and Gorham

In Barwick, the trial court relied upon facts very simlar to
those relied upon in M. Looney’s case, finding the defendant
“planned his crimes, selected a knife, gloves for his hands, and
a mask for his face. . . . The defendant had planned [other
felonies], had arned hinself to further those purposes and when
a killing becane necessary, . . . he killed her.” 660 So. 2d at

696. This Court concluded that hei ghtened preneditati on had not

4 According to Denpsey, Looney carried a rifle and that he
had lent his pistol to Hertz.
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been established because “the evidence presented does not
denonstrate that Barwick had a careful plan or prearranged
design to kill the victim . . . Here, the evidence suggests
that Barwi ck planned to rape, rob, and burglarize rather than
kill.” 1d.

The next sentence of the court’s findings on CCP is a
summary of events: “After their forcible and violent entry and
bi nding and gagging of the victins, they conducted a two-hour
reign of terror.” R2-286. This summary points to no evi dence of
calm reflection, car ef ul pl anni ng, prearranged design or
hei ght ened preneditation. Jackson. These events could just as

well have resulted from snap decisions as from any planning.

There is little direct evidence of any plans made by the
def endant s. In fact, Denpsey repeatedly testified the three of
them had no plan. It is not clear why they were in the

Ki ng/ Spears residence for two hours but the time seened to be
filled nostly with the desire to steal things out of the house.
When evidence regarding an aggravator is circunstantial, the
aggravat or cannot be based upon inference unless the evidence is
i nconsistent with any reasonable hypothesis that mght negate
t he aggravator. Wods, 733 So. 2d at 991; GCeralds, 601 So. 2d
at 1163-64.

The | ast three sentences of the court’s findings on CCP beg
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the question. “The defendant and his conpanions clearly, calmy
and cooly reflected upon a careful plan or design to nurder the
victins wth del i berate rut hl essness and hei ght ened
prenmeditation w thout pretense of legal or noral justification.
The pattern of shooting the victinms in the head exhibited a
deliberate intent to elimnate witnesses and the actual manner
in which the victinse were nurdered denonstrates clearly that
they were executed in cold blood. Advance procurenent of
weapons had been made, the victinse offered no resistance or
provocation and their nurders were carried out as a matter of
course after being bound and gagged.” These statenents do
nothing nore than restate the standard of proof. The | egal
standard is not evidence and cannot substitute for evidence.
The record sinply does not contain evidence that the nurders
were cold, calculated, or preneditated.

The State’'s evidence failed to prove the elenents of CCP
beyond a reasonable doubt. The trial court erred in instructing
the jury on this legally inapplicable factor and erred in
finding and wei ghing this factor.

3. Hei nous, Atroci ous or Cruel (HAQ

To establish HAC, it is not sufficient to show that the
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victimsuffered great pain, or did not die inmediately.® HAC is
proper “only in torturous nurders--those that evince extrene and
outrageous depravity as exenplified either by the desire to
inflict a high degree of pain or wutter indifference to or

enjoynent of the suffering of another.” Brown v. State, 721 So.

2d 274, 277 (Fla. 1998). Rejecting HAC in Richardson v. State
604 So. 2d 1107, 1109 (Fla. 1992), this Court held, “the crine
must be both conscienceless or pitiless and unnecessarily
torturous” for HAC to apply.

Accordingly, the Court has required a showng that the
defendant intended to inflict a high degree of pain or suffering

in order to establish HAC Ham lton v. State, 678 So. 2d 1228

(Fla. 1996); Santos v. State, 591 So. 2d 160, 163 (Fla. 1991).

In Bonifay v. State, 626 So. 2d 1310, 1313 (Fla. 1993), the
Court held that HAC was not established because there was no

evi dence the defendant “intended to cause the victim unnecessary

>ln Brown v. State, 526 So. 2d 903 (Fla. 1988), this
Court refused to find HAC in the nmurder of a police officer,
even though the defendant took the officer’s gun and shot him
despite his pleas not to do so. In Lewis v. State, 377 So. 2d
640, 646 (Fla. 1979), HAC was not applied even though the
victimwas shot in the chest, attenpted to flee, and was shot
again in the back. In Bonifay v. State, 626 So. 2d 1310, 1313
(Fla. 1993), the Court rejected HAC al though the victimwas
shot twice and did not die, but begged for his life, and was
t hen shot tw ce nore.
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and prol onged suffering.”®
This Court has also required that the nurder be both

physically and nentally torturous to the victim W ckham v.

State, 593 So. 2d 191, 193 (Fla. 1991). Thus, the Court has

held that the State nust prove the victim was conscious during

the events. In DeAngelo v. State, 616 So. 2d 440, 442-43 (Fla
1993), the Court rejected the State’ s cross-appeal challenging
the trial court’s failure to find HAC because the trial court
found the state had failed to prove the victim was conscious

during the attack. Li kewi se, in Jackson v. State, 451 So. 2d

458, 463 (Fla. 1984), the Court held the facts did not support
HAC, reasoning, “[when a victim becones unconscious, the
circunstances of further acts contributing to his death cannot
support a finding of heinousness.”

Here, the defense objected to the jury being instructed on

HAC because the evidence failed to satisfy the definition of

This Court’s decisions on the necessity of intent
as an element of HAC have been conflicting. In Guzman v.
State, 721 So. 2d 1155, 1160 (Fla. 1998), the Court held
that “[t]he intention to inflict pain on the victimis
not a necessary elenent of the aggravator,” if the State
proves utter indifference. But in nunmerous other cases, the
Court has held that HAC may not properly be found where there
is no evidence that the defendant “intended to subject the
victimto any prolonged or torturous suffering.” Buckner v.
State, 714 So. 2d 384, 389 (Fla. 1998); Ham lton; Kearse v.
State, 662 So. 2d 677, 686 (Fla. 1995); Bonifay, 626 So. 2d
1310 (Fla. 1993); Robertson v. State, 611 So. 2d 1228, 1233
(Fla. 1993); Santos v. State, 591 So. 2d 160 (Fla. 1991).
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HAC.

The trial court applied HAC, finding:

The evidence introduced clearly established that
the defendant and his co-defendants were present in
the dwelling of the victins for over two hours before
the execution style nurder of the victins. The
victimse were forcibly subdued, restrained and bound
head and feet with their nouths and eyes covered by
duct tape. The entry into the dwelling was violent
and hostile and the victins were violently inforned
that if they noved or resisted they would be shot.

After deliberate discussion and decision to
elimnate the victinse as w tnesses against them the
defendant and his co-defendants sprinkled and poured
gasoline, lighter fluid and turpentine throughout the
dwelling and its entrances. Having been bound, gagged
and placed face dowmn in a single bed for approximtely
two hours and presumably able to hear the defendant
and his co-defendants’ conversations and discussions
and snelling the liquid flammbles while the three
def endants stood around the bed arnmed with pistols and
rifles the victim King suddenly stated “if you are
going to burn us please don't shoot us in the head’.
The defendant Hertz replied “sorry can’t do that” and
commenced repeatedly firing his pistol into the
victinms’ head. The defendant, Looney, imediately
joined in with a .30 caliber rifle after which the
def endant, Denpsey, foll owed.

Both of the victins were ungquestionably aware of
their inpending doom | magine the fear, terror and
extrenme anxiety of each victim with their hands and
feet tied, their nouths and eyes bound by tape. The
medi cal examner testified that the victins’ deaths

were by gun shot wounds, not fire. He further
testified that he found fluid built up in the lungs of
both victinms indicating that both wvictinms lived a
short tinme after they were initially shot. The co-

def endant, Denpsey, further testified that after the
ot her defendants opened fire with volleys to the heads
of the two victins, he then fired two shots into the
head of the victim Keith Spears to make sure he was
dead.
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There can be no doubt that the nurder of each
victim was especially heinous, atrocious and cruel.
Each nurder was indeed consciousless, and pitiless,
and was undoubtedly unnecessarily tortuous and
pitiless.

R2-294.

The evidence supports that both King and Spears were
restrained shortly after the defendants gained access to their
house. They were placed in a bedroom face down on the bed and
tied up with duct tape. R15-1909. What happened inside the
house cane only from the nouth of Denpsey. It had to be that
most of the two hours involved the three defendants deciding
what to take fromthe house and then taking it. R15-19009.

It appears that Denpsey had the nost contact with King and
Spears. He was the person responsible for guarding themin the
bedroom R15-1915. He retaped King’s hands because the initial
taping was too tight. He talked to King to reassure her and
put a pillow under her head. Both King and Spears were scar ed.
R15-1914. In fact, Hertz wanted to scare them so they would

di scl ose where any valuable itens were in the house. R15-1912.

At some point, Hertz poured gasoline in the living room

But much of the trial court’s order is specul ation. The
sentencing order says that King and Spears “presumably” could

“hear the defendant and co-defendant’s conversations and
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di scussions” but there is no evidence of this. Denpsey
attributes to King the statenment that she would rather die being
burned up in flames than being shot. King also said, “Please,
God, don’'t shoot nme in the head.” R15-1924. Hertz said “Sorry,
can’t do that.” Hertz fired his gun immedi ately thereafter, as
did Looney and Denpsey. R15-1924. There is no evidence that
Looney “repeatedly” fired his weapon “into the victins’ head.”
The forensic evidence supports only three bullets fired into
King and Spears’ heads conbined and Denpsey admtted to firing
two into Spears’ head. There is no evidence that Looney ever
shot either one of the victinms, only that he shot “toward” the
victins.

The trial court found that “[blJoth of the victins were
unquestionably aware of their inpending doom” VWiile this
likely true, the real question is when did King and Spears
figure this out. There is no evidence that King and Spears knew
anything until all three defendants were in the bedroom and King
asked not to be shot. The trial court tried to fill this vacuum
by witing, “lnmagine the fear, terror and extrenme anxiety of
each victim with their hands and feet tied, their nouths and
eyes bound by tape.” R2-285. This is all it is, imgination, or
specul ati on. Deat h by gunshot was al nost instantaneous, within

a mnute or so, as the nedical exam ner testified. There was no
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evidence that either King or Spears would have been conscious
during this brief period of tine. Both of them were dead by
gunshot, not the fire. The fire 1is irrelevant to this
di scussi on.

The trial judge’'s order lends certainty to know edge that
is mere guesswork on Denpsey’ s part. For instance, Denpsey
testified that Hertz and Looney fired in the direction of King
and Spears and he did not know who hit whom R15-1950. There was
no testinony that Hertz and Looney “opened fire with volleys to
the heads of the two victinms . . .” Further, there is nothing
to say Spears was dead or alive when Denpsey shot him tw ce.
Denpsey gave his opinion but the forensic evidence contradicts
Denpsey’ s recol |l ection. There was only one gunshot wound to
Spears’ head, not two.

Killing by gunshot is a death deliberately inflicted by the
defendants and therefore does not denonstrate a “desire to
inflict a high degree of pain or wutter indifference to or

enjoynent of the suffering of another.” Brown v. State, 721

So.2d at 277. The fact that M. Denpsey attenpted to reassure
the victins that there was no desire to inflict a high degree of
pain or any enjoynent of the suffering of the victins. Rather,
M. Denpsey’'s statenment to the victins indicates they did not

want the victins to be afraid.
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Further, the trial court relied wupon speculation to
determine that the victins were nentally tortured, imagining how
the victins felt. A court may not rely upon speculation to

support an aggravator. Hartl ey, 686 So.2d 1386; Hamlton V.

State, 678 So. 2d 1228 (Fla. 1996).

4. Pecuni ary Gain

Thi s aggravator applies only if the dom nant or sole notive

for the murder is pecuniary gain. Scull v. State, 533 So. 2d

1137, 1142 (Fla. 1988). Here, the trial court applied this
aggravat or, finding:

As established by the evidence, the defendant and his

co-def endants came upon the victins’ residence seeking

to steal a car. When unable to gain entry into the

resi dence by subterfuge, after a forcible and violent

entry not only were the keys stolen to the Mistang

whi ch the defendant was driving and |ater captured in,

but also cash and substantial other property was

stolen and carried away by the defendant and his co-

def endant s.

First, the court made no finding that the dom nant or sole
notive for the murder was pecuniary gain. Further, in addition
to holding that pecuniary gain applies only when the sole or
dom nant notive for the nurder was pecuniary gain, this Court
has held that the avoid arrest aggravator applies in a case not
involving the nurder of a law enforcenent officer only if the
State proves that avoiding arrest was the sole or dom nant

motive for the nurder. Jennings v. State, 718 So. 2d 144, 151
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(Fla. 1998). It is therefore inconsistent to apply both
pecuniary gain and avoid arrest in the sane case. But see

Thonpson v. State, 648 So. 2d 692, 695 (Fla. 1994). Appl yi ng

two aggravators which both require a showing of a sole or
dom nant notive renders the death sentencing process vague and
overbroad, and fails to genuinely narrow the class eligible for
the death penalty.

In addition, the trial judge seened to nerge this aggravator
w th another aggravator--that the capital felony was commtted
during the course of a burglary, arson or robbery. Ther ef or e,
there should be no separate weight assigned to this aggravator.

5. THE ERRONEQUS  CONSI DERATION OF  LEGALLY | NAPPLI CABLE
AGCRAVATORS WAS NOT' HARMLESS ERROR

When any one or nore of the aggravators discussed above is
inval idated, the State cannot show beyond a reasonable doubt

t hat the erroneous consideration of the aggravator or

aggravators was harnl ess. State v. DG@ilio, 491 So. 2d 1129

(Fla. 1989). M. Looney presented a substantial case in
mtigation. The trial court found M. Looney established
multiple mtigating factors. Further, the court’s sentencing

order states, “that the aggravating factors present outweigh the
mtigating factors.” This statenment indicates that the court
relied upon all of the aggravating factors to inpose death, and
thus there is no way to tell beyond a reasonable doubt that
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elimnation of even one aggravator would not affect the
sentencing decision. D @iilio, 491 So.2d 1129.

The State |ikewi se cannot show beyond a reasonable doubt
that consideration of one or nore invalid aggravators did not

contribute to the jury' s death recommendati on. See Espinosa v.

Florida, 505 U S 1079(1992); Sochor v. Florida, 504 U S. 527,

532 (1992). The jury was overbroadly instructed on aggravating
factors, an error which fails to genuinely narrow the class of

persons eligible for the death penalty. Maynard v. Cartwight,

486 U. S. 356, 354 (1988). The jury had no way to know that one
or nmore of the aggravators upon which it was instructed were

| egally inapplicable. See Sochor, 504 U.S. at 539 (“a jury is

unlikely to disregard a theory flawed in law'). It therefore
must be presunmed that the jury found and relied upon these
i nappl i cabl e aggravators. Espi nosa, 505 U S at 1081. The
jury’s weighing process was thus skewed in favor of death.
Since there was unrebutted evidence of mtigating factors in the
record, the State cannot show beyond a reasonabl e doubt that the
errors in instructing the jury on legally inapplicable
aggravators was harnl ess. Because the trial court and jury
relied upon one or nore inapplicable aggravators, M. Hertz
shoul d be granted a resentencing before a jury.

I11. THE TRIAL COURT | MPROPERLY EXCUSED FOR CAUSE A VEN RE
VEMBER WHOSE OPPCSI TION TO THE DEATH PENALTY DI D NOT PREVENT
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OR  SUBSTANTI ALLY | MPAI R HER ABILITY TO PERFORM JURY
OBLI GATI ONS.

Venire nenber Mchelle Free was inpermssibly struck from
the jury venire on the erroneous grounds that her opposition to
the death penalty rose to the Ilevel of exclusion under

Wtherspoon v. lIllinois, 391 U S. 510 (1968) and \Wainw.ight v.

Wtt, 469 U S (1985).

The parties had agreed to conduct certain portions of the
voir dire on an individual juror basis. One of the topics
addressed in this setting was the juror’s belief about the death
penal ty. The third juror called was Mchelle Free. The State
first asked her if she held “any personal, religious, noral, or
conscientious scruples against the inposition of the death
penalty.” R3-171. Ms. Free replied that she did not. The State
then asked her if she could vote to inpose death “in an

appropriate case.”

M5. FREE: Well, | don't know if | could, really.
My feeling is, even if sonmeone did kill soneone, it
woul dn’t bring that other person back just by killing

t hem

MR, MEGGS: Well, here’'s kind of the posture we're
in here now. You know, this is kind of informal, but
that State is seeking the death penalty in this case.
And at the conclusion of all the evidence, when you go
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back to deliberate, you're going to return a verdict
of qguilty or not guilty or sone verdict dealing with
this nurder case.

If you do a verdict of qguilty of first degree
murder, then the death penalty is a possibility.
Could you vote to inpose -- to convict sonebody when
the death penalty is a possibility?

M5. FREE: No, sir.

MR. MEGGS: You could not?

MS. FREE: No.

The defense then questioned Ms. Free.

MR CUW NGS: Ms. Free, you're saying you can't
even vote in the guilt phase whether the person is
guilty or innocent because you know that there’'s a
possibility of the death penalty, is that correct?

M5. FREE: Yeah.

MR. CUW NGS: Ckay. Could you vote in the guilt
or innocence phase if you knew that the possibility
was |ife in prison wthout parole?

M5. FREE: Uh- huh.

MR CUMNGS: So in the situation that we're in
today, there’s two choices. Are you aware that

what ever your choice 1is, it goes as a group
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recommendation to the Judge?

M5. FREE: Uh- huh.

MR CUMMNGS: Six to six or, whichever way it
| ooks like, it’s just a recommendati on.

M5. FREE: Yeah. Un-huh.

MR. CUMM NGS: Could you sit in a panel and discuss
with your fellow jurors your feelings why the death
penalty wasn’'t appropriate in that case?

M5. FREE: Yes.

MR CUW NGS: You could certainly try to inpose
your opinion on others.

M5. FREE: | would try.

MR CUM NGS: And you' d listen to them wouldn’'t
you?

M5. FREE: Yes.

MR CUMW NGS: So assunming you have all this
di scussion, an open discussion about the possibility
of one sentence or the other, are you going to tell us
today that you still couldn’'t participate in that

di scussion if you were on a jury?

M5. FREE: | just don't believe that | could
actually be -- take a person’s life. Even if they
were found guilty of killing sonmeone, | would just
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rather them spend the rest of their life in jail
because it’'s not going to bring the person back,
anyway.

MR. CUMM NGS: And that’s true.

M5. FREE: Yeah, so --

MR. CUMM NGS: So you woul d have your opportunity,
then, to express your opinions as to why this person
should spend the rest of his natural life in prison,
never getting out.

M5. FREE: Yeah.

MR. CUW NGS: You'd have the ability to try to
convi nce others --

M5. FREE: | would try, yeah.

MR, CUMM NGS: And you would try. But you don’t

necessarily want to be in that position, do you?

MS. FREE: Wwell, | nean, if | am it wouldn't
matter. My opinion is | just would not want to take
soneone else’'s life, just because -- | nean, | know

it’s bad that they killed sonmeone or anybody kills
anybody, but it wouldn’t bring that person back.

MR CUMM NGS: That’'s true about that. So you
could get by the guilty phase to get into this

di scussion about what’'s appropriate and you could
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express your opinion?

M5. FREE: Yes.

MR CUMM NGS: So you could sit on the jury part
where it’s guilt or innocence?

MS. FREE: | believe | could, yes.

MR, CUWM NGS: Okay. But once you get to the other
point, you're a little hesitant, but you could go in
t here and express your opinion to the jurors?

M5. FREE: Yes sir.

MR CUVWM NGS: This is the way | feel, this is why
| feel it, this is why |I think life without parole is
appropriate; you could do that, couldn’t you?

M5. FREE: Yes.

The State noved to disqualify Ms. Free.

MR. MEGGS: Judge, as a matter of law, | think M.
Kinsey’ and Ms. Free are disqualified from sitting on
this jury. They both have said, wthout regard to
what M. Cumm ngs asked them they both have said they
could not vote to inpose the death penalty and that
they would express their views, but both of them have

stated they could not -- one said she could not do it

Free.

'Ms. Kinsey was the juror questioned right before Ms.
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unless it was her daughter. well, it’s not her

daught er.

And this one said she could not do it and she
would try to talk the other ones out of doing it. So
we're trying to pick a jury that will follow the |aw
and the law is the death penalty is appropriate in
Fl ori da. And so | would ask that both of these be
excused for cause.

If they were to sit on this jury, we have two
al ready who have made up their mnd, that it doesn't
matter what we present, they're not going to vote for
the death penalty. And that’s grounds for cause under
Wtt. | guess that’s a U S. Suprene Court case.”

The defense countered that M. Free unequivocally stated
that she would follow the |aw Ms. Free was clear that if she
had a choice of to vote for life inprisonnment, she would not
have any problem participating as a juror.

Over the defense’s objection, the trial judge excused M.
Fr ee.

THE COURT: | don’t think either of these jurors
indicated they could be fair and inpartial in all the
phases in this case, and |I'm going to have to grant

the State’s notion as to Ms. Kinsey and Ms. Free.
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MR CUMNGS: So is that the Court’s standard,
that we need to ask whether they can be fair and
inpartial in each phase?

THE COURT: Well, both of these jurors indicated
and said that under no circunstances would they vote
in favor of the death penalty. | don’t think there
was any equivocati ons.

There was, | grant vyou, perhaps a little nore
maybe with -- well, |’m not sure. | think perhaps
nmore with Ms. Kinney than there was with Ms. Free, for
that matter.

| think under Wttt both of them are properly
excused, if the State requests a challenge for cause

The United States Suprene Court held in Wtherspoon that

venire nenbers who have general objections to the death penalty
could not be excluded from jury service since it would |eave a
jury conposed prinmarily of people “uncommonly willing to condemn
a man to die.” 391 U S. at 521. The Court concl uded that

a sentence of death cannot be carried out if
the jury that inposed or recomended it was
chosen by excluding venirenmen for cause
sinply because t hey voi ced gener al
objections to the death penalty or expressed
conscientious or religious scruples against
its infliction.
Id. at 522.

The Court later held in Wtt that the proper standard for
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determ ni ng when a prospective juror could be excluded for cause
because of his or her views on capital punishnment was whether
the juror’'s views would “prevent or substantially inpair the
performance of his duties as a juror in accordance with his
instructions and his oath.” 469 U. S. at 424 (quoting Adans V.
Texas, 448 U.S. 38, 45 (1980)).

Anal yzing the voir dire examnation of Ms. Free, there is
no indication, after she fully understood her choices, that her

views on the death penalty would interfere with what she would

take an oath to do -- fairly try the issues between the parties.
There were two issues -- first whether the State could prove the
defendants guilt beyond a reasonable doubt, including the crine
of first-degree nurder. If this came to pass, the juror would

be called upon to then nake a determnation as to a life or

death reconmendati on. But the law is clear -- a juror can
always recommend Ilife based on that juror’'s view of the
evi dence. That is all M. Free indicated she would do; she
stated nore than once that she believed she could fulfill her
duties as a juror. See Sanchez-Velasco v. State, 570 So. 2d

908, 915-916 (Fl a. 1990) (veni repersons who i ndi cat ed
unequi vocally that they could not put aside convictions and
follow the law properly excluded, “no  venireperson was

elimnated who indicated in any way that he or she could follow
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the law. ")

Participation as a juror in a death penalty case engenders
feelings and enotions that are not present in other crimnal
cases. There is no question that for many jurors it is their
first opportunity to confront their feelings about the death
penalty in a concrete forum (not just discussing it as another
news iten). Most human bei ngs woul d have sone anbi val ence about
recomendi ng a sentence of death in a vacuum that is before the
juror has heard the facts of the case. Society would expect a
juror to take the responsibility for serving in a death case
very seriously.

While “determ nations of jurors bias cannot be reduced to
guesti on- and- answer sessions which obtain results in the manner

of a catechism” Wainwight v. Wtt, 469 U S. 412, 424, the rest

of the voir dire examnation gives no hint that M. Free would
be so close-mnded as to be unable to function as a juror. On
the contrary, she testified she would be open mnded; that she
had no dom nant opinion as to the outcone of the case.

Ms. Free's voir dire responses stand in stark contrast to
the responses of venirepersons that the Court found were

properly stricken for cause in Randolph v. State, 562 So. 2d 331

(Fla. 1990), and Lanbrix v. State, 494 So. 2d 1143 (Fla. 1986).

I n Randol ph, the challenged venireperson had “vacillated badly”
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on the question of whether she could inpose the death penalty
under any circunstance. The Court correctly concluded that
“given juror Hanpton’s equivocal answers, we cannot say that the
record evinces juror Hanpton’s clear ability to set aside her
own beliefs ‘in deference to the rule of law” 526 So. 2d at

336-337 (quoting Buchanan v. Kentucky, 483 U S. 402 (1987)).

Likewise, in Lanbrix, the challenged venireperson “reportedly
wavered when questioned about her ability to vote in favor of
the death.” 494 So. 2d at 1146. In determning that the
veni reperson’ s opposi tion to capi tal puni shirent woul d
“substantially inpair her ability to act as an inpartial juror,”
id., the Court particularly noted that “[t]he fact that Ms.
HIll told the trial judge that she could not vote for the death
penal ty under any circunstances is controlling.” 1d.

The synthesis of the Court’s rulings in Sanchez-Vel asco,

Randol ph and Lanbrix yields the following rule for determ ning

whether or not a venire nenber is Wtherspoon/Wtt excludable:

if venire nmenbers respond in any way that they can follow the
law and are not close-minded with respect to their ability to
i npose the death sentence under particular situations, they
cannot be subject to exclusion for cause; if, however, venire
menbers equivocate and |eave the inpression that they cannot

i npose the death penalty under any circunstances, then they are
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excl udabl e for cause. This rule conports with and serves to
protect both the defendant’s sixth anendment right to have a

jury that is not just conprised of people “who are uncomonly

wlling to conderm a man to die,” Wtherspoon, 391 U S at 521,
and “the State's legitimte interest” in renoving potential
jurors who would *“frustrate J[it] . . . in admnistering
constitutional capital sentencing schenes by not followng their
oaths.” Wtt, 469 U.S. at 430.

V. THE TRI AL COURT ERRED I N DENYI NG THE DEFENSE MOTI ON TO
REQUI RE UNANI MOUS VERDI CT.

In Apprendi v. New Jersey, 120 S. C. 2348 (2000), the

Suprene Court held, “any fact that increases the penalty for a
crime beyond the prescribed statutory maxi num nmust be submtted
to a jury, and proved beyond a reasonable doubt.” |d. at 2362-
63. Under Rule 3.440, Fla. R C. P. a jury verdict on a
crimnal charge nust be unaninous. Since jury unanimty has
| ong been the practice in Florida, “It is therefore settled that
‘“Ii]n this state, the verdict of the jury nust be unani nous’ and
that any interference with this right denies the defendant a

fair trial.” Flanning v. State, 597 So. 2d 864, 867 (Fla. 3d

DCA 1992), quoting Jones v. State, 92 So. 2d 261 (Fla. 1956).

However, in capital cases, this Court has approved allow ng the
jury to recommend a death sentence based upon a sinple mgjority

vot e. See, e.q., Thonpson v. State, 648 So. 2d 692, 698 (Fla.
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1994). The Court has also not required jury unanimty as to the

exi stence of specific aggravating factors. Jones v. State, 569
So. 2d 1234, 1238 (Fla. 1990).

In light of Apprendi, the Court should reexamne the
majority vote practice in jury capital sentencing and require
jury unanimty, including but not limted to the existence of
any aggravating factors and as to the recommended sentence.
Apprendi requires “any fact that increases the penalty for a
crime beyond the prescribed statutory nmaxi num nust be submtted
to a jury.” This nmeans that facts which increase the penalty
beyond the statutory maximum are treated as elenents of the
crime.

An exam nation of the particulars of the Florida capital
sentencing process shows that a death sentence is “beyond the
prescri bed statutory maximuni and therefore “nust be submtted
to a jury.” Under Section 782.04(1)(a), Fla. Stat. (1999), a
first-degree nurder conviction is punishable as provided in
Section 775.082, Fla. Stat. This section provides:

A person who has been convicted of a capital felony

shal |l be punished by death if the proceeding held to

determ ne sentence according to the procedure set
forth in 8 921.141 results in findings by the court

that such person shall be punished by death, otherw se

such person shall be punished by life inprisonnent and

shall be ineligible for parole.

Sec. 775.082, Fla. Stat. (1999).
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A Florida capital defendant is not eligible for the death
sentence upon conviction for first-degree nurder; wthout nore,
the court would only be able to inpose life. 8§ 775.082, Fla
Stat. This is so because the Florida capital sentencing statute
requires the state to prove at |east one aggravating factor
beyond a reasonable doubt before the defendant is eligible for
a death sentence. § 921.141(2)(a), (3)(a), Fla. Stat. (1999)
Thus, under Florida law, the death sentence is not within the
“statutory maxinmuni but is only available after additional
findi ngs are made.

Florida law has long respected the jury’'s role in the
finding of a fact that increases the maxinmm penalty of a
particular crine. For instance, a jury deciding a robbery case
is told that

The puni shnent provided by law for the crine of
robbery is greater if “in the course of commtting the
robbery” the defendant carried sonme kind of weapon.

An act is “in the course of commtting the robbery” if

it occurs in an attenpt to conmt robbery or in flight

after the attenpt or conm ssion. Therefore, if you

find the defendant guilty of robbery, you nmust then

consi der whether the State has further proved those

aggravating circunstances and reflect this in your

verdi ct.

Fla. Standard Jury Instructions (1998 Edition), pg. 220. The
jury is then provided with choices about the kind of weapon and
told that no greater sentence can be inposed unless the jury

unani nously finds the defendant carried sonme particul ar weapon
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See also the crinmes of burglary, pg. 196-197; trespass, pg. 204,

theft, because the value of the loss affects the penalty, pg.
211; drugs, pg. 305, 308, 311, 317.

Under Apprendi’s reasoning, aggravating factors in the
Florida schene are elenents of the charge and should be decided
by a wunaninous jury. As Apprendi explained, the inportant
consideration is the effect of the factor rather than whether
the legislature placed the factor in the definition of the crinme
or within sentencing provisions. Apprendi, 120 S. C. at 2364-
66. “[T]he relevant inquiry is one not of form but of effect--
does the required finding expose the defendant to a greater
puni shnent than that authorized by the jury's guilty verdict?”
Id. at 2365. Thus, even if a death sentence appears to be
within the statutory maxinmum allowed under Florida |aw, under
Apprendi’'s reasoning, the legislature s placenent of aggravating
factors in a sentencing provision exceeds the state’s “authority
to define away facts necessary to constitute a crimna
of fense.” Id. at 2360. Apprendi’s discussion of prior cases
indicates this decision can be nade only upon consideration of
the particulars of the state law involved and the effect of the

factor at issue. See, e.qg., 120 S. . at 2360-61 & n.13

(distinguishing MdMllan v. Pennsylvania, 477 US. 79 (1986));

Id. at 2366 (distinguishing Al nendarez-Torres v. United States,
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523 U.S. 224 (1998)).

Apprendi overruled WAlton v. Arizona, 497 U S. 639 (1990),
and related cases. See 120 S. . at 2380 (Thomas, J.,
concurring) (question whether Walton has been overruled is left
open); Id. at 2387-88 (O Connor, J., dissenting) (mjority
deci sion inconsistent with Walton). Even if Walton and cases
related to it have not been overruled, Apprendi’s reasoning
establishes that Walton does not apply to the particulars of
Florida s capital sentencing schene. 120 S. C. at 2364-66

The defendants’ right to jury unanimty was viol ated by not

requiring jury unanimty in the penalty phase vote. Deprivation

of this right violates due process. H cks v. lahoma, 447 U. S
343 (1980). This Court should order a jury resentencing.

V. THE TRI AL COURT ERRED BY ADM TTI NG GRUESOME PHOTOGRAPHS OF
THE BODI ES AT THE CRI ME SCENE AND THE AUTOPSY.

The defendants objected to the adm ssion a photograph of the
bodies at the crine scene. R13-1554, State's Exhibit 1C The
objection was that the pictures would only inflame the jury. The
def endants argued that two other photographs, State Exhibits 1T
and 1U, sufficiently showed the crine scene and the outline of
where the bodies had lain on the bed. R13-1545. The defendants
al so objected to the adm ssion of the autopsy photographs of the
bodi es, R13-1584, State's Exhibits 39A through 39E, and asked
for voir dire of the nmedical examner to determne if the
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phot ogr aphs were necessary to illustrate his testinony as to the
cause of death. R13-1584. The Court did not allow the voir
dire. R13-1584. In fact, the nedical exam ner did not use the
aut opsy photographs to show the cause of death. R13-1589, 1591

The objection was renewed and denied. R13-1592. The defendants

al so objected to the method of publication to the jury. R13-
1590- 93. The State wused the DOAR system to enlarge the
phot ographs to the size of a large television screen. That

obj ection was al so overruled. R13-1593.

A. The probative value of the gruesone pictures of the

charred bodies at the scene of the nurder and arson was

substantially outweighed by the danger of unfair prejudice and

needl ess presentation of cunul ati ve evi dence.

The threshold test for the admssibility of photographs
under established Florida case law is relevancy rather than

necessity. Pope v. State, 679 So.2d 710, 713 (Fla. 1996). In

Pope, the crime scene photographs were relevant to show how the

murder was conmmtted. The photographs also helped the crinme
scene technician explain the condition of the crine scene. | d.
In this case the nurder was commtted with firearns. The

phot ographs showed that the bodies were burned, which was not
the cause of death. The crime of arson was depicted in

sevent een ot her photographs which showed that the trailer itself
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was burned. St ate' s Exhi bits
1AB,DEFGHI,J,K,NOP QRT, U The fact of the arson

itself was not in dispute. See AOd Chief v. United States, 519

UsS 172 (1997). Furthernore, two of those photos, State's
Exhibit 1T and 1U, showed the sanme area as State's Exhibit 1C
w t hout the bodies. R13- 1545. The enlarged photo was also
described in graphic detail to the jury by the crime scene
t echni ci an.

Ruiz v. State, 743 So.2d 1, 8 (Fla. 1999), is on point

There the prosecution published a two-by-three foot blow up of
the victims upper body, revealing "the bloody and disfigured
head and wupper torso." This Court found that the enlarged
phot ograph was irrelevant because the standard-size photograph
had al ready been shown to the jury. This Court found that the
only purpose of the photo was "sinply to inflame the jury." Id.
at 8. The Court held that the adm ssion of the photo was error
and the conviction was reversed. 1d.

The defendants did not dispute that an arson occurred.

Under Od Chief v. United States, 519 U. S. 172 (1997), when a

def endant stipulates to a fact, thereby elimnating any dispute
over the fact, the court nust undergo the balancing test in
Florida Rule of Evidence 403. If the probative value of the

evidence is substantially outweighed by the danger of wunfair
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prejudice or the needless presentation of cunulative evidence,
then the evidence should not be admtted. Unfair prejudice
"means an undue tendency to suggest decision on an inproper
basis, commonly, though not necessarily, on an enotional one."

Od Chief, 519 U S at 180. The rationale of dAd Chief was

adopted by this Court in Brown v. State, 719 So.2d 882 (Fla.
1998) . Even though O d Chief and Brown are felon-in-possession
cases, the rationale of the cases applies in any analysis of
relevancy and materiality wunder Florida Rules of Evidence
890. 401 and §90. 403.

The only reason for the admssion of the photo was to
inflame the jury. The prosecutor, before publishing the
enl arged photograph, delicately warned the jury to expect a
gruesone phot ograph. ("For the jury's benefit, it [State's
Exhibit 1C] depicts the bodies.” R13-1563.) The photograph was
irrelevant and overly prejudicial and should not have been
published to the jury. This Court should follow the precedent
in Ruiz and reverse the convictions.

B. The qgruesone pictures of the bodies at the autopsy were

not used by the nedical examner to illustrate his opinion of

the cause of death and were therefore irrel evant.

In Alneida v. State, 748 So.2d 922, 929 (Fla. 1999), this

Court applied the test in Pope and found that the adm ssion of
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one autopsy photograph was error. The phot ograph showed the
gutted body cavity. This Court cautioned that the Pope test "by
no nmeans constitute[d] a carte blanche for the adm ssion of
gruesone photos." Id. Noting that the concept of relevance
involves materiality and probative value, the Court restated the
evidence rule of relevance: "To be relevant, a photo of a
deceased victim nust be probative of an issue that is in
di spute.” 1d. Because the nedical exam ner used the photos to
show a fact that was not in dispute, the trajectory and the
nature of the injuries, the Court found that photographs were
not relevant. Further, this Court found that "[a]dm ssion of
the inflamatory photo thus was gratuitous." |[|d.

In this case, the nedical examner did not wuse the
phot ographs to denonstrate any facts, disputed or otherw se.
H s testinony about the cause of death did not rely at all on
t he phot ogr aphs. R13-1584. The detail ed account of the damage
to the bodies caused by the fire did nothing nore than inflane
the jury's passions. Because the photographs were not rel evant,
that is, not probative of any fact in issue, the adm ssion was
error.

Nor was the error harnm ess. The repulsive inage of
intestines comng out of the body cavity, blown up to a larger

than life size, wuld have lingered wth the jury as it
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contenpl ated the verdict. The deaths of these victinms were not
caused by the fire. And yet the jury saw the charred renains,
with the extremties burned off, the faces nutilated, none of
which was relevant. Gven the highly inflammatory nature of the
phot ographs, it is inpossible to say that the adm ssion did not

contribute to the verdict. State v. Di@ilio, 491 So.2d 1129

(Fla. 1996). Thus, the convictions should be reversed.
VI. THE DETAILS OF THE COLLATERAL CRIMES |IN VOLUSIA COUNTY
BECAME A FEATURE OF THE TRIAL CAUSING PREJUDI CE THAT
SUBSTANTI ALLY OUTWEI GHED THE PROBATIVE VALUE OF THE
EVI DENCE

The day of the nurder, the defendants had nmade their way to
Dayt ona Beach. A substantial nunmber of the State's w tnesses
and exhibits pertained to the pursuit and capture of the
defendants in Volusia County. The State presented gripping
testi nony about how the defendants were identified and pursued
by police. The police wtnesses described the defendants’
dangerous driving in their attenpt to elude the police. Looney
was heard by one of the officers crudely cursing the officers in
defiance of the lawful order to stop. Looney and Hertz tried to
run over the officers and did in fact run down the pursuing
police officers. The police fired at both defendants. Looney
and Denpsey ran on foot through a neighborhood and were

capt ur ed. Hertz was wounded and escaped in a long cab ride to

a relative's house in St. John’s County. He made statenents
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about not being taken alive after his arrest.

The testinony in the guilt phase of this trial was presented
over three days. In the first day, essentially all of the
evi dence was presented about the crinmes in Wakulla County. The
third day of trial was Jimmy Wayne Denpsey. The State spent the
entire second day of trial detailing these collateral crines
None of the evidence about the events that occurred in Daytona
Beach was relevant to the issue the jury was to decide, whether
Hertz and Looney commtted the crinmes with which they were
char ged.

In Steverson v. State, 695 So.2d 687 (Fla. 1997), the

defendant was tried for the first-degree nurder, arnmed burglary
with assault, and armed robbery for the taking of a television
and VCR fromthe victinms trailer. Four days after the nurder

a detective and his partner received a tip on the defendant's
| ocati on. As the officers approached defendant in his car, an
exchange of gunfire occurred. The defendant and the detective
were injured. At the murder trial, "every enotional aspect" of
the shooting was admtted into evidence. Id. at 690. The
detective testified, as did his partner, giving a "bl ow by-bl ow
account of all the details. Id. O her police who responded to
the scene, and paranedics, also testified. 1d. Photographs of

the detective's injuries were introduced. |d.
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This Court reversed the conviction, holding that the
def endant was "unfairly prejudiced by the trial court's error in
allowng the State to present excessive evidence of a collatera
crime involving the shooting of a police officer such that the

other crine becane the feature of the trial." St everson V.

State, 695 So.2d at 687. The Court concluded that photographs

of the officer's injuries alone were "so unnecessary and

inflammatory that they could have unfairly prejudiced the jury”

agai nst the defendant. 1d. at 690. And while the Court all owed
t hat "sone reference” to the shooting would have been
per m ssi bl e, there was "absolutely no justification for
admtting the extensive evidence received here." |d.

Likewise, in the case at bar, there is absolutely no

justification for the extensive evidence of the events in
Vol usia and St. Johns Counti es. The defendants were portrayed
as violent desperadoes, intent on avoiding capture, willing to
kill police officers who were acting in the course of their
official duties. VWiile "sonme evidence" of the arrest and the
incrimnating evidence discovered in the two vehicles was
certainly relevant and adm ssible, the error lay in allow ng the
collateral crinmes to becone a feature of the nurder trial. See,

Randol ph v. State, 463 So.2d 186, 189 (Fla. 1984), cert. denied

473 U.S. 907 (1985).

79



Nor can evidence of the attenpted mnurder of the police
officers be considered harmess beyond a reasonable doubt.

Steverson v. State, 695 So.2d at 690. The inproper adm ssion of

collateral crines evidence is presunmed harnful "because the jury
m ght consider the bad character thus denonstrated as evidence

of guilt of the crinme charged.™ Gore v. State, 719 So.2d 1197

(Fla. 1998); see also, Pope v. State, 679 So.2d 710, 714 (Fl a.

1996) and Czubak v. State, 570 So.2d 925 (Fla. 1990).

Therefore, the convictions should be reversed.

VII. THE TRIAL COURT ERRED BY REFUSING TO GRANT A M STRI AL
AFTER A STATE'S W TNESS TESTI FI ED ABOUT HEARSAY STATEMENTS
BY THE NON- TESTI FYI NG CO- DEFENDANT WHI CH | NCRI M NATED LOONEY.

The State presented the testinony of Robert Hathcock, an
i nmat e. | nmat e Hat hcock had been sentenced to serve seventy-

five years in prison, but only served twelve, a fact that was

elicited on direct for sone unknown reason. He received that
sentence for killing his own father, another fact elicited on
direct for no relevant purpose. Wen he was released, he

commtted yet another crinme and was serving a 22-nonth sentence
when he made the acquaintance of M. Hertz when they shared a
cell at the Leon County Jail. Everything he | earned about M.
Hertz's crime, he learned from M. Hertz. He then proceeded to
tell the jury that M. Hertz had told him that "he and two of

his co-defendants had been involved in two nurders in
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Crawfordville and that they had killed . . . ." R15- 1850.

Counsel for M. Looney objected and noved for a mstrial. | d

The procedural posture of the case was that the trials of
all three defendants had been severed. When Denpsey becane a
witness for the State, the State noved to consolidate the trials
of Hertz and Looney. R15-1876. The State agreed not to use any
statenments made by either Hertz or Looney. R15-1876. The State
conceded that the testinobny was a m stake. R15-1854. The State
argued that the m stake was harnl ess because the anticipated
testinony of Denpsey would provide direct evidence of M.
Looney's involvenent. R15-1854-55. The trial court ruled that

the testinony did not warrant a mstrial, using a harmnless error

anal ysi s. The court then instructed the jury to disregard
| nmat e Hat hcock' s testinony. R16- 1892. This decision was
error.

In United States v. Bruton, 391 U S. 123 (1968), the Suprene

Court of the United States held that the admssion of a
statement from a co-defendant who did not testify at trial
violated the Sixth Amendnent right of confrontation. In Lee V.
I[Ilinois, 476 U.S. 530 (1985), the Court decided that a Bruton
error could not be avoided by an instruction to the jury that

the statenent shoul d be disregarded.
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Prior to the testinony of Inmate Hathcock, there was no
direct evidence against either Hertz or Looney, as the State
conceded. The testinony of Hathcock, then, provided direct
evi dence against M. Hertz, which would have been allowed if M.
Hertz had gone to trial by hinmself. The prejudice to M. Looney
is that the testinony of Hathcock corroborates the testinony of
Denpsey, who supplied the only direct evidence against M.
Looney. Because the testinmony was elicited in spite of an
agreenent by the State not to wuse the statenents of the
defendants, this Court should reverse the decision by the tria
court. A mstrial should have been granted.

VIIl.THE STATUTE AUTHORI ZI NG THE ADM SSI ON OF VI CTI M | MPACT BIINE
| S AN UNCONSTI TUTI ONAL USURPATION OF THE COURT'S RUL EMAKI NG
AUTHORI TY UNDER ARTI CLE V, 82, OF THE FLORI DA GONSTI TUTI ON MAKI NG THE
ADM SSI ON OF SUCH TESTI MONY UNCONSTI TUTI ONAL AND REVERSI BLE ERROR

In Section 921.141(7), Fla. Stat. (1996), the Floridal egi sl ature
all owed the adm ssion of a certain kind of evidence in the penalty
phase of death penalty trials. This statuteis aprocedural rul e which

has not been adopted by this Court and therefore the statute is

unconstitutional. Allen v. Butterwrth, 756 So.2d 52 (Fla. 2000).

Rul es of evidence are both procedural and substantive. 1nre

Florida Evidence Code, 675 So.2d 584 (Fla. 1996). This Court has

adopt ed those rul es of evidence enacted by the |l egislature that are

recommended by the Florida Bar. See, e.g., I n Re Anendnent of Fl ori da

Evi dence Code, 638 So.2d 920 (Fla. 1993); In Re Anendnent of Fl orida
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Evi dence Code, 497 So. 2d 239 (Fla. 1986); In Re Anendnent of Fl orida

Evi dence Code, 404 So.2d 743 (Fla. 1981). Section 921.141(7), Fla.

Stat., was enacted as session | aw 92-81, 81. That | aw was never
adopted by this Court.
This Court has held that Section 921.141 (7), Fla. Stat., is

procedural. Allenv. State, 662 So.2d 323 (Fla. 1995). In Allen, the

Court heldthat the applicationof the statuteto acrinethat occurred
before the enactnent of the statute did not violate the ex post facto
cl ause of the constitution because the statute was procedural and not
substantive. Under Articlell, Section 3, of the Florida Constitution,
the l egislatureis prohibitedfromexercisingthose powers belongingto

thejudiciary. See Allenv. Butterworth, 756 So.2d at 59. The Court

has constitutional authority to enact rules of procedure.

This Court held, in Wndomv. State, 656 So.2d 432 (Fla. 1995),

cert. denied, 516 U.S. 1012 (1995), that Section 921.141(7), Fla.

Stat., does not viol ate the E ghth Anendnent under the authority of the

Uni ted St at es Suprene Court deci sion, Payne v. Tennessee, 501 U. S. 808

(1991). The Court has never consi dered, however, whet her the statute
vi ol at es t he separati on of powers doctrine under Floridalaw. Review
of victiminpact evidence by this Court has been confi ned to deci di ng
whet her evi dence adduced is relevant to "denonstrate the victims
uni queness as an i ndi vi dual human bei ng and the resultant | oss tothe

community's menbers by thevictinmis death.” See, e.q. Bonifay v. State,

83



680 So.2d 413 (Fla. 1996).
Articlel, Section 16(b) of the Fl orida Constitution provides that

victinms or their awmful representatives areentitledtotheright "to
be heard when rel evant, at all crucial stages of crim nal proceedi ngs,
to the extent that these rights do not interfere with the
constitutional rights of the accused.™ This Court has already

determ ned that victiminpact evidence does not interfere wth one

constitutional right of the defendant. Wndomv. State, 656 So. 2d at

438. The Court did not anal yze whether the statute viol ates ot her
constitutional provisions, the Court didnot anal yze t he rel evance of
t he evi dence, nor didthe Court consider by whomthe victins or their
representatives are entitled to be heard. The breadth of the
constructioninWndom if it is not to be considered as dictum woul d
allowvictins or their representatives to be heard by the jury in all
crimnal cases if the legislature were to so choose to pass such a
statute. Froman evidentiary point of view, the question is whether
victiminpact evidence is relevant, that is, what material fact does
t he evidence tend to prove or disprove. 890.401, Fla. Rule of Evid.
Thi s procedural question has never been anal yzed by t he gover nnent al
branch with the constitutional duty to do so: this Court. Until such
time as the Court has perforned its duty, this statute should not be
appl i ed.

Vi cti mi npact testinony is unquestionably powerful. But the only
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thing the evidence acconplishes is inducing the jury to act on
enotionally whenit is consideringwhether toinposethe death penalty.
I nthis case, even def endant Looney was reduced to tears by the readi ng
of the victiminpact statenents. Only battle-scarred judges and
| awyers i n deat h penal ty cases m ght have the ability to be unaffected
enotionally when the famly of a victimrecounts the | oss.
Perhaps a nore appropriate use of such evidence would be a
presentationtothetrial judgeinthe sentencingitself, rather than
t he penal ty phase beforethe jury. Then the concern of Justi ce Kogan,
that "one or the other side in a crimnal case [could] prey on the
prej udi ces sone jurors nmay harbor about particul ar cl asses or victins,"

woul d be elimnated. Wndomyv. State, 656 So.2d at 440.Because this

error is constitutional, it is per se reversible.

| X. THE EVI DENCE WAS | NSUFFI CI ENT AS A MATTER OF LAW TO SUSTAI N
THE CONVI CT1 ONS.

The prosecuti on has t he burden to prove every el enent of the crine
beyond a reasonabl e doubt. |f the record does not contai n substanti al
conpetent evidence to support the verdict, the conviction nust be

vacated. Terry v. State, 668 So.2d 954, 964 (Fla. 1996). This Court

must i ndependent|y assess the sufficiency of the evidence. Fla. Rule
App. Proc. 9.140(f).

The only direct evidence of the participation by Looney and Hert z
in the crinmes charged was the testinony of Jimy Wyne Denpsey.
Wt hout Denpsey's testinony, the case against Hertz and Looney is
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entirely circunstantial. A case that depends entirely on
circunstantial evidence, of course, is reviewed under a different

standard. Mller v. State, 2000 W. 1227744, 2 (Fl a. 2000). Denpsey's

testinony renoves this case from the standard of review for
circunstantial cases. Wthout Denpsey's testinony, the State coul d not
have overcone the requirenent that the evidence, taken in the |ight
nost favorable to the State, be inconsistent with any reasonabl e

hypot hesi s of innocence. State v. Law, 559 So.2d 187 (Fla. 1989).

The St ate' s burden of proof can be net by the i ntroduction of the
testinony of a single w tness, even when that witnesses testinony is
uncorroborated and contradi cted by other State witnesses. |1.R V.

State, 385 So.2d 686 (Fla. 3d DCA 1980). But when that witness i s an

acconpl i ce, and when t he acconplice' s testinony i s uncorroborated, then
t here can no substantial conpetent evidenceif that testinony is "at
odds wi t h ordi nary common sense or physically i npossi bl e under t he | ans

of nature." WIlcox v. Ford, 813 F. 2d 1140 (11th Cr. 1987) (refusing

to rewei gh the evidence).

The question of credibility of that single, uncorroborated,
contradi ctory acconplicewitnessisleft tothejury. This concept is
enbodied in the Florida Standard Jury Instructions: "You shoul d use
great cautioninrelying onthe testinony of a witness who clains to
have hel ped a defendant commt acrinme. This is particularly true

when there i s no ot her evidence tending to agree with what the wi t ness
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says about t he defendant. However, if the testinony of such aw tness
convi nces you beyond a reasonabl e doubt of a defendant's guilt or the
ot her evidence inthe case does so, then you shoul d find t he def endant
guilty.” Florida Standard Jury Instructions in Crimnal Cases,
82.04(b). This Court does not rewei gh t he evi dence on appeal , but the
Court doesreviewtheentirerecordtodetermneif areasonabl e juror

coul d be convi nced of guilt beyond a reasonabl e doubt. Tibbs v. State,

397 So.2d 1120 (Fla. 1981).

Areviewof the testinony of acconplice Ji mmy Wayne Denpsey shows
that his uncorroborated testinony is indeed at odds with ordi nary
common sense or is physically inpossible under the | aws of nature.
According to the record, Looney becane acquainted with Hertz and
Denpsey t hree days before t he nurder occurred. Looney canewith Hertz
tovisit Denpsey at Tommy Bull's house for 30 to 45 m nutes t he ni ght
before the nurders. He possessed a | arge handgun. He left around
11: 00 p.m with Hertz and Denpsey. He was not seen again until 5:24
a.m in Tallahassee. At that tinme, he was tal kati ve and manner abl e.
He possessed of one of the vehicles stol en fromSpears and Ki ng whi ch
he showed off as his own to the Wal mart clerk.

There was no evi dence fromarson scene, such as footprints or
fingerprints, to show Looney and Hertz had been there; there was no
forensi c evidence, such as fingerprints, fromthe stolenitens foundin

Hertz's trailer show ng that Looney ever possessed those itens. No
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projectile fromthe | arge handgun i n Looney' s possessi on was found at
t he murder scene. O the clothingitens foundinthe Mustang, none were
identifiedas belongingto Looney. Looney didattenpt tofleefromthe
police, but flight alone is "no nore consistent with guilt than

i nnocence." Merritt v. State, 523 So.2d 573 (Fl a. 1988); Fenelon v.

State, 594 So.2d 292 (Fla. 1992). Evi dence of flight may

circunstantial evidence of guilt, but only if a nexus between the
flight and the crine is established. 1d.

None of the details of the events at the nurder scene supplied by
Denpsey are corroborated. Denpsey clains that Looney possessed a
rifle; he does not say how, when or where Looney acquiredthisrifle.
Althougharifleisrecovered fromthe backseat of t he Mist ang, Denpsey
never identifies that firearmas being the one that he cl ai mred Looney
carried and used. There is no testinony as to the registration or
owner shi p of any of the firearns, except the two that bel ongedto Keith
Spears. Denpsey provi des noinsight to what may have occurred bet ween
11: 00 a.m whenthetrioleft Bull's house, and 2: 00 a. m, when Hertz
knocks on Ms. Ventry's door. Denpsey says he i s the one who knows how
to hot-wire acar, and t hen he says he does not knowhowto hot-wire a
car. Heinplies that hewas trying to create a di versi on by knocki ng
on the door at the Spears/King residence, so that the cars could be
stol en, but he never explains howthat event was supposed to occur

since he was the one he knew how to hot wire cars.
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Denpsey sai d t hat he shot Keith Spears twiceinthe head at cl ose
range, that he sawthe body react to the second bullet. The nedi cal
exam ner said that Keith Spears was shot only once in the head.
Denpsey said that only gasoline was used to start the fire and that
Hertz poured the gasolineonly inthelivingroom The fire marshals
saidthat thefire hadthree origins andthat three different kinds of
accel erants were used: gasoline, nediumpetroleumdistillate, and
turpentine. These substances were found on the clothing of the
victins, indirect contradictionto Denpsey's testinony that accel erant
was only poured in the living room The clothes fromthe Mistang
identified as Denpsey's all contained traces of flanmable |iquids.

In State v. Moore, 485 So. 2d 1279, 1281 (Fla. 1986), this Court

hel d that a prior i nconsi stent statenment whichis the only substantive
evi dence of guilt is not sufficient tosustainaconviction. The Court
enphasi zed that it was not establi shing a procedure whereby appel | ate
courts rewei gh t he evi dence and substitute their judgnents for those of
thejury." 1d. at 1282. The Court was concerned wi th sufficiency of the
evidence "whichis alegitinmte concern of appellate courts.” 1d. The
Court found that the "ri sk of convicting aninnocent accusedis sinply
t oo great when the convictionis basedentirely on prior i nconsistent

statenments.” [d. at 1281. This sane rul e was applied in Anderson v.

State, 655 So.2d 1118 (Fla. 1995) and State v. Green, 667 So. 2d 756,

760 (Fla. 1995). In all of these cases, the incrimnating testinony
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cones froma w tness who i s i nconpetent or sounreliablethat the Court
found it necessary to exercise its power to prevent a m scarri age of
justice. Jimy Wayne Denpsey is nonorereliablethanthe witnessesin

G een or Anderson or Mbore. The Court shoul d consider his testinonyin

this case in the sane |light and reverse the convictions.

CONCLUSI ON

For the reasons argued in his initial brief, M. Looney
requests this Court to (1) reverse his convictions and
sentences; (2) reverse his sentence of death and remand wth
instructions to inpose a life sentence without the possibility
of parole; or (3) reverse his death sentence and remand wth
instructions to convene a new penalty phase jury.

Respectful ly submtted,

Bar bara Sanders
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