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STATEMENT OF THE CASE AND FACTS

Twenty-two year old Erica Foster, then in custody on pendi ng
crimnal charges, testified that she, April Holnmes, and the
victim Angel Johnson, were stopped in April’s car on the side
of a street when a car driven by Sammy Hogan and containing the
def endant, Wdell Evans, and Lino Odenat pulled in behind them
(R 984, 985, 988, 989). Evans told Angel “to get out of the
car.” (R 989). She did, and the two of them conversed. (R 989).
Afterwards, Angel asked Erica “to ride to Cocoa with them” (R
989). FErica agreed, and she entered the car driven by Samy;
Evans was in the front passenger seat, Lino was behind him
Erica was in the mddle, rear seat, and Angel was beside her
behind the driver. (R 991). Upon entering the car, Erica
noticed that Lino “had a gun on his lap,” but because “he’s
known to have guns on him all the time,” she “didn't really
t hi nk nothing then.”! (R 993).

They drove for awhile and decided to stop for gas and
snacks. (R 992, 994). Sammy started to pull into a 7-El even
but Evans “didn’t want to stop,” comenting there “was a

detective car or police car” at the store. (R 992). Evans added

1

She described the gun as being black, simlar to those carried
by police, with a sliding top. (R 993-94).



that the store was “the police’s second hone,” and instructed
Sammy to “[k]jeep going.” (R 992). Eventually, the car was
stopped at an acceptable store, and Evans told Angel to go
inside for snacks. (R 994). While she was inside the store
Evans and Lino were standing outside the car wwth Erica and

we was talking about the nmeaning of |ove and

stuff. And he was saying to nme | don’t know the

meani ng of love and what would | do if there was

a gun to ny head and | said, | don’t know, |I would

probably be scared if | had a gun to ny head.
(R 995). Wien Angel returned, “everybody got back in the car.”
(R 995).

Angel was Evans’ brother’s long-tinme girlfriend. (R 986-87).
Soneone had “told Angel’s boyfriend that she was cheating on
him” (R 996). Evans said: “You're not going to cheat on ny
brother like ny girlfriend cheated on ne.” (R 996). Angel asked
Ericato “tell Wdell that | love OJ.;” Erica did. (R 996).

At that point, Angel “put a smle on her face and he pulled
out the gun.” (R 996). The barrel of the gun was pointed
“[e] xactly towards her [Angel].” (R 998). “Angel put up her
hands” and said: “Al right, Wdell, Al right.” (R 997). She
al so said: “Stop, Wdell, Stop.” (R 998). Wen “she put a grin

on her face . . . he shot the gun.”2 (R 998). Angel fell into

2

On cross, Erica indicated that Evans said sonething like “’You
think this is funny.”” (R 1029-30). She also made it clear that

2



Erica’s lap. (R 998).

Angel was “gasping for breath,” and she said: “Wdell, You
shot nme for real, You shot ne for real.” (R 999, 1016). Li no
began “to roll the w ndow down and Wdell said, Don’t roll the
wi ndow down.” (R 999).

At that point, “there was a disturbance in the courtroom
audi ence.” (R 999). The victims father was identified as the
one causing the disturbance. (R 1000). Defense counsel told the
court “[wle need to renove that person from the rest of this
trial.” (R 1000). The judge spoke with M. Johnson and gave him
the choice to sit quietly or leave. (R 1013). M. Johnson chose
to |l eave. (R 1013-14).

Thereafter, the matter of the failure of Lino Odenat to
appear to testify was taken up by the court. (R 1014-15). At
the conclusion of that issue, defense counsel noved “for a
mstrial based on the outburst” of M. Johnson. (R 1015). The
trial judge denied the notion, finding that “the episode” wth
M. Johnson did not “affect the integrity of the trial in this

case and | think the matter has been properly and expeditiously

there was no “tussling . . . over the gun. He meant to shoot
her. She did not hit his hand so the gun could go off. "
(R 1032-33).



resolved.” (R 1015).

Direct exam nation of M. Foster continued. (R 1016). She
related that “Lino was trying to give Angel sone air because she
was gasping for breath.” (R 1016-17).

The gun Evans shot Angel with was the sanme one Erica had
earlier seen in Lino's lap. (R 1017). After shooting Angel,
Evans sai d: “That bitch is dead, she’s dead.” (R 1017). Evans
then directed Samy “to take him to Eau Gallie.” (R 1018). A
little later, Evans “gave it [the gun] back to Lino and told
Lino to dispose of the gun.” (R 1018, 1020).

Sammy stopped the car where Evans directed at “the side of
the road where . . . Big Dick stays . . ..” (R 1019). There
were “a whol e bunch of other guys outside,” and Evans exited the
car and spoke “to Big Dick and 19.” (R 1019). Eri ca began
telling Sammy “to pull off, pull off.” (R 1020). “Lino put his
foot out the door and he said, Wien | get out of the car | want
you all to pull off.” (R 1020). However, Sammy refused “because
he was scared.” (R 1020).

When Evans saw Lino step from the car, he “pointed his
finger back and Lino got back in the car and he said, He know
what we doing, and he said, |I'm tired of seeing stuff |Iike
this.” (R 1020). At that point, Evans left the group, “got back

in the car and had us drive up into this parking lot,” a short



distance from “Big Dick’s house.” (R 1020, 1021). Evans was at
Big Dick’s for “about three to four, five mnutes.” (R 1034).
At the parking lot, Evans

| ooked at Sammy and he said, If you tell anybody

that | did this I'Il kill you. And then he | ooked
back at nme and he said, I'Il kill you, If | go to
jail 1"m going to get out because 1’ve done
sonething like this before and 1’ve got out
bef ore. He said, If | don't get out | have
sonebody to kill you and your famly.
(R 1021). Erica believed Evans’ threats and was afraid. (R
1022, 1023).

Thereafter, Evans renoved a tape, wiped it with a towel and
got out, saying “Lino, come on.” (R 1022). Lino exited with the
gun. (R 1022).

Then, Evans “said, You all drive her to the hospital.” (R
1022). At that point, Erica took the driver’'s seat, and Sammy
sat in the back with Angel. (R 1022). They drove to the
hospital. (R 1022).

Erica testified that she would have stayed in the vehicle
after the shooting to take Angel to the hospital. (R 1023). She
said they did not take Angel to the hospital immediately after
she was shot “[Db]ecause Wdell was not going to let us.” (R
1024) .

Angel had stopped gasping and “[t]hat’s why Lino was trying

to . . . roll the wndow down so she could get sonme air.” (R



1024). When Erica took over the driving, “Sammy said he felt
her pulse and that she was getting cold, to, you know, speed
up.” (R 1024). FErica “started driving nore fast and running red
lights and everything, trying to get her to the hospital.” (R
1024) .

At the hospital, Erica talked to sone police officers and
“l'ied and said it was a bad drug deal because | was scared from
when Wdell threatened ne . . . Wdell said he was gonna kil
me.” (R 1025). She “just said that Angel sold a white nman sone
bad stuff and that he shot her.” (R 1025). One of the officers
was O ficer Yorkey whom Erica knew, and she told Erica that she
could tell she was lying. (R 1025). At that point, Oficer
Yorkey “told nme that Angel was dead, that’s when | told her
Wdel | had shot her.” (R 1025).

Erica identified a photo of the w ndshield of the car Sammy
was driving. (R 1028). She said that Evans punched the
w ndshield and cracked it “[a]fter Sammy say, You shot that
girl, You shot that girl. Then he punched the w ndshield and he
said, Shut the fuck up.” (R 1028).

On cross, the defense brought out that Evans had been at
Erica’s house a day or so before the nmurder with the victin it
was the first time she had seen him (R 1036, 1037). Evans had

“l ooked at ne crazy,” and Erica had “asked Angel to get himto



| eave. And then that’s when they left.” (R 1038). Eri ca was
aware that Evans “had just gotten out of jail . . ..” (R 1038).
Erica asked Angel to get Evans to |eave because she was “afraid
of him” (R 1051).

Mel bourne Police O ficer Wendy Yorkey testified that on the
nmorni ng of COctober 22, 1998, she was on patrol. (R 1174, 1175).
She was sent to the hospital where she net Erica Foster out in
the hallway. (R 1176). When O ficer Yorkey spoke with Erica,
“she was extrenely upset.” (R 1177). Erica “kept on saying
that, He's going to kill nme, He’'s going to kill ne,” and “[s]he
was very hesitant” to tal k about the incident. (R 1177).

Oficer Yorkey “was trying to confort her and trying .
to cal m her down,” and she asked her about what happened, “who?”
(R 1178). FErica continued to be “real hesitant” and to say “she
was afraid to say.” (R 1178). The officer suggested that if she
was afraid to say, perhaps she would wite it down. (R 1178)
Erica “wote Wdell, WY-D . . ..” (R 1178). At this point,
def ense counsel objected “on the basis that this is hearsay.” (R
1178-79). The trial judge overruled the objection on the basis
of the excited utterance exception to the hearsay rule. (R
1179) .

After Erica wote Wdell on the paper, “the other famly

menbers caught on that it was Wdell and they said it was Wdel



Evans. They knew ri ght away who she was speaking of.” (R 1180).
The officer “didn’t speak with her anynore.” (R 1180).

O ficer Yorkey transported Sammy to the police departnent.
(R 1180). In the patrol car on the way to the police departnent,
the officer “tried to talk to him and confort him and let him
calm down a little bit, got hima cup of coffee, tried to get
himto relax and cal m down because he was pretty distraught and

upset of what had occurred.” (R 1193).

At the station, she “sat himdown and . . . tried to talk
to him calm him down, reassure him. . ..” (R 1180). Sammy
“was pretty shook up and asked ne if | could wite it down for
him” (R 1181). After she conpleted taking his statenent,

O ficer Yorkey had no other involvenent in the case. (R 1195).

Veteran Mel bourne Oficer Lt. Mrk Laderwarg spoke wth
Sammy Hogan, who he knew, at the hospital. (R 1196, 1199).
Samy “was extrenmely upset.” (R 1199). “He was shaking. He was
sweat i ng. He was talking extrenely rapidly.” (R 1199). When
Lt. Laderwarg asked what Sammy told him defense counsel
i nterposed a hearsay objection. (R 1199). The State responded
that it was an “excited utterance,” and the judge ruled that the
exception applied. (R 1200).

Sammy told the officer that “he was in the car with

at least three other people, and said the passenger of the car



had shot Angel Johnson . . . who was sitting in the backseat.”
(R 1200). He told the officer that Evans pointed the gun at him
and then at Angel. (R 1215). However, Sammy refused to tell him

“who did the shooting.”?® (R 1200). Lt. Laderwarg “tried to get

his confidence” so he would “tell nme who,” but “he said, No, I'm
scared he' Il kill me, He'll kill me.” (R 1213). Eventual | y,
however, he told the officer that *“Wdell Evans” was the

shooter. (R 1214).

Ei ghteen year old Sammy Hogan, a resident of the Departnent
of Juvenile Justice, testified that Evans is “related to ny
niece.” (R 1056-57). Angel “was ny best friend.” (R 1058).
Evans had asked him for a ride to Cocoa earlier in the day. (R
1063). Lino was with Evans when Sammy stopped to get Evans. (R
1064) .

After Sammy, Evans, Lino, Angel, and Erica left the
roadsi de, they went to get gasoline. (R 1067). Evans directed
him away from certain stations because of police presence. (R
1067). They stopped at a Mbil; Sammy punped the gas, and Ange
went inside to pay for it. (R 1067-68).

Shortly after |eaving the Mbil station, an argunent between

3

At that time, other officers had previously spoken to Samy. (R
1200) .



Angel and Evans broke out. (R 1068). Evans charged Angel had
cheated on his brother. (R 1068). Samy sai d: “No, she’s not.
So he got nmad at ne, told nme to mnd ny ow . . . goddam
busi ness, don’t tell him how to run his brother’s affairs.” (R
1068) . At this point, Evans punched Samry’s w ndshield,
cracking it. (R 1069). “[T]hen, he says sonething, so she says
sonething and then she laughed. . . . And then he turn[ed]
around saying, You think it’s funny, You think it’'s funny? And
that’s the part he shot her.”% (R 1069). As he pulled the gun
on her, Angel said: “Wdell, I'"'msorry, I'"'m sorry.” (R 1072).
Angel “did not touch the gun.” (R 1072). The gun was “[t] he kind
you pull back.” (R 1092).
After shooting Angel, “he threatened me and ny cousin that

was in the car.” (R 1071). He said:

if we tell he'll kill wus, if he don't kill wus

he’ Il get sonebody else to kill wus, he'll kill

the whole famly, he know where we stay. Then he

started threatening us in the car. He said if |

had a chance to go ahead and pull out and he said

take himto Eau Gallie, so we went to Eau Gallie.

(R 1072-73). \Wiile saying this, Evans pointed the gun “towards

me and Erica[‘s] head.” (R 1073). He and Erica prom sed

4

This was the first tinme that Sammy had seen the gun. (R 1070).
He described it as a .9 mllineter with a pull back firing
mechani sm (R 1070).

10



“Wdell, W promse we ain't gonna tell, W ain't gonna tell.”
(R 1073).

Evans ordered Sammy to take himto Eau Gallie to Big Dick’'s
house. (R 1073). He did. (R 1073). Although Sammy wanted to go
“get help for her,” he did not because Evans “had a gun to our
head and we couldn’'t at that tinme.” (R 1073). He was afraid
Evans woul d shoot him if he did not follow his instructions. (R
1074) .

Wiile Evans talked to Big Dick, the others were “trying to
figure out how we're going to get away from him” (R 1074)
Throughout this tine, Evans was “[v]ery close” to the car the
others were in. (R 1075). In fact, Evans was so close that
“[a]ll he had to do was turn around and get back in the car.” (R
1096) .

Evans had given Lino the gun, and Lino said “he was gonna
step out of the car,” and they were “to go ahead and pull off
and go to the hospital.” (R 1075-76). As Lino stepped fromthe
car, Evans imedi ately said: “Wat the fuck you doin', Get your
dunb ass back in the damm car.” (R 1076). Lino had not even
stepped away from the door at this point, and Evans cane back
and got in the car. (R 1076). Upon entering the vehicle, Evans
“asked Lino for the gun back, got the gun back.” (R 1076).

Sammy estimated that they were at Big Dick’s house “about a

11



mnute or two.” (R 1076).

Evans ordered Sammy into a housing project parking lot. (R
1076) . Upon Sammy’s conpliance, Evans “started threatening us.
He took his tape out of the tape player, He said if we tell he
gonna do this, he gonna kill us.” (R 1076). Evans said:

. [He was gonna kill us if we tell, he was
gonna get the whole famly, he know where we stay

at. And so | told him | said Wdell, You can’t
do this, You can’'t do this because this is ny

niece. So he's saying, I'mtrusting you all, |I'm
trusting you all, If you tell | swear to God I’1
kill you, 1'’m not playin'. |’ m dead- ass serious

is what he said, swore on his grandma’ s grave.
(R 1077). He told themto “[m ake up an excuse, Say sonething,
| don’t care what you say.” (R 1077). Upon exiting the car,
Evans “tried to wpe his fingerprints and stuff down from the
car . . ..” (R1077). Lino exited wth Evans. (R 1084).

As Erica drove to the hospital, she phoned soneone “and told
them that Angel had got shot.” (R 1078). Sammy was in the back
with Angel, and “[s]he was still breathing,” but “was real weak
and she say, Sammy, He shot ne, Help ne, Help ne. | said, Don’t
worry, You're gonna be okay, You'll make it, Don't worry.” (R
1078). They ran stop signs and red lights to get Angel to
Hol mes Regi onal Hospital. (R 1078).

When they were confronted by police at the hospital, he and
Erica “was scared at first so we went ahead with the story that
Erica went wth. W said it was a guy in a two-door yellow

12



Cougar that shot her at first.” (R 1079). However, Samy asked
the police “to call ny nother’s old partner down,” Mark
Laderwarg, and he “told himwhat happened.” (R 1079).

Later, Sammy found a bullet shell casing “in the back” of
his car, behind the window, after the police released it to him
(R 1079, 1080). He called the police and “gave it to them” (R
1080) .

When identifying photos of his car, Sammy nentioned “Evans’
court papers on the floor.” (R 1083). These were his
“[p]robation officer papers.” (R 1083).

On re-cross, Sammy said that the day before Angel’s nurder,
she had gone to “his nother[‘s] house” because she |earned “he
got out of jail . . ..” (R 1108). There did not seemto be any
aninosity between Angel and Evans at that time. (R 1109).

However, earlier on the day of the murder, Sammy, Evans, and
Kendra Terry “was riding,” and Evans was saying that Angel “was
cheating on his brother,” and “he gonna take care of his
brother[‘s] work for his brother, he know she was cheating on
his brother.” (R 1109). Sammy told him that Angel was *“not
cheating on your brother,” and Evans nmade sone reply that he
“couldn’t tell you exactly what Wdell said.” (R 1109).
However, Evans “started getting very upset then.” (R 1110).

Jerry Davis, also known as “Big Dick,” testified that Evans

13



canme to his home on Cctober 21, 1998 in the late evening hours.
(R 1136, 1145). Evans knocked on his screen door in which he was
standing “and said he wanted to talk to ne.” (R 1138, 1139). He
stepped out onto the porch to talk to Evans. (R 1140). Big Dick
showed the jury how far his porch was fromthe car Evans arrived
in.® (R 1140).

Evans told him “Man, | just shot the girl. And he said, Do
you got any noney you can |loan nme?” (R 1141). Big Dick offered
him forty dollars which Evans took from him then. (R 1141,
1148) .

Evans “asked ne to take himto Cocoa.” (R 1144). Big Dick
refused. (R 1144).

“After | gave himthe forty dollars he was standing there
and sone little bright skin dude got out of the car and he said,
Just get in the car. Dude got back in the car.” (R 1141). Big
D ck thought the “bright skin dude s” nane was “Nino or Lino or
sonething.” (R 1142). Lino approached Evans, “and Wdell told
him said, Ddn't | tell you not to get out of the car?” (R

1142). Lino “turned around and went back inside the car.” (R

5
On cross, Defense Counsel tried to get Big Dick to say that the

di stance was “nmaybe twenty feet,” but Big Dick indicated the
distance for the jury wusing a “table” in the courtroom (R
1149) .

14



1142). Evans “got back in the car and he left.” (R 1142).

Big Dick saw the car go a short distance and stop in the
parking lot of sone apartnents. (R 1143). He saw Evans and Lino
exit, and saw the car head back the way it had originally cone.
(R 1143). Wthin “ten or fifteen mnutes,” Big D ck |oaned his
car to “19.” (R 1143, 1144). He saw 19 go in the *“sane
direction” as Evans and Lino had when they exited Sammy’s car.
(R 1145).

The first officer to arrive at the hospital, Johnny
Rodri guez, testified that he took a statenment from Sanmy Hogan
and Erica Foster, apparently together. (R 1151, 1158). Sammy
told the officer that “the victim was shot by this white nmale
in . . . a creamcolored vehicle . . ..” (R 1158). “They gave
very little description of what happened. . . . | was getting
the sense that the description they were giving was being nade
up as they went along . . ..” (R 1158-59). He separated the two
W t nesses. (R 1159).

The officer “stayed with Samy Hogan.” (R 1159). Samy,
“when he spoke he nostly cried. He was very scared. He didn't
really want to speak about the incident. He pretty much
mai ntained to the first story . . ..” (R 1159). As the officer
“talked to him you could see that he was changing his mnd

" (R 1159). However, he did not tell the truth about what

15



happened until Erica Foster “broke down and gave specifics to
the incident . . ..” (R 1160).

Dennis N ckles reported to the hospital in reference to the
shooting. (R 1163-64). FErica first indicated that a white man

had shot Angel, but later, she said "she couldn't tell who it

was because it was a relative, . . . and she was afraid to
di sclose who it was out of fear of that person killing her.” (R
1171). “[S]he was very upset and everything.” (R 1171).

Twenty year old Lino Odenat, “[a] good friend” of Evans,

testified to the events at issue. (R 1217, 1218). He did not
know Sammy until he picked himand Evans up from Darryl Little's
residence to take them to Cocoa on the night of the nurder. (R
1221). In the car, he heard conversation between Evans and
Sammy and recall ed conversations he had overheard earlier in the
day indicating that the purpose of the trip to Cocoa was to | ook
for Angel. (R 1223-24).

Lino said that Angel “was a close friend of mne.” (R 1224).
Angel had been going with Evans’ brother, OJ., and had been "a
serious girlfriend” for a long time. (R 1225).

Lino said that the statenent he gave | aw enforcenent the day
after Angel’s nurder, to the effect that Evans was accusing
Angel of “[f]Jucking over ny brother” and calling her a “bitch,”

was “not true.” (R 1228-29). He clained that he told the police
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what he did because “they told nme [what]. . . to say” and
“[t]hey was nmessin” with ny mnd.” (R 1230). He added the police
“was forcing me to say the words that | said . . ..” (R 1230).
Lino clainmed that everything in his statenment was based on facts
suggested to him by the police, and he just agreed to them (R
1232). Sone of it was true, and sone was not.® (R 1232).

When the three nen cane upon Erica and Angel, “Wdell got
out of the car and talked to Angel . . ..” (R 1234). Angel and
Erica got into their car. (R 1234).

Lino thought Evans had a gun earlier in the day when they
were at Darryl’s house. (R 1235). Lino knew himto carry a gun,
but did not actually see one at that point. (R 1235). However
| ater he agreed that he had seen “a gun on Wdell” earlier in
the day at Darryl’s house. (R 1238).

Lino admtted telling the police in his statenent that Evans
had given hima gun to hold prior to Angel getting into the car,
but he said that statenent was not true. (R 1237-38). At his
deposition in “June of this year,” given to Defense Counsel,
Lino said that the gun he saw on Evans at Darryl’s the evening

of the murder was the sane one that he used to kill Angel. (R

Later, however, Lino admtted that due to his |evel of
intoxi cation he could not renenber clearly, and there nmay have
been sone conversations earlier in the day. (R 1247).
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1241). However, at trial, Lino insisted that he “wasn’t sure or
positive, A-plus sure that it was a gun” he saw Evans with at
Darryl’s. (R 1242).

Lino said that Evans waived Samy off of the 7-Eleven: “He

said, Because | don’'t even go to 7-Elevens because too mnuch
police be out there. . . . That’s what Wdell says.” (R 1245).
They got gas at a Mbil, and Angel got food. (R 1245, 1246,
1247) .

Lino said he did not hear any conversations going on in the
car because the “[njusic was up.” (R 1249). However, |ater he
said he heard Evans and Erica arguing in the car. (R 1251). He
clainmed the transcriber of his deposition “nmust have put it down
wrong” because he did not recall Evans calling Angel a bitch,
al though he recalled himcalling Erica one. (R 1252-53). Li no
said his deposition was not true in so far as he reported that
Wdell called Angel a bitch. (R 1254).

Lino also said he renenbered no conversations about Ange
cheating on OJ. (R 1249-50). However, later, he said they
“weren’t really arguing.” (R 1254).

Regardi ng his deposition statenent that Wdell was accusing
Angel of cheating on OJ. in the car before the nurder, Lino
said that Wdell was arguing wth Erica, not Angel. (R 1255).

Upon further questioning, he admtted that Angel and Erica were
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arguing with Evans,’ but subsequently, he clained, again, that
“Angel wasn’t arguing.” (R 1256). Still later, he anended that
al though Angel and Evans never argued about Angel cheating on
0J., “[t]hey talked about it.” (R 1257). He sai d: “Wdel
asked her . . . | know you cheating on OJ. And then Angel was
tal ki ng about she didn't do it.”® (R 1257). Lino said that this
conversation occurred in the car before they arrived at the
Mobi | station, and when they resuned traveling, he “was |aying
back and then Wdell’s . . . | heard Wdell passing Angel the
gun and she -- she patted it and she hit it and it went off.”?°
(R 1258-59). Lino opened his eyes. (R 1259-61). He *“was
i ntoxi cated heavy.” (R 1306).

Evans pointed the gun toward Angel, and “it surprised Ange

.” (R 1310). She was not |aughing at this point, “[s]he

7

In his deposition given to Defense Counsel, Lino said that
Angel was “just the one that was arguing with Wdell.” (R 1256).

8

Lino said that approximately 15 m nutes before the shooting, he
heard Evans tell Samry “[g]et this gun out of here, or sonething
like that.” (R 1319-20). Angel, Erica, and Evans began arguing
about 5 m nutes before the shooting. (R 1320).

9

At some unspecified point, Lino had heard Angel and Erica
arguing with Evans. (R 1308).
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was nore |ike surprised, . . . or . . . shocked.” (R 1310).
Angel slapped at the gun (an automatic), and “[t]he gun fired

Angel . . . leans on Erica and . . . she was holding on to her
arm . . . sOo . . . I'mthinking she got shot in the arm” (R
1267, 1311). Angel was “saying she got shot.” (R 1267). Li no
said he “was traumatized, . . . seeing sonething like that.” (R
1268) . He heard Evans direct them “about going on, drop nme off
the alley, take Angel to the hospital.” (R 1269).

Lino denied that Evans handed the gun to him and clained
to never have seen it again. (R 1270). He claimed that he got
out at Big Dick’s house to tell Evans to “hurry it up.” (R
1270). He told “Erica to feel for Angel[‘s] pulse and naeke sure
Angel all right.” (R 1271). After he and Evans got back inside
the car, they “[g]ot dropped off,” but “before |I got out of the
car | felt Angel pulse again and she's still living and then |
told themgo to the hospital and they went.” (R 1271).

Lino admtted that he told the police that Evans threatened
to kill Samry and Erica if they told he had shot Angel. (R

1274-75). Li kew se, he admtted telling them that Evans told

10

Lino cl ained he did not know why Sammy went to Big Dick's

pl ace before going to the hospital. (R 1321). He also clained
he told Erica to put the wi ndow “down so Angel coul d breathe
better.” (R 1322). He said Evans did not tell himto keep the
wi ndow up, and Erica put it down. (R 1322).
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Sammy and Erica to lie when they got to the hospital. (R 1275).
He clained though that he only said these things because the
officers told him what Sammy and Erica said and “badgered” him
into going along wwth it. (R 1275-76).

Lino said that after the others dropped him and Evans off,
they caught a ride with Darryl Little. (R 1276). Little drove
them to a notel and rented a room for Evans. (R 1276). Li no
wal ked honme. (R 1276).

The State called Edward Rogers, then a resident of the
Brevard County Jail, who knew Evans. (R 1385, 1396). He
testified that in OCctober, 1998, he and Evans were residing
together in the jail. (R 1386). During that tinme, Evans was
“pi ssed of f about this girl and he said, If I could get ny hands
on her 1’1l kill that bitch.” (R 1386). The “girl” was *“Angel
Johnson,” Evans “said her nane.” (R 1386, 1397). Before telling
M. Rogers this, Evans had argued on the phone with Angel; he
talked to Angel on the phone only once to M. Edwards’
know edge. (R 1388). Evans did not threaten to kill Angel
during that conversation wth her, but made the threat
i medi ately after “he got off the tel ephone.” (R 1391).

M. Edwards wote the authorities when he “heard about this
murder.” (R 1389, 1392). Law enforcenent did not becone aware

of M. Edwards as a potential witness until after he had already
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been sentenced for his own crinme(s). (R 1389-90). He was given
no deals or made any promses for his cooperation in this
matter. (R 1390, 1416). M. Edwards acknow edged “nine or ten”
prior felonies. (R 1390).
After M. Edwards testified, the court gave an agreed-upon
jury instruction. (R 1383). It was:
The Jury should not infer the Defendant is guilty

of any other crinmes nerely because he was in jail
when Edward Rogers heard him on the phone and

heard the conversation -- excuse ne -- and had the
conversation with the Defendant he has testified
to.

(R 1417).

Medi cal Exam ner, Paul Vasallo, testified that he perforned
an autopsy on the nurder victim and Evans stipulated that the
victim was Angel Johnson. (R 1327, 1330). He said the bullet
entered “the mddle of the chest” and “exit[ed] in the back.”!
(R 1332). “[ Tl he gun was near her when it was discharged.” (R
1339). Angel’s “body was agai nst sonething when the bullet cane

out,” producing “an abrasion, and . . . a short exit wound.” (R
1340). Dr. Vasallo denonstrated the angle and pl acenent of the

gun. (R 1341-42). “[T] he gun was not conpletely perpendicular.

11

O her injuries on Angel’s body were associated with attenpts to
resuscitate or provide nedical treatnment at the hospital. (R
1332) .
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It was at an angle (indicating).” (R 1342).

Dr. Vasallo testified that the bullet entered Angel’s body,
causing “a cavity inside” made by the “explosion inside.” (R
1344). It then entered and “went through the arch of the
aorta,” causing severance of the artery and nmaking “a big hole.”
(R 1344). The bullet entered “[r]ight to left, downward and
continue[d] to [the] posterior.” (R 1345). It entered “[f]ront
to back.” (R 1345). Not nuch blood exited Angel’s body because
the blood collected in the cavity. (R 1345). Dr. Vasallo then
described the manner in which Angel bled to death internally,
including the eventual starving of her lungs and brain for
oxygen. (R 1345-48). The doctor estimated that it took “ten
mnutes or less” for Angel to die, although she may have been
unconsci ous sooner than that. (R 1348).

Angel “died because she lost all of the blood and the body
was deprived of blood and . . . died from exsanguination from
the gunshot wound.” (R 1348-49). Wth the exception of the
gunshot wound, Angel “was a normal, healthy seventeen year old.”
(R 1349).

The state rested. (R 1866).

In the Defense case, Evans called Samy Hogan. (R 1759).
He asked Sammy if he ever told Evans he would shoot him (R

1769) . Sammy said that he did not. (R 1769). Sammy reiterated
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that in the car:

Wdell was still arguing with her [Angel] that she

was cheating on his brother. She said, Wdell,

| m not cheati ng. She said sonething real funny.

She said sonething really smart. He asked her

what was funny, You think it’s funny, and turned

around and shot her.
(R 1771). He said that when Evans punched his w ndshield, he
asked him “Wat the fuck wong with you . . .,” and asked him
if he was “gonna pay for it?” (R 1772). R ght “after he punched
the w ndshield she said sonething funny and |aughed and he
turned around and shot her.” (R 1772). Sammy repeatedly denied
having said that he would shoot Evans right after Evans broke
the wi ndshield. (R 1775-78).

Sammy “guess[ed] he [Evans] was mad, because | kept cutting
in every time he said sonething” about Angel cheating on his
brother. (R 1769, 1779). H's opinion that Evans was nmad was
based on Evans’ “expression.” (R 1779).

Sammy related a conversation the day before the murder in
which Evans told Kendra in Sammy’s presence that Angel and
Kendra “was ‘hos’, sluts and they was nudded out.”?'? (R 1779. See

R 1767). Sammy told Evans: “No, she’'s not.” (R 1769).

Thereafter, twenty-nine year old Wdell Evans testified in

12

Sammy said that “nudded out” neant “fucking a person, fucking
that person.” (R 1779-80).
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the defense case. (R 1813, 1814). He said he had been out of
jail for “a day and a half” when he shot Angel. (R 1814). He
had seen Angel earlier in the day when he, Angel, and Samy went
to visit Evans’ brother, Angel’s boyfriend, in jail in Viera. (R
1829-30). Later that evening, he net with friends and drank and
tal ked. (R 1823, 1824). Despite the alcohol, however, Evans
“was focused on everything | was doing.” (R 1824).

Evans wanted to go to Cocoa to visit soneone he had net in
jail, and so, he asked Samy for a ride there. (R 1826). He,
Lino, and Sammy were on their way when they saw a car in which
Angel, Erica, and a friend were seated. (R 1830). They tal ked
to the girls a few mnutes, and Angel and Erica got into the car
with the nen. (R 1831).

They did not stop at the 7-Eleven for gas because “there be
a lot of, you know, polices there, law enforcenent there.” (R
1832-33). They “got gas” at the Mbil station. (R 1833). Wile
there, Evans gave Angel “a dollar for the potato chips,” as well
as sone noney for the gas. (R 1833). After driving away, they
began tal king about his “brother and Angel and all of that.” (R
1834- 35).

Evans described hinself as “the type of person to Angel
that, you know, | always counsel her, tell her she need to do

this here and this here.” (R 1835). He “was speaking on that
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topic there, . . . and Erica was speaking back, . . . and it was

in general conversation.” (R 1835). At sonme point, he told
Angel, “you really don't need to be around Erica anyway.” (R
1835).

Shortly after this conversation Evans “[i]n the process of

sticking the tape in the cassette deck . . . felt a hard object
under a pink towel.” (R 1836). Under that towel “was a gun and
a razor.” (R 1836). It was “a black semautomatic.” (R 1836

1851, 1852). He said he asked Sammy why he had it, and said:
“[L] ook here, | don't want this around. | don’t want it around
ne. | said I just got out of jail.” (R 1837). He “picked it
up.” (R 1853). He then denonstrated for the jury precisely how
he picked up the gun and had it “in the palm of mnmy hand” as he
spoke to Sammy about it. (R 1853). He continued to hold it
until he “went in the process of handing it back to Angel.” (R
1853-54) .

According to Evans, then “we start speaking on another
conversation.” (R 1837). Evans “eventually . . . told him
[ Sammy], | said, Look here, Get it away fromnme . . . Look here,
Put this in the backseat.” (R 1837). He added:

During that time there | start trying to hand it
to a certain person in the backseat, but during
that time the nusic was up |oud, everybody was

just tal king, |laughing, you know, because they
was high, | was drunk, you know, and on and on.
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(R 1837). Evans denied that he ever hit the wndshield, but
reiterated that he “was drunk, yes.” (R 1837). He then changed
his story and said he was “[n]Jot drunk but just, you know,
slightly intoxicated.” (R 1837). He added that he had a clear
recollection of what happened at the tinme. (R 1837-38). On
cross, he said he was “perfectly aware of everything and” was
“functioning fine.” (R 1850).
Evans clainmed that “when | was trying to hand the gun to the
back Angel was, I|ike, [|aughing. She was | aughing, right? But
she knows exactly what | was doing.” (R 1838). He said he
hand[ed] it to her and | said, Angel, Look here,
Put this in the backseat sonmewhere. Angel al
Huh- uh, Huh-uh (i ndicating).
| said, Conme on, Stop bullshitting, Just lay it
back there. W on US 1. And she all Huh-uh,
Huh-uh (indicating) and she push it and when she
pushed it it went off.

(R 1838).

On cross, Evans denonstrated to the jury how he held the gun
with his finger “by” the trigger and how he handed it back to
Angel . (R 1855-56). Hi s hand was extended past the back of the
front seats. (R 1856). He had his right hand over his left
shoul der. (R 1857). He said the gun was “in a tilt position,
going down,” and it was “[t]owards Angel.” (R 1857). Again, he
denonstrated for the jury. (R 1857). He said that wupon his

handing it back, Angel “noticed it” and “leaned like this here
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(indicating)” in an attenpt to get away fromit. (R 1858).

Evans said that upon the gun’'s firing, he “really didn't do
nothing. | just turned around and put the gun back down on the
seat and | | ooked back down.” (R 1838).

Evans admitted that it was his idea to go to Big Dick's

after shooting Angel. (R 1938-39). He clained that he “just --

| panicked. | didn’t know what to do.” (R 1839). So, he said:
Just drop ne off here. . . . I'’mlike, Just drop
me off here, man, because | don’t know what to
do. | was nervous. | didn't know what to do. I

told him Just drop ne off here and take Angel to
t he hospital

(R 1839).

Evans admtted to having “been convicted of a felony six
times . . ..” (R 1839). Being lead by his attorney, he
indicated that one reason he was “scared” after shooting Angel
was because he “had just gotten out of the jailhouse.” (R 1839).
However, he insisted there were also “other reasons,” and when

his attorney pressed himfor those, he said:

Because it was her. It was soneone who | was
very close to, soneone | was very, very close to
and close to they (sic) famly. . . . Man, | was
out of it, man. | was hurt. | was scared. I
was like just, saying in ny head I|ike, Damm,
what’s -- you know, God, what is going on? And
" m | ooking back at Angel and I'mjust -- | don't
know. | was just out of ny mnd. | was scared

man. | was scared and hurt at the sane tine.

(R 1840).
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Evans deni ed ever pointing a gun at anyone, including Samy.
(R 1840-41). He was unable to explain why there was “no gun
residue . . . on her hands or anything,” but maintained that her
hand was close to the gun when it fired. (R 1841). Again being
lead by his attorney, he said he was “[u] pset and afraid” after
the gun fired. (R 1842).

Evans clainmed it took “a matter of seconds” to go from where
he shot Angel to Big Dick’s house. (R 1842). He said he left
the car and went to the door of Big Dick’s house, |eaving
everyone else in the car. (R 1842). He said he could not “be
exact” about how long he talked to Big Dick because he “was so
nervous and paranoid.” (R 1842-43). He “kind of explained the
situation to himand . . . why | needed the forty” dollars he
borrowed from Big Dick. (R 1843). Evans first estimated he was
at Big Dick’s house for “probably ten mnutes,” but quickly
changed it to “[f]ive m nutes. Sonmething like that.” (R 1843).

Evans returned to the car and they drove “about sixty feet”
before he and Lino exited the vehicle. (R 1843-44). He deni ed
knowi ng where the gun was after putting it on the seat after
shooting Angel and said he “never threatened them” (R 1844).
He and Lino “went wal king,” and they were picked up by a man who
had been at Big D ck’s when Evans spoke with him Elijah Fulton

al so know as “19.” (R 1844, 1863). Evans went to the hone of
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a cousin, Darryl Little, and M. Little took himto the Days Inn
in Pal mBay. (R 1845).

Evans clainmed that he “was planning” on calling the police
“tonorrow norning early” to “explain to them what happened,” but
he did not call the evening of the shooting because he “was so
paranoid and so scared.” (R 1845). He admtted that he
submtted hinself to the authority of the police the next
nmorni ng when they called him and he discovered that Lino was
gone from the notel room (R 1846). He eventually admtted to
the police that he shot Angel, but clained it was an accident.
(R 1847, 1858-59). He also admtted that the first part of the
statenment he gave the police “was a conplete lie.” (R 1847,
1851) .

Evans said he did not intentionally shoot Angel and did not
intend to kill her. (R 1845). He also said he did nothing to
make anyone in the car go sonmewhere they did not want to go. (R
1845). He opined that he is “[d]efinitely not” guilty of
prenmeditated nmurder, kidnapping, or aggravated assault. (R
1845-46). He admtted telling the police that the charge should
not be a first degree nurder, but nerely a manslaughter and

descri bed another incident he had heard of which had been so
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desi gnated.!® (R 1862). Evans also admtted that he told Samy
and Erica to “conme up with some story” because he was “afraid”
and was “trying to cover” hinmself. (R 1863). Evans suggested
they tell the police sonething “about shooting at the car.” (R
1863) .

The defense rested. (R 1866).

During the closing argunents at the gquilt phase of the
trial, the prosecutor commented in rebuttal argunent that had
the murder weapon been found, it could have been tested to
determne how easily it would fire. (R 2089). She suggested
that Evans knew that the “gun did not have a slight trigger
pull, that it didn't have any problens, that the gun didn't
msfire.” (R 2089). She rem nded the jurors “that a lot of the
things that are mssing in this case are from the Defendant
intentionally avoiding you from know ng any of those things.” (R
2089) .

Later in her rebuttal argunment, the prosecutor addressed
Evans’ defense that he ran after the killing “because of his bad
record, because of his past he was so scared and so paranoid

t hat people were going to blanme him . . . and look, they did.”

13

He later clained that his “personal definition of mansl aughter
was accident,” and he “didn’'t know the . . . true crimnal
definition of it.” (R 1864).
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(R 2098). She suggested that had Evans turned in the gun, “[we
could’ve done the test right then and there had he gone to the
police departnent. He could have explained it that night.
Instead he knew exactly what he did and he needed tine to
formulate his plan . . ..” (R 2098-99). Only after all of the
foregoi ng argunent was made did the defense nmake an objection.
It was that “the Defendant doesn’t have to prove anything.” (R
2099) . The trial judge overruled the objection and denied the
m strial because the argunent went to notivation and “to explain
the inconsistencies in his testinony.” (R 2100).

The jury was instructed, and no specific objection(s) to the
instructions was nmade. (R 2131-32). A question from the jury
was announced. (R 2132). The jury wanted sone gl oves sent back,
and neither the State, nor the Defense, objected to that
request. (R 2133). After dealing wth the jury question, the
court invited Defense Counsel to renew his objections. (R 2133).
Counsel responded: “The only objections that | would have to the
instructions that were given by the Court, | previously argued
those.” (R 2133).

A second jury question was received. (R 2134). It asked for
a rereading, or a copy, of Samy Hogan’s and Erica Foster’s
testinmony. (R 2134). Neither the State, nor the Defense,

objected to reading the testinony. (R 2135). Subsequently, the
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jury made it clear that it wanted M. Hogan's testinony during
the State’s case only. (R 2138). The court reporter “read back
to the Jury the testinony of Erica Foster.” (R 2139). The jury
asked to be permtted to discuss Ms. Foster’s testinony, and the
court agreed, instructing the jury to let the court know when it
was ready to hear M. Hogan's testinony. (R 2139). Just over an
hour later, the jury rendered its verdict. (R 2140).

The jury found Evans guilty of first degree preneditated
murder, during which he possessed a firearm (R 2143-44). | t
found him guilty of kidnapping with a firearm (R 2144). | t
also found him guilty of aggravated assault, during which he
possessed a firearm (R 2144).

Following the verdict, while discussing proceeding to the
penal ty phase, Evans’ counsel informed the court that Evans had
indicated that he wanted to represent hinself in the penalty
phase. (R 2153). Evans di sagreed, and said that what he had
told his attorney was “you done already hung ne.” (R 2153).
Evans clarified that he wanted his trial counsel to continue to
represent him through the penalty phase, but he wanted a
different attorney for his appeal. (R 2153).

Def ense Counsel noved to have a different jury hear the
penalty phase. (R 2187). The basis was that counsel felt he had

little credibility with the jury because he asked them not to
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find himguilty, but they did so. (R 2188). He offered a like
argunent regardi ng Evans having testified at the guilt phase and
the verdict showing his testinony was rejected. (R 2188-89). He
felt that it would be “fairer” to Evans to have a new jury. (R

2189). The judge denied the notion.

Evans indicated “[i]f | had a choice, . . . | wanted to get
rid of him earlier,” but he reiterated he *“didn't want to
represent nyself.” (R 2193). Evans conplained that his tria

attorney “only canme to see ne twce” and did not fully inform
him on “the procedures.” (R 2194, 2195). The judge suggested
that Evans give the matter nore thought. (R 2195).

At the penalty phase proceeding, the State presented one
Wi tness and Evans presented six, including hinself. (R 2008).
The State did not present any victiminpact statenent. (R 2197).

Evans and his attorney acknow edged that the certified
copies of convictions and sentences offered by the State were
his. (R 2213, 2214). The State wanted to include the 923's wth
the convictions, which contained a lot of detail about the
charges and the disposition thereof. (R 2230). Defense Counsel
objected to the hearsay nature of the docunents, arguing that it
“I's not the kind of thing that would conme in under a business
record exception to the hearsay rule.” (R 2225). He added t hat

“[t]his is just plain hearsay,” and “[i]f they want to establish
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this sort of stuff they need to have sonebody testify to it,
whi ch we woul d again object to . . ..” (R 2225).

The trial court ruled that the PSIs and the 923s were
adm ssible. (R 2230, 2231). However, the prosecutor changed her
mnd and decided not to include the 923s. (R 2231). Rat her ,
only a brief description of the basis for the conviction was
attached to the convictions, and the defense was given an
opportunity to have i nformation therefrom redacted. (R
2231-2243).

The penalty phase proceeding proceeded to the taking of
testi nony. Ron Gray was the probation officer assigned to
Evans’ prior cases. (R 2262). Evans was released from prison on
Cctober 19, 1998. (R 2263). Evans called M. Gay on Cctober
20, 1998, and he was instructed to immediately report to M.
Gay. (R 2263). Evans’ probation was active on Cctober 21 and
22 of 1998. (R 2263). The State rested. (R 2265).

Evans called six wtnesses. Hs nother, Lilly Evans,
testified that Evans is her “oldest son” and was born on May 19,
1971 in Georgia. (R 2276). Evans and his famly noved to
Mel bourne when he was three, at which age his father died. (R
2276-77). Ms. Evans worked at Collins Avionic in Rockwell. (R

2277).
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Ms. Evans had one other child, a son, Oenja John Evans.
(R 2277). She and Evans lived with her nother for sonme period
of tinme. (R 2277). However, when Evans was nine, his nother

noved out of the grandnother’s home for about three years. (R

2278) . Until that point, Evans “was obedient . . . a normal
child.” (R 2279). “He was very good in school . . . was very
artistic and . . . loves nusic, liked to wite.” (R 2279). He

wote “[njusic and poens.” (R 2279). He was always “a respectful
child.” (R 2292).

Ms. Evans “becane a crack addict,” and as a result, she
“saw a difference” in her children’s behavior. (R 2280-81).
Evans “began getting in a lot of trouble because | wasn't there
for him” (R 2281). However, he finished tenth grade. (R 2285).
He was involved in the 4H club and “played football too for
school .” (R 2284, 2286). Evans was never deprived physically of
anything. (R 2284-85). She felt that he was w thout her care
and confort for several years of his life. (R 2285).

Evans “was a great inspiration in nme stopping [taking drugs]

He prayed for ne a lot . . ..” (R 2281). Evans “had a

14 Evans’ brother, OJ., was twenty-four at the tine of the
penalty phase proceeding, (R 2342), naking him approxi mately

five years junior to Evans.

36



child” when he was “sixteen.” (R 2281). The child was pl aced
“into foster and he went and he found his child.” (R 2282).
This caused Ms. Evans to realise that she had to “nake a change
sonmewhere in nmy life." (R 2282). Ms. Evans said that Evans
asked her to take custody of his daughter “because he was too
young to have custody of her.” (R 2282). Ms. Evans has raised
Evans’ child, Crystal, “ever since;” she was eleven at the tine
of the penalty phase proceeding. (R 2282, 2283).

Evans “loves kids, period,” and he has “a great
relationship” wth his children. (R 2283). Evans has “four girls
and a boy.”?® (R 2289). Evans counseled “kids in the area too
before he went in” to prison and after he cane out. (R 2290).
Ms. Evans also has custody of her son’s youngest daughter, who
was two at the tine of the testinony. (R 2296).

Evans worked in | andscapi ng and construction. (R 2286). He
hel ped his nother pay her bills and would give her noney for his
kids. (R 2287). Evans hel ped her care for his grandnother, who
devel oped Al zehei ners. (R 2292). She described Evans as one

with “a lot of love in his heart,” who was “a very synpathetic

15

Evans’ children are ages 11, 7, 5, 5, and 2. (R 2297).
“Precious” is seven, “Wdell Junior” is five, “Kwashew a Jessica
Evans” is five, and “Wakweshia Evans” is tw. (R 2297). Evans
had no children with his wife. (R 2297). The five children all
have separate nothers. (R 2298).
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person.” (R 2292). She added that Evans “has a very soft
heart,” and she feels that she “had a lot to do with sone of his
going wong in his life.” (R 2292).

Evans was married “about four years ago,” and |ived away
from her then. (R 2294-95). He woul d often cone back and stay
with his nother, though, and he always knew he was welcone
there. (R 2295-96).

M nnie Jarrett, Evan’s second cousin, testified that she saw

Evans on a “daily basis.” (R 2300-01). She said Evans “was
raised up with his grandnother, . . . he was Christian and he
al ways obeyed.” (R 2302). He talked to her son and grandson

about “staying out of trouble” frequently, “every tine he see
them” (R 2302, 2304). He was respectful to people. (R
2302-03). Ms. Jarrett also opined that Evans “just |ove kids,
period.” (R 2305).

Ms. Jarrett described Evans’ grandnother as a Christian who
raised Evans in a Christian household. (R 2306). She was a
loving and caring woman, who provided Evans wth |love and
support as well as the material things he needed. (R 2306-07).
She treated Evans as if he was her own son. (R 2307). Evans’
aunt also assisted in his upbringing. (R 2307). Evans had the
support of his grandnother and his aunt at the tinme that his

not her had her problems with drugs. (R 2307).
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Evans’ friend, Linda Key, testified that as a child Evans
was “[a]verage.” (R 2308, 2310). M. Key felt Evans “was a good
father.” (R 2310). Evans had a “[g]ood” relationship with his
not her, and he had a loving famly relationship with his nother,
his aunt, and his grandnother. (R 2312, 2314). They provided him
enotional and financial support during his life. (R 2314). He
did “construction work.” (R 2313). He tried to encourage her
boys “to do the right thing.” (R 2313).

Patty Walker, Evans’ «cousin, testified that during the
“twelve to thirteen years” she has known Evans, she has
considered him “a good person.” (R 2316-17). She described him
as “gentle, sweet, kind, loving,” and “a famly person.” (R
2317). He “helped nme out in ny time of need” by paying $200 “on
nmy weddi ng” (to Evans’ cousin) and paid $85 dollars for her son
to “play football.” (R 2317-18, 2321). Evans did “a little bit
of construction” work. (R 2318).

Ms. Wal ker said Evans is “good wwth his kids. He | oves them
and “talks to them” (R 2319). He also “spends tinme with thent
and will “read to them” (R 2319-20).

Evans' aunt, Sandra Evans, testified next. (R 2322). She
her nother, her sister, Evans’ nother, and her sister’s sons,
Evans and O J., lived together in her nother’'s honme for “sone

years.” (R 2324). The household was “a very religious
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environnent” in which Evans’ grandnother “taught us the right
way to do.” (R 2325).

Evans “was always a good kid,” and his nother “was a good
nmot her.” (R 2325). Evans’ nother noved out when Evans “was
about el even years old,” and she took Evans with her. (R 2326).
She got on “crack cocaine,” and she “started getting slack on
her dressing, slack on taking care of the kids . . ..” (R 2326).

Evans “didn’t finish school.” (R 2326). She believed it was
“only because” Evans “didn’t have . . . the proper school
cl othes” that he dropped out. (R 2326). Also, Evans’ nother did
not take him “down to get registered properly.” (R 2326).

When Evans “went to jail he’'d tell his brother, Man, you
gotta stay out of there.” (R 2327). He also talked “to a |ot of
ot her kids when he got out.” (R 2328). When his nother was on

the drugs, Evans “was always talking to his nmother.” (R 2329).

Evans’ relationship W th hi s five chil dren was
“[e] xcellent.” (R 2329). He hel ped pay bills and buy clothes
for his children. (R 2332). He taught them “his own stuff
about the Bible.” (R 2332). He told his children to “[k]eep
wi th your schooling . . . shooting it at them” (R 2332).

Sandra Evans took care of her nother when Evans “was

probably in his early twenties.” (R 2329). Evans’ grandnot her

40



suffered “a stroke,” and when he got out of jail, he hel ped her
take care of his grandnother, including helping his aunt change
his grandnother’s diapers. (R 2330-31). He also “[]helped in
money . . .." (R 2331). He worked in lawn service and
construction. (R 2331).

Evans’ aunt opined that “no matter how or whatever the
consequences he will tell the truth.” (R 2334).

The defense’s final wtness was Wdell Evans. (R 2339).
Evans said that he has spent a total of “eight” years in prison
on three different cases. (R 2339-40). He got into no serious
di sciplinary problens while incarcerated. (R 2340).

He made “A's, B's and Cs” in school. (R 2341). He quit
school in the tenth grade “[b]ecause | was engaged in crine.” (R
2354).

He was about “twelve” when his nother noved out of his
grandnot her’s house. (R 2341). Evans noved out with his nother
but OJ. stayed with his grandnother. (R 2342). Evans began
“ski pping school a lot, getting suspended . . . |ike every other
kid” when he was “fourteen, fifteen and up.” (R 2342).

Evans |l earned of his nother’s cocaine problem when he was
“l'ike fifteen, fourteen.” (R 2343). It affected him in that
“Ii]t hurted me . . ..” (R 2343). “[I]t affected ne, but not to

the point that | totally lost control of ny identity.” (R 2344).
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He counseled his nother, telling her she needed “to get off that

" (R 2344).

Evans | earned he had a baby when he was seventeen. (R 2344).
He referred to this child as “him” (R 2345), although the other
witnesses said the child was a girl nanmed Crystal.16 He got
custody of Crystal when he was released from prison. (R 2347).
He retracted that statenent, explaining that he “knew | wasn’'t
really ready” for custody, “[s]o ny nom got her and we did it
like that.” (R 2347).

Evans said he supported Crystal and his other children. (R
2347). He gave “[nmoney, love and all.” (R 2347). He | oves all
kids and tries to turn them away from the wong way. (R 2348).
He al ways counsel s anyone younger than him (R 2350).

He hel ped take care of his grandnother. He hel ped “change
the diapers, but . . . mainly be on the side, you know,
grabbing, helping, lifting and stuff . . ..” (R 2351). H s
not her “was slacking” and was not giving his grandnother her
medi cine regularly, and “that basically how ny grandma started
having strokes . . ..” (R 2352). Then, he wound “up getting in
troubl e again and that’s when she died.” (R 2353).

Hs work was |andscaping and painting. (R 2353). He was

16
Later, Evans said the child was naned Crystal. (R 2346).
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“unenpl oyed at tines.” (R 2354).

He contributed noney to the care of his grandnother and
“[olJther people in the streets.” (R 2354). He woul d “hel p out
when peopl e need help.” (R 2363).

H's prior convictions and sentences were introduced into
evidence during his testinony. (R 2357-2362). He expl ained each
of the incidents. (R 2357-2362).

According to Evans, he is “a very good person” and “a very

| evel person.” (R 2363). “But when |’m upset, when sonebody hurt

me, |’m gonna stand up as a man and defend what’'s mne.” (R
2363). He has “a heart” and “shed[s] tears.” (R 2363). He
“feel[s] for people” and is “a very good person . . . [v]ery

good.” (R 2363). He opined that he “can be trusted.” (R 2364).

The defense rested. (R 2365).

The jury returned with a question about half an hour into
its deliberations. (R 2392). The question was: “Does life in
prison without the possibility of parole nean the Defendant w ||
not be released from prison under any circunstances?” (R 2392).
The court proposed to answer it: “The words life inprisonnent
W thout the possibility of parole nmeans no nore and no | ess than
what they say.” (R 2400). Def ense Counsel agreed to that
answer, and the court gave it over the State’'s objection. (R

2400- 14). The jury returned with a death recommendation by a
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vote of 10 to 2. (R 2418).

Def ense Counsel filed a notion for a new trial. (R 606)
The trial judge denied sane. (R 400).

A Spencer hearing was held on January 4, 2000 and conti nued
on January 6, 2000. (R 338, 382). The sentencing proceedi ng was
held on Feburary 15, 2000. (R 398). Judge Jere E. Lober
sentenced Evans to death for the first degree nurder of Angel
Johnson. (R 446).

Judge Lober found two aggravators proven beyond a reasonabl e
doubt. (R 428). They were: Prior violent felony and conmtted
when on probation. (R 427). The judge discussed the mtigation
extensively, and found no statutory mtigation. (R 429-445). In
so doing, Judge Lober noted that Evans claim “that the victim
moved forward and slapped the gun causing it to fire” was
“rendered physically inpossible by the testinony of the nedica
exam ner and the location of the bullet in the car.” (R 432).
He noted that these two factors were “consistent with the other
testinmony that the victim did nothing to get herself shot.” (R
432) .

Judge Lober rejected each statutory mtigator. Regar di ng
the mtigator that “[t]he victim was a participant in the
Def endant’ s conduct or consented to the act,” the judge stated:

There was sone testinony contradicted by other
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testinony that the victim noved forward and sl apped
the gun causing it to fire. This explanation is
rendered physically inpossible by the testinony of the
medi cal exam ner and the location of the bullet in the

car, all of which is consistent wth the other
testinmony that the victim did nothing to get herself
shot .

(R 432). The judge firmy rejected this potential mtigator. (R
432) .

Nonstatutory mtigation found included: abused or deprived
childhood as a result of his nother’'s crack cocaine addiction,
given little weight; contribution to society evidenced by
exenplary work habits, little weight; charitable or humanitarian
deeds, given sone weight; counselled youth to avoid crine, given
little weight; behavior in prison or jail, given little weight;
and, renorse, not proved and rejected. (R 436-45). Judge Lober
concluded that “the aggravating circunstances present in this
case far outweigh the mtigating circunstances present.” (R

446) .
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SUMVARY OF THE ARGUMENTS

PONT I: The trial court did not err in admtting the testinony
of two police officers who testified to the excited utterances
made by two eyewitnesses to the mnurder. This issue was not
properly preserved for appellate review, and is, therefore,
procedural ly barred. Moreover, it is without nmerit in that the
record clearly supports the trial court’s determ nation that the
evidence at issue was adm ssible under the excited utterance
exception to the hearsay rule. Finally, any error was harnl ess.
PO NT I1: The trial court did not err in admtting the
comments of the prosecutor during rebuttal closing argunment at
the guilt phase. The issue is not properly preserved for review
by this Court; it is procedurally barred. Nei t her does the
claim have nerit. The prosecutor’s conpl ai ned-of comments were
clearly relevant to and fair coments on the defense asserted at
trial. In any event, any error was harnl ess.

PONT IIl: The trial court did not reversibly err in connection
with the giving of the jury instructions on Kkidnapping. The
failure to make a proper, tinmely objection on the specific basis
urged on appeal procedurally bars this claim Moreover, it is
barred because no instruction was offered by the defense. In
any event, any error was in the favor of the defense, and thus,

was harni ess. It was also harnless because the evidence
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overwhel mngly established all of the elenents of kidnapping
with the intent to terrorize.

PO NT IV: The trial court correctly denied the notion for

judgnent of acquittal based on the alleged |ack of evidence of
prenmeditation or ki dnapping. Evi dence well in excess of the
substantial conpetent evidence standard was presented which
conclusively established both preneditation and kidnapping wth
the intent to terrorize. Much of this evidence was direct eye
W tness evidence, and sone of it canme from the defendant’s own
mout h. Mreover, the trial judge concluded that the evidence of
t he nmedi cal exam ner and the location of the bullet rendered the
defense version of events physically inpossible. Finally, even
if there was insufficient evidence of preneditation, the first
degree nurder conviction should be sustained based on the felony
mur der rul e. Mor eover, Kkidnapping of the nurder victim was
supported by ovewhelnm ng evidence which clearly refutes the
defendant’s appellate claimthat the nurder victim “was rendered
virtually unconscious after the shot.” The ki dnappi ng
conviction is also well supported by the evidence of intent to
terrorize Sammy Hogan and/or Erica Foster. Evans’ acquittal
noti ons were properly deni ed.

PONT V: The trial court did not err in admtting the portions

of the PSIs from the defendant’s prior convictions which
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summari zed the details of the crinmes. Contrary to his appellate
claim the defendant was given anple opportunity to rebut the
i nformation. Mor eover, he availed hinself of that opportunity,
and rebutted the information in considerable detail. Under these
circunstances, these sumaries were admssible hearsay in a
penal ty phase proceeding. However, even were their adm ssion
error, the error was harnl ess because there is no reasonable
possibility that the exclusion of the summaries would have
produced a different result.

PO NT VI : The defendant’s death sentence is proportionate.
The trial court went into great detail as to his reasoning and
resolution of all sentencing issues. He weighed two strong
aggravators agai nst scant nonstatutory mtigation which paled in
conpari son. The defendant well neets the statutory criteria for
inposition of the death penalty. In simlar cases, this Court
has consistently upheld the death sentence. Evans is entitled

to no relief.
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PO NT |
THE TRIAL COURT DID NOT ERR IN ADM TTING THE
TESTI MONY OF TWO PCLICE OFFICERS AS TO EXCI TED
UTTERANCES MADE BY W TNESSES.
VWhet her evidence should be admtted at trial is a mtter

addressed to the sound discretion of the trial judge. Ray v.

State, 755 So. 2d 604, 610 (Fla. 2000); Jent v. State, 408 So.

2d 1024, 1039 (Fla. 1981). A ruling on the adm ssion of
evidence will not be disturbed unless the appellant denonstrates
a clear abuse of judicial discretion. | d. Evans has not net

t hat standard.

Evans conplains that two police officers were permtted to
testify at trial to statenments nade by two of the primary
W t nesses against him (IB 18). These w tnesses, Sammy Hogan and
Erica Foster, were present at the tine of the crinme, took the
victimto the hospital, and reported the shooting to the police.
(IB 18). During the reports to the officers at issue, Evans was
identified as the shooter. Evans’ tardy hearsay objections to
the testinony of these officers were overruled and the
statenments were admtted as excited utterances. (R 1179, 1199).

To admt a hearsay statenent as an excited utterance, three
factors nust be present: 1) “[Aln event startling enough to
cause nervous excitenent;” 2) “the statenent nust have been nade

before there was tine to contrive or msrepresent;” and, 3) “the
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statenent nust have been nmade while the person was under the
stress of excitenent caused by the startling event.” Stoll v.
State, 762 So. 2d 870, 873 (Fla. 2000). Where the trial judge
did not specifically state his findings on each point at the
time of his ruling, the ruling wll still be upheld, if this
Court can “make this determ nation independently based upon the
record.” Id.

Oficer Yorkey's Testinony re FErica:

Wen Oficer Yorkey spoke wth Erica in the hospital
hal | way, “she was extrenely upset.” (R 1177). Erica “kept on
saying that, He's going to kill nme, He's going to kill ne,” and
“[s]he was very hesitant” to talk about the incident. (R 1177).
The officer “was trying to confort her and trying . . . to calm
her down,” and she asked her about what happened, “who?” (R
1178). Erica “was afraid to say.” (R 1178). The officer
suggested that if she was afraid to say, perhaps she would wite
it dowmn. (R 1178). Erica “wote Wdell, WY-D . . ..7 (R
1178).

At this point, defense counsel objected “on the basis that
this is hearsay.” (R 1178-79). The trial judge overruled the
objection on the basis of the excited utterance exception to the
hearsay rule. (R 1179).

The State submts that this issue is not preserved for

50



appel l ate review because the objection was nade too |ate. The
record shows that Oficer Yorkey was asked what Erica told her
sone five questions before the question whose answer was finally
objected to. (R 1177-78). Moreover, that the subject of the
testinmony was Erica’ s identification of Evans as the shooter was
made clear well before the objected-to testinmony. (R 1178).
Finally, the objection did not occur upon the officer first
uttering Evans’ nane, but only after she began to spell it. (R
1178). Thus, the State submts that the issue is procedurally
barred for the failure to make a tinely objection. See
Steinhorst v. State, 412 So. 2d 322 (Fla. 1982), cert. denied,
522 U.S. 1022 (1997).

Assum ng arguendo that the issue is properly before this
Court, it lacks nerit. The evidence was properly admtted as an
excited utterance.

Erica s testinony shows that after having shot Angel, Evans

directed the car |oad of young people into a parking ot where

he
| ooked at Sammy and he said, If you tell anybody
that | did this I'Il kill you. And then he | ooked
back at ne [Erica] and he said, I'lIl kill you, If
| go to jail I"m going to get out because 1’ve
done sonething like this before and |I’'ve got out
bef ore. He said, If | don't get out | have
sonebody to kill you and your famly.
(R 1021). Erica believed Evans’ threats and was afraid. (R
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1022, 1023).

| medi ately thereafter, Evans exited the car. Sammy got in
the back with Angel, and Erica took over the driving. (R 1024).
“Sammy said he felt her pulse and that she was getting cold, to,
you know, speed up.” (R 1024). Erica “started driving nore fast
and running red lights and everything, trying to get her to the
hospital.” (R 1024).

Upon arrival at the hospital, Erica talked to sone police

officers and “lied and said it was a bad drug deal because | was
scared from when Wdell threatened ne . . . Wdell said he was
gonna kill nme.” (R 1025). She “just said that Angel sold a

white man sone bad stuff and that he shot her.” (R 1025). One
of the officers was O ficer Yorkey whom Erica knew, and she told
Erica that she could tell she was lying. (R 1025). At that
point, Oficer Yorkey “told nme that Angel was dead, that’s when
| told her Wdell had shot her.” (R 1025).

The State submts that Erica’ s statenents to Oficer Yorkey
were excited utterances. Clearly, Erica had wtnessed events
startling enough to cause nervous excitenment, i.e., Angel being
shot as she sat beside Erica in a confined area, Angel falling
into Erica’s lap, Erica being personally threatened by the
murderer, Erica learning that her close friend was dying as she

sped through lights and stop signs to get her to the hospital
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and finally, Erica learning from Oficer Yorkey that her close
friend had died. The statenent at issue - identifying Wdell as
the shooter - was nade imediately upon Erica learning from
O ficer Yorkey that Angel had died. The tinme interval between
that startling event and the statenent was not |ong enough for
reflective thought. Moreover, the statenent identifying Evans as
the shooter was made while Erica was under the stress of
excitenment caused by being told Angel was dead. Thus, there is
conpetent, substantial evidence in this record which supports
the trial judge’s discretionary conclusion that Erica' s
identification of Evans to Oficer Yorkey was an excited
utterance which was properly admtted.

The State further suggests that the statenment that sone
white person had shot her over a bad drug deal was not one nade
after reflective thought, but was itself caused by the startling
event of Evans threatening to kill Erica, Sammy, and their

famlies, if they revealed that he was the shooter. Arguably,

the tinme between Evans’ threat - which imedi ately preceded the
mad dash to the hospital - and the statenment to Oficer Yorkey
identifying Evans - made shortly after arrival at the hospital

and immediately upon learning from the officer that Angel was
dead - was nmade before there was tine to contrive - other than

to say whatever popped into her mnd to avoid Evans’ threat.
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| ndeed, one of the officers testified that it appeared that

the first report of Erica and Sammy was being nmade up as they
went along . . ..” (R 1158-59). Evans testified that he told
Sammy and Erica to “conme up with sone story” because he was
“afraid” and was “trying to cover” hinself. (R 1863). In fact,
he suggested they tell the police sonething “about shooting at
the car.” (R 1863). That is percisely the story they first gave
the police; thus it was not one made after reflective thought,
but was what Evans instructed themto give.

Moreover, a story blurted out from intense fear of being
killed does not qualify as one told after having tine for
reflective thought. Since Erica identified Evans as the shooter
while still under the stress of the starting events causing her
nervous excitement without time for reflective thought, it was
an excited utterance.

As this Court said in Stoll, where there was tine to
contrive or msrepresent, “the statenment will be excluded in the
absence of sone proof that the declarant did not in fact engage
in a reflective thought process.” Stoll, 762 So. 2d at 873
(enphasi s added). The evidence in this case clearly shows that
Erica did not in fact engage in a reflective thought process

before identifying Evans as Angel’s killer. Thus, the first
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statenent, made while still under the great excitenent caused by
the startling events, did not preclude the trial court’s finding
that the statenent identifying Evans as the shooter was an
excited utterance. Thus, conpetent substantial evidence exists
whi ch supports the trial judge's discretionary conclusion that
Erica’s identification of Evans to Oficer Yorkey was an excited
utterance which was properly admtted.

In Rogers v. State, 660 So. 2d 237, 240 (Fla. 1995), this
Court noted that “[t]he test regarding the tinme elapsed is not
a bright-line rule of hours or mnutes.” Where a | ong enough
time has passed “to permt reflective thought, the statenent
wll be excluded in the absence of sone proof that the
reflective thought process” did not occur. | d. I n Rogers,
“there conceivably was tine for Daniel to engage in reflective
t hought,” but “the records indicates that Daniel did not engage
in any reflection.” 1d. The evidence indicated that “Daniel was
hysterical when she arrived at her apartnent,” and after calling
the police, she collapsed. | d. She was given a soda and
“paced and remained very excited as she recounted the events.”
I d. Noting that “[a]t no point, . . . did Daniel ever appear
relaxed or calm as she recounted the evening' s events,” this
Court affirmed the trial court’s findings of excited utterance,

explaining that the statenments were nmade while the speaker “was
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still under the effects of the evening' s events.” Id.

In the instant case, the record indicates that neither
Erica, nor Sammy, engaged in reflective thought. Rather, Erica
blurted out an identification of the shooter which would exclude
Evans as he had instructed her to do. Evans, hinself, testified
that he told the two to “come up with some story” to cover him
and he suggested they tell the police sonething “about shooting
at the car.” (R 1863). Terribly frightened, Erica did as Evans
instructed them and Samry went along with it. There was no
evidence of a plan or prior comunication between Erica and
Sammy regarding what they would say about the identity of the
shooter. They did not reflect on the w sdom of offering the
cover story Evans directed; they nerely followed the directive
of the man who had just shot their close friend and threatened
to do the sane to them The record is clear that both Samy and
Erica were extrenely upset and afraid for their own lives and
those of their famly nenbers. Oficer Yorkey' s testinony
relating Erica’ s excited utterance identifying Evans as Angel’s
shooter was properly admtted. Rogers.

Since the record contains conpetent, substantial evidence
supporting the trial court’s ruling that Erica s identification
of Evans as Angel’s shooter was an excited utterance, there was

no error. Oficer Yorkey’s testinony regarding that

56



identification was properly admtted under the hearsay
excepti on.

Oficer lLaderwarg’'s Testinony re Samy: Lt. Mark Laderwarg

spoke with Sammy at the hospital. (R 1196, 1199). Samy “was
extrenely upset.” (R 1199). “He was shaki ng. He was sweati ng.
He was talking extrenely rapidly.” (R 1199). Wen Lt. Laderwarg
was asked what Sammy told him defense counsel interposed a
hearsay objection. (R 1199). The State responded that it was an
“excited utterance,” and the judge ruled that the exception
applied. (R 1200).

Sammy told the officer that “he was in the car with
at least three other people, and said the passenger of the car
had shot Angel Johnson . . . who was sitting in the backseat.”
(R 1200). However, Sammy refused to tell him “who did the
shooting.” (R 1200). Lt. Laderwarg, who knew Sammy, “tried to
get his confidence” so he would “tell nme who,” but “he said, No,
|’m scared he’ll kill me, He'll kill nme.” (R 1213). Eventually,
however, he told the officer that *“Wdell Evans” was the
shooter. (R 1214).

O ficer Yorkey's testinony corroborates Lt. Laderwarg’s in
regard to Sammy’s excited condition. She transported Sammy to
the police departnent, and on the way, she “tried to talk to him

and confort him and let him calm dow a little bit, got hima
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cup of coffee, tried to get himto relax and cal m down because
he was pretty distraught and upset of what had occurred.” (R
1180, 1193). Once they arrived at the station, she “sat him
down and . . . tried to talk to him calmhimdown, reassure him

.” (R 1180). Sammy “was pretty shook up and asked ne if |
could wite it down for him” (R 1181).

Sammy testified that Evans ordered him into a housing
project parking lot where he “started threatening us. . . . He
said if we tell he gonna do this, he gonna kill us.” (R 1076).
Evans sai d:

[He was gonna kill us if we tell, he was
gonna get the whole famly, he know where we stay

at. And so | told him | said Wdell, You can't
do this, You can’'t do this because this is ny

niece. So he's saying, I'mtrusting you all, |I'm
trusting you all, If you tell | swear to God I’1
kill you, 1'’m not playin'. |’ m dead- ass serious

is what he said, swore on his grandma’ s grave.
(R 1077). He told themto “[m ake up an excuse, Say sonething,
| don’t care what you say.” (R 1077). Upon exiting the car,
Evans “tried to wpe his fingerprints and stuff down from the
car . . ..” (R 1077).
As Erica drove to the hospital, she phoned soneone “and told

them that Angel had got shot.” (R 1078). Sammy was in the back

with Angel, and “[s]he was still breathing,” but “was real weak
and she say, Sammy, He shot ne, Help ne, Help ne. | said, Don’t
worry, You're gonna be okay, You'll make it, Don't worry.” (R
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1078) . They ran stop signs and red lights to get Angel to
Hol mes Regi onal Hospital. (R 1078).

When they were confronted by police at the hospital, he and
Erica “was scared at first so we went ahead with the story that
Erica went wth. W said it was a guy in a two-door vyellow
Cougar that shot her at first.” (R 1079). However, Sammy asked
the police “to call ny nother’'s old partner down,” Mark
Laderwarg, and he “told himwhat happened.” (R 1079).

The sane startling events that apply to Erica above, apply
to Sammy, except that of being informed of Angel’s death
i mredi ately before identifying Evans. The statement that sone
guy in a yellow Cougar had shot Angel was not one nade after
reflective thought, but was itself caused by the startling event
of Evans threatening to kill Erica, Sammy, and their famlies,
if they revealed that he was the shooter. Arguably, the tine
between Evans’ threat - which imedi ately preceded the mad dash
to the hospital - and the statenent to Oficer Laderwarg
identifying Evans - was nade before there was tine to contrive
- other than to say whatever popped into his mnd to avoid
Evans’ threat. Moreover, he was parroting what Erica had blurted
out (which was derived from Evans) and was not thinking, nuch
less reflecting, on the matter. Such a statenent blurted out

under these circunstances does not qualify as one told after
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having tinme for reflective thought. Since Samy identified
Evans as the shooter while still wunder the stress of the
starting events causing his nervous excitenment wthout tinme for
reflective thought, it was an excited utterance.

The evidence in this case clearly shows that Samry did not
in fact engage in a reflective thought process Dbefore
identifying Evans as Angel’s killer. Thus, the statenent about
the man in a Cougar, nmade while Sammy was still under the great
excitenment caused by the startling events, did not preclude the

trial court’s finding that the statenment identifying Evans as

the shooter was an excited utterance. Stoll, 762 So. 2d at 873
(enphasi s added). As with Erica, the record indicates that
Sammy did not engage in reflective thought. Rat her, he went

along with the wunrehearsed identification Erica blurted out
based on the directive and storyline provided by Evans. There
was no plan or prior comunication between them regardi ng what
they would say about the identity of the shooter. Cearly, both
were extrenely upset, worried about their friend, and afraid for
their own J|ives and those of their Iloved ones. Oficer
Laderwarg’s testinony relating Sammy’s excited utterance
identifying Evans as Angel’s shooter was properly admtted.

Roger s.

Since conpetent, substantial evidence supports the trial
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court’s conclusion that both Erica’s and Samy’s identification
of Evans to the officers were excited utterances, there was no
error in their adm ssion. In Henyard v. State, 689 So. 2d 239
(Fla. 1996), the statenment of a surviving victim to a police
officer, made quite sonme tine after the crines, was admtted
into evidence as excited utterances. The victim Ms. Lews,
had nmanaged to reach “the front porch of a hone” sone distance
from where she had been shot, and her children killed, by the
defendant. The home occupant called the police, and “[w hen the
officer arrived, he found M. Lewis, who was hysterical but
coherent.” 689 So. 2d at 251. She “told him she had been raped
and shot, identified her assailants as two young bl ack nal es who
fit the description of Henyard and Smalls, and said they had
taken her children.” 1d. This Court found “that Ms. Lew s was
still experiencing the trauma of the events she had just
survived when she spoke to the officer and her statenents were
properly admtted under the excited utterance exception to the
hearsay rule.” 1d.

In the instant case, the victins, Erica and Sammy,
experienced the startling and wholly unexpected shooting of
their <close friend and relative, Angel . They were both
threatened with their lives and the lives of their |oved ones

should they identify the shooter. They were forced to ride
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around the countryside as directed by the shooter rather than
take the dying victim to the hospital. Indeed, Angel lay in
Erica’s lap, gasping for air that Evans denied her. After being
threatened a second tine and instructed to make up a story about
who shot Angel, they were finally permtted to | eave wth Angel
and took her directly to the hospital. Sammy |istened to
Angel’s pleas for help on the frantic drive to the hospital. At
the hospital, they were questioned by police before even
| earni ng that Angel was dead. The evidence is clear that both
were extrenely upset over what had happened, were afraid for
their friend, and were in fear for their lives. The statenents
identifying Evans as the shooter were made while they were still
experiencing the trauma of the events they had just survived.
Their statenents nade to Oficers Yorkey and Laderwarg were
properly admtted as excited utterances. Henyard.

Finally, assum ng arguendo that adm ssion of either, or both
of, Erica’s or Sammy’s statenents through the testinony of the
subject officers was error, any error was harmess beyond a
reasonable doubt. In Henyard, this Court noted that even if
adm ssion of the officer’s testinony regarding the statenents
Ms. Lews nmade to him was error, the error was harnl ess. 689
So. 2d at 251. Ms. Lewis had testified at length at Henyard's

trial, “identifying him as one of her assailants . . ..~ | d.
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“Because the officer’s testinony . . . was nothing nore than a
generalization of specific information which Ms. Lewis testified
to at trial from her own personal know edge,” the error was

harnm ess. 1d.

The sanme is true of the instant case. The testinony of the
officers at issue was brief, and the objected-to portion thereof
concerned the identification of Evans as Angel’s shooter. Bot h
Erica and Sammy testified at length at Evans’ trial, identifying
hi m as Angel’s shooter. Moreover, the other officers from the
hospital testified and Lt. Laderwag testified to the initial
statenents regarding a different shooter. Thus, any error in
adm ssi on of t he officer’s statenents relating t he
identification of Evans made by these two witnesses is harnl ess
beyond a reasonabl e doubt. Henyard.

Moreover, Evans’ conplaint that the officers’ testinony
regarding the identification inproperly bolstered the in-court
testinmony of Erica and Samy is not preserved for appellate
review because it was not raised below Steinhorst v. State, 412

So. 2d 332 (Fla. 1982), cert. denied, 522 U S. 1022 (1997).

However, even if preserved, the claimis wthout nerit because
Erica and Sammy testified at trial and were subjected to
extensive cross-examnation. The jury had anple opportunity to

assess the credibility of both of them See Kornondy v.
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State, 703 So. 2d 454, 458 (Fla. 1997). Thus, the brief hearsay
statenents of the subject officers cannot reasonably be said to
have inproperly bolstered the trial testinony of either Erica or
Samy. See id. Finally, admi ssion of these officers’
testinmony regarding identification of Evans as the shooter is
harm ess because Evans took the stand and admtted shooting
Angel. (R 1838). Wiile it is true that he clained the shot was
an accident, and even blanmed the accident on Angel, even his
version of events identifies him as the shooter. He testified
that he was trying to hand the gun to Angel in the backseat, and
when she pushed it away, it went off, killing her. (R 1838).
Mor eover, he denonstrated how he shot her. (R 1855-56, 1857).
Thus, even if the officers’ testinony regarding the victins’
identification of him as the shooter was inproperly admtted
under the excited utterance exception to the hearsay rule, the
error was harm ess due to Evans’ admssions at trial and the
cunul ative nature of the officers’ testinony regarding the
i dentification. See Chariot v. State, 679 So. 2d 844 (Fla. 4th
DCA 1996) .

Any inproper bolstering of testinobny was harm ess beyond a
reasonabl e doubt. Kor nondy; Chari ot. Evans is entitled to no

relief.
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PONT Il
THE TRIAL COURT DID NOT' ERR I N DENYI NG EVANS
M STRIAL MOTI ON BASED ON ALLEGATIONS THAT THE
PROSECUTOR S REBUTTAL CLOSI NG ARGUMENT | MPROPERLY
SH FTED THE BURDEN OF PROOF TO H M

Evans conplains that during rebuttal closing argunent, the
State made comments which shifted the burden of proof fromit to
hi m (1B 22). The standard of review is abuse of the tria
court's discretion. Breedl ove v. State, 413 So. 2d 1, 8 (Fla
1982). “Wde latitude is permtted in arguing to a jury."
Thomas v. State, 326 So. 2d 413 (Fla. 1975). Control of such
comments is wthin the trial <court's discretion, and an
appellate court will not interfere unless an abuse of discretion
IS shown. Thomas; Paranore v. State, 229 So. 2d 855 (Fla.
1969), nodified, 408 U S 935 92 S . C. 2857, 33 L.Ed.2d 751
(1972).

Evans admts that he did not object to the first coments
about which he conplains on appeal. (1B 28). However, he clains
that since he “pronptly objected to” the “second offending
remark” and referenced the prior coment in his argunent, the
failure to properly preserve the issue, much less bring it to
the trial court’s attention in a tinmely mnner, should be

over | ooked. Gting Ruiz v. State, he argues that “when the

properly preserved objectionable coment 1is <considered in
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conj unction wth t he ar guabl y unpr eserved obj ecti onabl e
coment,” the result is an “error [that] cannot be deened
harm ess.” (IB 28).

In Ruiz, the defendant clained that “the prosecutors engaged
in egregious msconduct during closing argunment in both the

guilt and penalty phases of the trial.” 743 So. 2d 1, 3 (Fla

1999). Two prosecutors were involved, and there were three
conpl ai ned- of lines of i npr oper comments during closing
ar gunent . ld. at 3-6. These lines of coments were not a

couple of brief comments, as in the instant case, but were
| engthy inpassioned argunments which <crossed the realm of
acceptable coments by a wde rmargin. Mor eover , t he
consideration of unobjected-to coments together wth the
objected-to ones in Ruiz was grounded in this Court having
identified three significant and harnful errors and one error
whi ch under the circunstances of the Ruiz case was not harnful
ld. at 7-9. Such errors are not present in the instant case
(neither has Evans argued any), and therefore, Evans is not
entitled to have the unpreserved coments considered by this
Court. Evans’ failure to raise an objection to the first
conpl ai ned- of comment procedurally bars its consideration.
Assumi ng arguendo that the claim is properly before this

Court, it is without nerit. It has long been the rule that a
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trial judge has broad discretion to permt closing argunent.
See Breedlove v. State, 413 So. 2d at 8 (Fla. 1982). Logical
i nferences fromthe evidence may be drawn by the prosecutor, and

all legitimate argunents nay be advanced. |Id.
In Parker v. State, the prosecutor in comenting on the

defense theory of events stated: “’Now in order to believe that
theory or fantasy that M. Hitchcock told you about, about the
Stans and this....’” 641 So. 2d 369, 375 (Fla. 1994). This Court
upheld the trial court’s ruling that the statement was a “’fair
comment, perhaps invited by the <closing argunent by the
defense.”” 1d. There was no abuse of discretion. Id.

Li kewi se, in Evans case, the prosecutor was conmenting on
the defense theory of events. Evans consistently argued that
his shooting of Angel was an accident and that he had planned to
report the matter to the police the next norning. The
prosecutor was nerely pointing out that Evans’ order to Lino to
di spose of the gun with which he shot Angel mlitated against
crediting that defense. In other words, if the gun went off
w thout Evans firing it, why would he have ordered its disposal ?
It is a logical inference fromthe evidence that he told Lino to
get rid of that the gun because it would not have supported his
defense of a shooting being caused by Angel jarring or slapping

the gun. Thus, the comment was a fair comrent on the evidence,
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invited by Evans. Evans has not carried his burden to show that
the trial judge abused his discretion in permtting the subject
ar gunment . Finally, any error in permtting the coment was
harm ess. This is not a case where the prosecutor told the jury
that the defendant had the burden to prove, or disprove, any
el ement of the offense. The conpl ai ned-of comment was directly
specifically to the defense affirmatively offered by Evans.
Moreover, the evidence of Evans’ guilt was overwhel m ng

including the testinony of eyew tnesses. There is no reasonable
possibility that the absence of these conplained-of comrents
woul d have produced a different result. Evans is entitled to no

relief.
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PONT 11
THE TRIAL COURT DID NOT G VE |NCOWLETE AND
CONFUSI NG  JURY INSTRUCTIONS IN VIOLATION OF
APPELLANT" S DUE PROCESS RI GHTS.

Evans conplains that the trial judge's jury instruction on
ki dnappi ng was inconplete and confusing. (1B 30). He says that
the jury instructions on tw of the theories under which
ki dnapping may be established were “inproperly conbined” and
resulted in “totally elimnat[ing] an essential elenment.” (IB
31). This, he clainms, rendered “the instructions confusing and
m sl eading.” (IB 31).

Evans admts that his trial counsel did not object to the
instruction below. (1B 32). However, he clainms that the net
result of the instruction as given was to elimnate an el enent
of the offense and such an error “amounts to fundanental error
whi ch need not be preserved below.” (IB 32).

The standard of review of clainms of fundanmental error is

wel | - est abl i shed. Fundanental error is that “which goes to the

foundati on of the case.” Sanford v. Rubin, 237 So. 2d 134, 137

(Fla. 1970). It is “error which reaches down into the validity
of the trial itself to the extent that a verdict . . . could not
have been obtained without the . . . error.” Archer v. State,
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673 So. 2d 17, 20 (Fla. 1996), v cert. denied, 519 U S. 876
(1996). “[J]ury instructions are subject to the contenporaneous

objection rule, and absent an objection at trial, can be raised

on appeal only if fundanental error occurred.” 1d.
In  Archer V. St at e, this Court sai d t hat even
unconstitutionally vague jury instructions on aggravating

factors do not provide a basis for relief on appeal unless the
def endant made “a specific objection or pr opose[ d] an
alternative instruction at trial . . ..” 673 So. 2d at 19.
Evans’ counsel did not make an objection of any kind to the
ki dnappi ng instruction which the trial judge gave; neither did
he propose a different instruction. Evans made no objection to
that instruction at the charge conference, when it was given, or
at the post instruction comment phase. Thus, the instant claim
is not preserved for appellate review.

Moreover, it is wthout nerit. Evans’ claimis that “the
jury is never told that kidnapping can be commtted if the
defendant had the intent to facilitate the comm ssion of
murder.” (1B 33). He acknow edges, however, that the jury was
“told that kidnapping was commtted if the defendant intended to

terrorize the victinms.” (1B 33). He then conplains that “the

17

Quoting Brown v. State, 124 So. 2d 481, 484 (Fla. 1960).
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options as to the confinenent requirement which is only
applicable if . . . [there was] intent to comnmt or facilitate
t he comm ssion of another felony” were given. (1B 33).

The record shows that the jury was fully instructed on
ki dnapping with the intent to terrorize. (R 2109, 2110). He
was convicted of Kidnapping with a firearm (R 2144). Wile the
information regarding the confinenent requirenent nmay Dbe
applicable only if the type of kidnapping found is the intent to
commt or facilitate another felony, that information was, at
nmost, superfl uous. If anything, it required the jury to nake a
greater finding of culpability, i.e., both intent to terrorize
and confinenent of a certain type and/or duration, than required
under the law Thus, any error was in Evans’ favor and was
harm ess beyond a reasonabl e doubt.

Moreover, any anbiguity in the giving of the Kkidnapping
instruction could have been clarified by the sinple expedient of
calling it to the judge s attention through a proper objection
at the proper tine. Having utterly failed to make any conpl ai nt
what soever about this matter in the trial court, Evans’ instant
claimis procedurally barred. See State v. WIlson, 686 So. 2d
569, 570 (Fla. 1996).

Mor eover, although the trial court’s instruction on

ki dnappi ng may have been anbiguous or inconplete, it was not
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fundanental error. Even assum ng arguendo that the instruction
at issue omtted an essential el ement of kidnapping to
facilitate a felony, Evans is entitled to no relief. An error in
failing to instruct a jury on an essential elenent of a crine is
not fundanental where the elenment is not in genuine dispute.
Stewart v. State, 420 So. 2d 862, 863 (Fla. 1982), cert. denied,
460 U.S. 1103 (1983). See Morton v. State, 459 So. 2d 322, 323

(Fla. 3d DCA 1984). Evans has not argued that there was a
genuine dispute as to any essential elenment of the crinme he
claims was not instructed on. Certainly, such a position was not
argued below. Since it is his burden to establish error, that
failure forecloses any relief.

Further, any error is harml ess because the standard of proof
was hi gher under the instruction given than under the intent to
terrorize instruction. It is also harm ess because the evidence
of Evans’ gui |t of intent-to-terrorize ki dnappi ng IS
overwhelmng. There is no reasonable possibility, nmuch |ess
probability, that the jury would not have found Evans guilty of
ki dnappi ng had the confinenent instruction not been given.

Evans is entitled to no relief.
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PONT 1V
THE TRIAL COURT DID NOT ERR I N DENYI NG EVANS
MOTION  FOR  JUDGVENT OF  ACQUI TTAL AS TO
PREMVEDI TATI ON AND/ CR Kl DNAPPI NG,

Prenedi tation

Evans conplains that “the evidence failed to show any
prenmeditation” and “there was no evidence of kidnapping” because
the “victine were free to leave at any tine.” (IB 35). The
standard of review of sufficiency of the evidence to support a
verdict is substantial conpetent evidence. Rogers v. State, 26
Fla. L. Wekly S115, S116 (Fla. March 1, 2001); Tibbs v. State,
397 So. 2d 1120 (Fla. 1981). See Crunp v. State, 622 So. 2d 963,
971 (Fla. 1993)[where there is substantial conpetent evidence to
support jury verdict, it will not be reversed on appeal]. Evans
has not <carried his burden to show a lack of substantial
conpetent evidence of either preneditation or Kkidnapping.
Clearly, the record contains evidence sufficient to support the
jury’s verdicts.

Wen reviewwng a trial court’s denial of a notion for
judgnment of acquittal based on a clained failure to prove
preneditation, the facts nust be viewed “in a Ilight nost
favorable to the State.” MIller v. State, 770 So. 2d 1144, 1148
(Fla. 2000). This is the sane standard the trial judge is to

use in evaluating the evidence for ruling on a notion for
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j udgnment of acquittal. See Rogers, 26 Fla. L. Wekly at S116.
Moreover, the State is entitled to all of the reasonable

i nferences from that evidence. MIller, 770 So. 2d at 1148. In

addi tion to any di rect evi dence present ed at trial,
preneditation may be inferred from evi dence such as:

[1] the nature of the weapon wused, [2] the
presence or absence of adequate provocation, [3]
previous difficulties between the parties, [4] the
manner in which the hom cide was commtted and [ 5]
the nature and nmanner of the wounds inflicted. [6]
It nmust exist for such tine before the hom cide as
wll enable the accused to be conscious of the
nature of the deed he is about to commt and [7]
the probable result to flow fromit insofar as the
life of the victimis concerned.

| d. “[Plreneditation may occur a matter of nonents before the
murderous act . . ..” Larry v. State, 104 So. 2d 352, 354 (Fla.
1958) .

Evans clainms that the State’'s proof did not show
prenmeditation or crim nal agency. (1B 36). Regar di ng
prenedi tation, Evans says the only evidence presented was “the
testinmony of Edward Rogers” that while in jail, he overheard
Evans having “an angry conversation” on the phone and
i mredi ately upon concluding the conversation, Evans said “if he
got his hands on her, he’'d kill the bitch.” (1B 36). He
di scounts this testinmony, claimng he “was in jail and did not

act upon this statenent.” (1B 36).
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The evidence shows that in October, 1998, Evans and M.
Rogers, who knew each other, were residing together in the
Brevard County Jail. (R 1386). During that tinme, Evans argued
with Angel Johnson by phone, and immediately upon concl uding
that conversation, Evans told M. Rogers he was “pissed off
about this girl.” (R 1386, 1388, 1391). He added: “If | can get
my hands on that bitch I'Il kill her.” (R 1391). Angel was shot
and killed by Evans within two days of his being released from
jail, (1B 36), rendering himable to get his hands on her.

However, contrary to Evans’ conplaint on appeal, there is
much nore record evidence which supports preneditation. It
i ncl udes: Angel, Evans’ brother’s long-tinme girlfriend, had been
accused of “cheating on him” (R 996). Evans conpl ai ned about
it on at l|east two separate occasions in the day and a-half
followwng his release fromjail. A third conplaint occurred when
Evans directly confronted Angel in the car and said: “You re not
going to cheat on ny brother like ny girlfriend cheated on ne.”
(R 996). Angel responded by asking Erica to “tell Wdell that
| love OJ.;” Erica did. (R 996).

At that point, Angel smled at Evans, but “he pulled out the
gun.” (R 996). The barrel of the gun was pointed “[e]xactly
towards her [Angel].” (R 998). “Angel put up her hands,” and

said: “All right, Wdell, Al right.” (R 997). She al so said:
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“Stop, Wdell, Stop.” (R 998). “IH e shot the gun.”'® (R 998)
There was no “tussling . . . over the gun. He nmeant to shoot
her. She did not hit his hand so the gun could go off.” (R
1032-33). Angel fell into Erica’s lap. (R 998).

After she was shot, Angel was “gasping for breath,” and she
said: “Wdell, You shot ne for real, You shot ne for real.” (R
999, 1016). Lino began “to roll the w ndow down” to give Ange
fresh air to breathe, but Evans conmmanded: “Don"t roll the
wi ndow down.” (R 999).

Evans sai d: “That bitch is dead, she’'s dead.” (R 1017)
He then ordered Samy “to take him to Eau Gllie.” (R 1018)
Evans “gave it [the gun] back to Lino and told Lino to dispose
of the gun.” (R 1018, 1020).

After Evans talked to Big Dick in Eau Gllie for “about
three to four, five mnutes,” he “got back in the car and had us
drive up into this parking lot,” a short distance away. (R 1020,
1021, 1034). At the parking lot, Evans

| ooked at Samrmy and he said, If you tell anybody

that | did this I'Il kill you. And then he | ooked
back at nme and he said, I'lIl kill you, If I go to
jail 1’m going to get out because |’ve done
sonething like this before and |[|’ve got out
bef ore. He said, If | don't get out | have

18

On cross, Erica indicated that Evans said sonething like “’You
think this is funny.’”” (R 1029-30).
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sonebody to kill you and your famly.
(R 1021). Erica believed Evans’ threats and was afraid. (R
1022, 1023).

Thereafter, Evans and Lino exited with the gun. (R 1022).
As they did, Evans said, "You all drive her to the hospital.” (R
1022). Erica, who had taken over the driving, raced to the
hospi tal, but Angel died. (R 1024).

Sammy testified that an argunment between Angel and Evans
broke out in the car. (R 1068). Evans charged Angel had cheated
on his brother. (R 1068). Sammy spoke up for her and said: “No,
she’s not. So he got mad at nme, told me to mnd ny own
goddam business, don’t tell him how to run his brother’s
affairs.” (R 1068). Evans punched Sammy’s w ndshield, cracking
it. (R 1069). “[T]hen, he says sonething, so she says sonething
and then she laughed. . . . And then he turn[ed] around saying,
You think it’s funny, You think it’'s funny? And that’'s the part
he shot her.” (R 1069). As he pulled the gun on her, Angel
said: “Wdell, I"'msorry, I'msorry.” (R 1072). Angel “did not
touch the gun.” (R 1072). The gun was “[t]he kind you pull
back.” (R 1092).

After shooting Angel, “he threatened nme and ny cousin that
was in the car.” (R 1071). He said:

if we tell he'll kill wus, if he don't kill us
he’ Il get sonebody else to kill wus, he'll kill
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the whole famly, he know where we stay. Then he
started threatening us in the car. He said if |
had a chance to go ahead and pull out and he said
take himto Eau Gallie, so we went to Eau Gallie.

(R 1072-73). \Wile saying this, Evans pointed the gun “towards

me and Erica[‘s] head.” (R 1073). He and Erica prom sed
“Wdell, W promse we ain't gonna tell, W ain't gonna tell.”
(R 1073).

Evans ordered Sammy to take himto Eau Gallie to Big Dick’'s
house. (R 1073). He did. (R 1073). Although Sammy wanted to go
“get help for her,” he did not because Evans “had a gun to our
head and we couldn’'t at that tinme.” (R 1073). He was afraid
Evans woul d shoot him if he did not follow his instructions. (R
1074) .

After obtaining forty dollars from Big D ck, Evans ordered
Sammy into a housing project parking lot and threatened them
Evans sai d:

. . [He was gonna kill us if we tell, he was
gonna get the whole famly, he know where we stay

at. And so | told him | said Wdell, You can’t
do this, You can’'t do this because this is ny

niece. So he's saying, |I'mtrusting you all, I’'m
trusting you all, If you tell | swear to God 1’1
kill you, 1'’m not playin'. |’ m dead- ass serious

is what he said, swore on his grandma’ s grave.
(R 1077). He told themto “[m ake up an excuse, Say sonething,
| don’t care what you say.” (R 1077). Upon exiting the car,

Evans “tried to wpe his fingerprints and stuff down from the
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car . . ..”" (R 1077). He told Sammy and Erica to nmake up a
story to cover him and suggested they tell the authorities
sonet hing “about shooting at the car.” (R 1863). Lino exited
with Evans. (R 1084). Evans was picked up by another person and
was taken to a notel where he was arrested the next day. (R
1844, 1845).

This evidence in the light nost favorable to upholding the
jury’'s verdict makes it clear that Evans preneditated Angel’s
mur der . The nature of the weapon, a gun, fired at extrenely
cl ose range, and pointed exactly at the intended victim clearly
i ndi cates preneditation.

Al t hough Evans may have believed that Angel had provoked him
to murder her because he had heard she was cheating on his
brother, Angel, Erica, and Sammy all tried to dispel that belief
and repeatedly told him that Angel was not wunfaithful to QOJ.
Thus, there was no adequate provocation. Moreover, the claim
t hat because Angel “put a smle on her face” just before Evans
shot her she provoked the nurder is absurd. Angel and the
others denied Angel’s unfaithfulness, and then she smled at
Evans. The reasonable inference is that she was attenpting to
reassure Evans that there was no basis for himto be angry with
her, nmuch less to hurt her. Certainly, the evidence and

reasonable inferences therefrom are that Angel did not provoke
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Evans to kill her.

M. Edwards’ testinony made it <clear that there were
previous difficulties between Evans and Angel. On at |east one
occasion, they argued over the phone, and afterwards, Evans
threatened to kill Angel, if he could get his hands on her.
Shortly after leaving jail, Evans did just that.?® Mor eover,
ot her evidence of previous difficulties was the conversation the
ni ght before the nurder wherein he called Angel (and another
girl) a whore, and other wunsavory nanes, as well as the
conversation at the gas punps shortly before the confrontation
and nmurder, in the car.

The manner in which Angel was nurdered also shows
prenmedi tation. After shooting Angel, Evans directed Lino to
| eave the wi ndow up so the gasping Angel would not get the air
she so desperately craved. Then, knowi ng that his point-blank

shot had hit Angel in the chest and that she was not dead, he

19

Evans nmade it clear that when he feels sonmeone has hurt him he
"stands up like a man and defends" what is his. (R 2363).
Clearly, Evans believed Angel had hurt him by cheating on his
brother (as his own girlfriend had cheated on him, and he
defended his brother by shooting a 17 year old girl at point

bl ank range.
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told Sammy to drive away and take him to Big D ck where he
borrowed forty dollars. After repeatedly threatening to kill
Sammy, Erica, and their famlies, he departed with Lino and the
murder weapon, directing Lino to dispose of the gun, and,
satisfied that Angel was dead, or would be before they could get
medi cal hel p, he magnani nously agreed that they could take her
to the hospital. However, before departing the vehicle, he
instructed Erica and Samry to tell the police that Angel was
shot by soneone shooting at the car. (R 1863). Then, he ran
and holed up in a notel room where he was subsequently arrested.
These facts clearly show preneditation

Mor eover, Evans’ inplied donestic or crime-of-passion claim
does not defeat preneditation. In Lusk v. State, 498 So. 2d
902, 905 (Fl a. 1986) , this Court det er m ned t hat a
heat - of - passi on defense was wholly unsupported by the evidence
where the defendant had a “four hour period to reflect” on his
future course of action. The four hour period and defendant’s
statenent that he was not “gonna take it no nore” was sufficient

to establish preneditation so conclusively that this Court said

there was “no evidence . . . which would have even warranted a
jury instruction on this defense.” 1d. In the instant case,
Evans threat ened to kill Angel a couple of days before her

murder. The night before the nurder, he conplained that she was
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a whore and was cheating on his brother. Wthin mnutes of the
mur der , he again conpl ai ned about Angel ’ s al | eged
unfai thful ness. Then imrediately preceding bringing out the gun
and firing a bullet into Angel’s heart, Evans again accused her
of unfaithfulness and told Sammy not to tell him how to take
care of his brother’s business. Thus, Evans had many nore than
4 hours to reflect on his future course of action. He had at
| east two days and clearly did reflect on the notive for the
murder in the days, hours, mnutes, and seconds before firing
the killing shot! Thus, not even a jury instruction -- had one
been requested -- on this defense would have been appropriate.
Certainly, Evans has utterly failed to carry his burden to
all ege, and prove, any kind of heat-of-passion defense to
prenedi tation

Clearly, t here was conpet ent subst anti al evi dence
supporting the jury's verdict of first degree preneditated
murder. However, even if there were not, Evans cannot show harm
because he nurdered Angel while commtting the felony of
ki dnappi ng. That ground is an independent basis supporting the
first degree murder conviction and death sentence. See Core v.
State, 26 Fla. Law Wekly S257, S259 (Fla. April 19, 2001).
Evans is entitled to no relief.

Ki dnappi ng
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Evans al so conplains that he should not have been convicted
of kidnapping. (1B 38). He clains that “it was legally
i npossible for her [Angel] to be kidnaped with the intent to
terrorize since by all reports she was rendered virtually
unconsci ous after the shot.” (IB 38). Under si gned counsel does
not know what trial transcripts Defense Counsel read, but they
surely were not those of the instant case. The evidence is

unquestionably clear that Angel was not “virtually unconscious

after the shot." Erica testified that after being shot, Angel
was “gasping for breath,” and she said: “Wdell, You shot ne for
real, You shot nme for real.” (R 999, 1016). Samy testified

that quite sone tine after the shot, as FErica raced to the
hospital, he sat in the back with Angel, and “[s]he was still
breathing,” but “was real weak and she say, Sammy, He shot ne,
Help ne, Help ne.” (R 1078). Finally, even Evans’ friend, Lino,
testified that Angel was “saying she got shot.” (R 1267). Thus,
this record is crystal clear that Angel was not “rendered
virtually unconscious after the shot.”

Moreover, the intent to terrorize Angel is |ikew se clear.
Evans ordered Lino not to |ower the wi ndow to give the gasping
Angel air after he shot her. (R 999, 1016-17). He descri bed
Angel as being dead to the others while she was obviously still

alive. (R 1017). He insisted that they take himto Big D ck’'s
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and did not let them take Angel to the hospital until after
enough tinme had passed and he had thoroughly threatened his
vi ctins. (R 1021, 1024, 1071, 1077). Angel was alive and
conscious as indicated by her speaking with Samry on the way to
the hospital. (R 1078).

Evans then clains that he could not have been convicted of
ki dnappi ng Erica or Sammy because t he evi dence “is
uncontroverted, that appellant had given the gun to Lino” at the
poi nt when he instructed Samry to drive to Big Dick’s house. (IB
39). Again, Evans msrepresents the record. Sammy testified
that Evans ordered him to drive to Eau Gallie to Big Dick's
house, and he did so because although he wanted to go “get help
for her,” he did not because Evans “had a gun to our head and we
couldn’t at that tinme.” (R 1073). He was afraid Evans would
shoot him if he did not follow his instructions. (R 1073-74).

Evans also clains there was “no evidence” that he “confined
and attenpted to terrorize Samry and Erica.” (1B 39). Samy
testified that right after shooting Angel, Evans “threatened ne
and ny cousin that was in the car.” (R 1071). He said:

if we tell he'll kill wus, if he dont kill wus
he’ Il get sonebody else to kill wus, he'll kill
the whole famly, he know where we stay. Then he
started threatening us in the car. He said if |
had a chance to go ahead and pull out and he said
take himto Eau Gallie, so we went to Eau Gallie.

(R 1072-73). \Wiile saying this, Evans pointed the gun “towards

85



me and Erica[‘s] head.” (R 1073). He and Erica prom sed
“Wdell, W promse we ain't gonna tell, W ain't gonna tell.”
(R 1073). They proceeded to Big D ck’s house, and as Lino |eft
the car, Evans ordered him back inside and ordered Sanmmy to
drive a short distance to a parking area where he again
threatened to kill Erica, Samy, and their famlies. (R 1077).

Erica testified that while at the gas station, just prior
to the shooting, Evans “was saying to me . . . what would | do
if there was a gun to ny head and | said, | don’'t know, | would
probably be scared if | had a gun to ny head.” (R 995). As

Sammy related, shortly thereafter, Evans put a gun to their

heads and threatened to kill them after having already shot
Angel . As Lino commented, upon seeing Angel shot, he “was
traumati zed.” (R 1268). Clearly, the evidence well supports

a conviction for kidnapping with the intent to terrorize.

Evans’ appellate claimis wthout nerit.

86



PO NT_V
THE TRI AL COURT DI D NOT ERR IN ALLOW NG THE STATE
TO PRESENT PORTIONS OF THE PSI DURI NG THE PENALTY
PHASE.

Evans conplains that the portions of the PSI which were
attached to the judgnents and sentences of his prior offenses
shoul d not have been admtted during the penalty phase. (1B 40).
The information at issue is summaries of the facts underlying
Evans’ prior convictions. (1B 40). Trial counsel objected to
the hearsay nature of the information, and he also conplained
that the summaries had not been given to himearlier. (R 2225).

On appeal, Evans argues only that since he could not cross
exam ne the person who wote the summaries, that information
should not have gone to the jury. (IB 40-44). That specific
argunment was not made below, and therefore, it is procedurally
barred in this Court. Steinhorst v. State, 412 So. 2d 332 (Fla.
1982). The only argunent offered in support of his hearsay
objection was that it “is not the kind of thing that would cone
in under a business record exception to the hearsay rule.” (R
2225). He added that “[t]his is just plain hearsay,” and “[i]f
they want to establish this sort of stuff they need to have
sonebody testify to it, which we would again object to . . ..”
(R 2225). That they would object to “sonebody” testifying to

the information contained in the summries indicates that the
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nature of the objection below was not the inability to cross
examne a Wwtness. Thus, the claim raised on appeal, i.e.,
confrontation via cross-exam nation, was not raised below and is
procedurally barred. Steinhorst.

Assum ng arguendo that this issue is properly before this
Court, it is without nerit. The standard of appellate review is
that a trial judge has broad discretion regarding the
adm ssibility of evidence. Cole v. State, 701 So. 2d 845, 852
(Fla. 1997). The trial judge’'s ruling thereon wll not be
reversed unless the defendant denonstrates a clear abuse of
judicial discretion. | d. Evans has not nade that show ng
her ei n.

The objection at trial was to the hearsay nature of the
sunmari es. (R 2225, 2243, 2260). Def ense Counsel contended
that “to establish this sort of stuff they need to have sonebody
testify to it, which we would again object to . . ..” (R 2225).
The prosecutor countered that “the case law allows the State to
prove details of the prior violent felonies independent of the
convictions and . . . instruction by the Court.” (R 2227). I n
support of her contention that the summaries could be introduced

together with the certified copies of the convictions, the
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prosecutor cited Koon v. State, 513 So. 2d 1253 (Fla. 1987).2°
Relying on Koon, the trial court agreed that the sunmaries,

t hough hearsay, were adm ssible. (R 2229-30).

In Koon v. State, this Court considered whether the tria

court properly considered statenents in a PSI which described
the threat of violence made to a person of which Koon had been
convicted. 513 So. 2d at 1256. This Court said:

At the sentencing hearing, the court stated that it
used the PSI report only for information pertaining to
prior convictions for violent felonies. The sentencing
order relies on the PSI report only to the extent that
it detailed the violent acts which gave rise to these
convictions. Moreover, practically all of the specific
facts disputed by Koon had nothing to do with the
recitations in the sentencing order. W reject Koon’s
argunment on this point.

| d.

20

The State withdrew its request to include the 923s and asked
only for the paragraph from the PSI which described the
circunstances of the prior crinmes. (R 2231). The State and
Def ense then proceeded to agree upon the portions of each PS|
which would be attached to the convictions. (R 2232, 2234,
2235, 2236). In fact, in regard to the PSI for case
#90- 22119- CF- A, the defense represented: “[We don’t see
anything that needs to be excluded in there.” (R 2232).
Regarding the PSI for case #88-1716, Defense Counsel remarked:
“ITlhe first page looks like it's all right.” (R 2235). The
State then proposed “[t]o delete everything past t he
ci rcunst ances, the defendant’s statenent, the victiminpact.” (R
2238). However, the defense objected and wanted to | eave in the
defendant’s statenment and the victim inpact information. (R
2238) . The court ruled that the itenms would be omtted,
however, the defense could explain any thing it wanted in regard
to the circunstances in its case. (R 2239-40, 2242-43).
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In this case, the sumaries fromthe PSIs contained details
of the crinmes for which Evans had been previously convicted and
to which he had stipulated. Evans has not disputed the accuracy
of any of the factual details contained in the summaries. He
merely conplains - for the first time on appeal - that he had no
opportunity to cross examne the author of the summaries. Even
on appeal, he does not conplain about an inability to cross
exam ne the persons from whom the author of the sunmaries

obtai ned the factual details contained therein. Based on Koon

it is clear that the details of the prior crimes of Evans which
gave rise to the stipulated-to convictions were properly before
t he sentencer, which includes both the judge and the jury.

Moreover, in Rodriguez v. State, 753 So. 2d 29, 44-45 (Fl a.
2000), this Court said:

Details of prior felony convictions involving the use
or threat of violence to the victimare admssible in
the penalty phase of a capital trial, provided the
defendant has a fair opportunity to rebut any hearsay
testinmony. . . . In the case of prior violent felony
convictions, because those details are adm ssible, it
is generally beneficial to the defendant for the jury

to hear about those details from a neutral |aw
enforcenent official rather than from prior wtnesses
or victins. In fact, we have cautioned the State to

ensure that the evidence of prior crinmes does not
becone a feature of the penalty phase proceedi ngs

Nonet hel ess, in many cases, any error in admtting
the hearsay testinony has been considered harm ess
because the certified copy of the conviction itself
concl usivel y establishes the aggravator.
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I n addi ti on, t he def endant’ s I nt erest in

cross-examning the witness is less conpelling where

the testinony concerns a prior felony conviction. The

def endant previ ously had t he opportunity to

cross-examne fact witnesses during the trial for the

prior felony. The transcripts of the prior trial are

also available to rebut the hearsay testinony

describing the prior conviction. This is anal ogous to

cases allowing a penalty phase witness to sumarize
prior testinony because the defendant had the
opportunity to cross-exam ne the declarant during the
ori gi nal proceeding.
(citations omtted). It is clear from Rodriguez that the
hearsay nature of the evidence of the details of the prior
convictions is not a bar to its adm ssion.

This Court has indicated a preference that “a neutral |aw
enforcement official” instead of “wtnesses or victins” give the
information in order to avoid making the facts of the previous
crines a feature of the trial. The nmethod of placing the
details of Evans’ prior crinmes before his jury in the instant
case was even |less potentially prejudicial than presenting it
through a |l aw enforcenent official. A brief witten summary of
the facts, especially when those details are not disputed by the
defendant, is inherently less prejudicial than having a w tness,
victim or law enforcenent official testify before the capital
jury.

Moreover, the State disputes Evans' unpreserved appellate

claim (not made in the |ower court) that he had no opportunity
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to rebut the hearsay information. The PSIs contained the
defendant’ s statenents regarding those crinmes and al so included
victim inpact evidence, which Evans said he wanted placed before
his capital jury. (R 2238, 2239, 2242). The trial judge agreed
that he could place that information before the jury. (R 2240).
If he later elected not to do so, he should not be heard to
conplain on appeal that he had no opportunity to rebut the
information contained in the PSIs.

In fact, the record affirmatively shows that Evans “was
given an opportunity to comment on or rebut the PSI” (R 422) at
the penalty phase, Spencer hearing, and the sentencing hearing.?
(R 368, 400-19, 2358-63). During the penalty phase proceeding,
Evans took the stand to give evidence in support of his
proffered mtigation. He discussed the cases underlying the
prior violent felony aggravator, i.e., cases 88-1716, 90-22119,
and 91-4708. (R 2358-63).

Regardi ng 88-1716, Evans denied that he had conmtted the

battery for which he was charged and convicted.?* (R 2358-59).

21

Victim inpact evidence in the PSI was examned by the tria
court “only . . . in an effort to discern any matters in
mtigation . . . and has not in any way been considered in
aggravation.” (R 423).

22

According to Evans’ testinony, the summary stated that Evans
“junped on sone dude on a notorcycle,” to which Evans responded
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Regardi ng 90-22119, Evans acknowl edged it was charged as a
“IbJattery on a LEQ” (R 2359). He went into considerable
detail describing his version of the facts wunderlying that
of fense. (R 2360-61). He described the incident as “a case of
police brutality.”?® (R 2360). Regar di ng 91-4708, he expl ai ned
that he collided with a police officer while running away from
the |l aw when “the officer junmped out in front of nme.” (R 2362).
Clearly, Evans had, and took full advantage of, his opportunity
to rebut the information regarding the factual basis of his
prior offenses.

Moreover, Evans’ interest in cross-exam ning the author of
the sunmmary of the details of his prior crinmes is less
conpelling because he previously had the opportunity to
cross-examne the persons who provided the factual details
during his trials for the prior crines. Presumably, the
transcripts of those proceedings were available to rebut the
hearsay testinony describing the factual details of the prior
conviction; certainly, Evans has not <carried his burden to

denonstrate otherwi se. Sunmaries of facts proved in prior cases

“[ n] ot hing happened.” (R 2358, 2359).

23

The case went to trial, and Evans was convicted, based on Evans
having “kicked the officer in his . . . private area.” (R 2360).
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shoul d be permtted because the defendant had the opportunity to
cross-exam ne the declarant during the original proceeding. See
Rodri guez.

Finally, any error in admtting the hearsay information was
harm ess because the certified copy of the conviction,
stipulated to by the Defense, conclusively establishes the
aggravator. Rodriguez. It is also harmess in this case because
there was no dispute as to the accuracy of the information
contained in the sumaries.?* Clearly, the law permts the
hearsay information in the instant case. See Rodriguez; Jones
v. State, 748 So. 2d 1012, 1026 (Fla. 2000)[photos of body and
coroner’s report from prior crinme adm ssible hearsay at penalty

phase]; Koon. Evans is entitled to no relief.

24

Moreover, the court permtted Evans to place his statenents
contained in the PSIs and the victinis statenents before the

jury.
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PO NT VI
APPELLANT’ S DEATH SENTENCE I'S NOT
DI SPROPORTI ONATE; THE T™™WO AGGRAVATORS FAR
OUTVEI GH THE NONSTATUTORY M TI GATI O\

Evans conplains that the death penalty should not have been
i nposed because the two aggravating factors do not outweigh the
established mtigators. (1B 47-48). The aggravators are
conviction of a prior, violent felony and the nurder was
committed while Evans was on probation for his other violent
crimes. (R 426).

Evans’ quarrel with the weight the trial court assigned the
aggravators is that in regard to the prior convictions for
violent felonies, they were “an aggravated battery, and two
batteries on a l|aw enforcenent officer.” (1B 47-48). He
considers it “[i]nteresting” that “the injuries suffered by the
victins were mnimal.” (1B 48). He further quarrels with the
wei ght assigned by the trial court, claimng that “there was no
indication that the victim . . . knew beforehand that she was
going to be killed or that she suffered . . ..” (1B 48).
Finally, he suggests that opposition to the death penalty by

sone nenbers of the victims famly,? should replace the

25

He offers no record support for this claim and the State does
not concede that this representation is accurate.
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decisions of the jury and the trial judge in regard to the
appropri ateness of the death penalty. (1B 48).

Evans’ quarrel with the trial court’s determnation that the
two aggravators “far” outweighed the mtigation is not properly
before this Court. It is well-settled that the weight given to
the aggravating and mtigating factors is within the exclusive
province of the trial court. Cole v. State, 701 So. 2d 845, 852
(Fla. 1997), cert. denied, 523 U S. 1051 (1998).

The trial judge found all of the specific mtigation
proposed by Evans and assigned it the appropriate weight.?¢ In
his sentencing order, he detailed his analysis and explicated
many of the factors which went into his determnation of the
weight to be given each natter. On appeal, Evans asks this
Court to reweigh the mtigation and find that it outweighs the
aggr avat or s.

Deciding the weight to be given a mtigating
circunstance is wthin the trial court’s
discretion, and a trial court’s decision is
subject to the abuse-of-discretion standard.

In the sentencing order, the tria

court detail ed t he evi dence present ed
regardi ng each circunstance proposed, found

26

He found: 1) Abused or deprived childhood - little weight; 2)
contributions to society - Ilittle weight; 3) charitable or
humani tari an deeds - sone weight; 4) counselled youth to avoid
crime - little weight; and, 5) behavior while incarcerated -

little weight. (R 435-43).
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each of these nonstatutory mtigators to

exist, and afforded them the weight which

the court found was appropriate.
(citations omtted) Cole v. State, 701 So. 2d at 852. In the
instant case, the trial judge' s sentencing order states the
evi dence of each circunstance, found all mtigators proposed and
afforded them the weight which he felt was appropriate, and
carefully considered anything else on the record which mght
possibly mtigate the offense. Evans has wutterly failed to
establish that the trial judge abused his discretion in regard
to the finding, and weighing, of the mtigating circunstances.

A conparison of the instant case to other simlar cases

conpel s the conclusion that the death sentence -- recommended by

the jury by a vote of ten to two -- is proportionate. I n

Mansfield v. State, 728 So. 2d 636, 647 (Fla. 2000), a death

sentence based on two aggravators -- HAC and commtted during a
sexual battery -- weighed against five nonstatutory mtigators
was proportionate. In Davis v. State, 703 So. 2d 1055 (Fla.

1997), cert. denied, 524 U S 930 (1997), HAC and commtted
during a sexual battery weighed against several nonstatutory
mtigating factors supported an el even to one jury
recomendation, and trial court inposition, of death and was

proportionate. In Shellito v. State, 701 So. 2d 837 (Fla.

1997), two aggravating circunstances, prior violent felony and
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commtted during a robbery, and an eleven to one death
recomendation weighed against age as mtigation and sone
background and character type nonstatutory mtigation supported
a death sentence which this Court upheld as proportionate. In
Consalvo v. State, 697 So. 2d 805 (Fla. 1996), cert. denied, 523
u. S 1109 (1998), this Court found a death sentence
proportionate where two aggravators -- avoid arrest and
commtted during a burglary -- were wei ghed agai nst nonstatutory
mtigation.

Evans explained to the jury in detail his version of the
events underlying the three cases supporting the prior, violent
fel ony aggravator. (R 2358-64). Havi ng heard that testinony,
the jury still recomended death by a 10 to 2 vote, and the
trial judge, who also heard it, inposed the death sentence.
Evans’ argunment to this Court that the prior violent felony was
based on nere batteries with mnimal injuries is based on
evidence which was before, and rejected by, the statutory
sent encer. This Court is not to substitute its judgnment for
that of the jury and judge.

Nei t her should the victimis famly nenbers - sone of whom
may have opposed the death penalty - be permtted to substitute
their judgnment for that of the statutory sentencer. Their views

were clearly placed before the judge, and he, correctly, refused
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to let them dictate the result. Rat her, he did, as the |aw
requires, and determned whether Evans nmet the statutory
criteria for inposition of the death penalty. Havi ng concl uded
that he did, the judge properly sentenced him to death. The
w shes of sonme nmenbers of the victims famly - or those of any
other citizens - are irrelevant to the determination of the
appropriateness of the death penalty for the nurder of Angel
Johnson.

Finally, Evans’ claim - made for the first time in this
Court - that Angel did not suffer as a result of his shooting
her is not a basis for relief on proportionality grounds.
| ndeed, it is not true. The evidence is clear that Angel was
shot at point blank range in the heart. Thereafter, she was
consci ous, she spoke to her killer right after he shot her, and
she spoke to Sammy quite sone tinme later on the way to the
hospi tal . Certainly, a reasonable inference from the evidence
of a shot to the heart from which the conscious victimbled to
death is that she suffered! Further, the fact that Evans
announced “the bitch is dead” right after shooting her, and that
he refused to permt the others to take her to the hospital for
medi cal treatnent until it was unquestionably too |late, or even
to roll down the window to give the gasping victim sone fresh

air as she suffered are factors which should be considered in
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eval uati ng whether the death sentence is proportionate for this

crime. It is; Evans is entitled to no relief.
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CONCLUSI ON

For the reasons set out above, Evans conviction and sentence

of death should be affirnmed in all respects.
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