I N THE SUPREME COURT OF FLORI DA

CHARLI E THOVPSON,

Petitioner,
V. Case No. SC00-473
M CHAEL W MOORE

Respondent .

RESPONSE TO PETI TI ON FOR WRI T OF HABEAS CORPUS

COMES NOW Respondent, M CHAEL W MOCRE, by and through the
under si gned Assi stant Attorney Ceneral, and hereby responds to the
Petition for Wit of Habeas Corpus filed in the above-styl ed case.
Respondent respectfully submts that the petition should be deni ed,

and states as grounds therefor:

FACTS AND PROCEDURAL HI STORY

This Court’s opinion in Petitioner Thonpson's direct appeal,

Thonpson v. State, 648 So. 2d 692 (Fla. 1994), cert. denied, 515

U S 1125 (1995), reflects the follow ng facts:

The appel l ant, Charlie Thonpson, was a groundskeeper at
Myrtle H Il Cenetery in Tanpa. Although he was a | arge
man, about six feet tall and weighing 220 pounds,
Thonpson i njured his back while digging a grave and began
collecting workers' conpensation benefits through the
cenetery's office. After the workers' conpensation
benefits ran out, Thonpson persisted in his belief that



the cenetery owed him $150 nore than he had coll ected.
Thonpson was fired fromhis job at the cenetery in July
of 1986 for failing to show up for work.

In the early afternoon of August 27, 1986, the
bodi es of Russell Swack and Nancy WAl ker were found in a
wooded area near the Myrtle H Il Cenetery. Swack was the
bookkeeper for the cenetery and Wal ker was hi s assi stant.
A nedical examnation revealed that Swack had been
st abbed nine tinmes and shot once in the face. Al of the
injuries had been inflicted while Swack was alive. The
medi cal exam nation of WAl ker established that she had
been shot once in the back of the head. A watch and ring
were m ssing from Swack's body.

One of the managers of the cenetery testified that
he had | ast seen Swack and WAl ker at about ten o' cl ock on
t hat sane norning and that the victins were speaking with
a large unidentified man in the cenetery's business
office. The witness also stated that he left the office
and that, when he returned about fifteen mnutes |ater,
the victinms were gone and the office door was | ocked.

A search of the office reveal ed that Wal ker's purse
was under her desk and her typewiter was still turned
on. In addition, Swack's addi ng machi ne was | eft on and
a bookkeepi ng | edger was on Swack's desk. The last entry
in the |edger, dated that sanme day, was for a check
payabl e to Charlie Thonpson in the amount of $1, 500.

Sever al W t nesses, including the nother of
Thonmpson's children, testified that Thonpson had a watch
and aring in his possession on the afternoon and eveni ng
of the crine. The watch and ring were recovered and
identified as belonging to Swack. Two days after the
crime, Thonpson was arrested when an alert car sal esman
contacted the police after Thonpson and three others
attenpted to purchase a used car with the $1,500 check
fromMrtle HIIl Cenetery.

At Thonpson's trial for the nurders, the State
presented this and ot her evidence to the jury, including
the testinony of a jailhouse informant who stated that
Thonpson admtted killing Swack and Wl ker. Thonpson
presented no witnesses in his defense. The jury found
Thonpson guilty of two counts of first-degree nurder and
two counts of kidnapping. |In the penalty phase of the
trial, the defense presented two psychol ogists who



testified as to Thonpson's nental defi ci enci es.
Thonpson's sister also testified to a history of nental
illnessinthe famly. After hearing this testinony, the
jury recommended the death penalty for each nurder by a

7-to-5 vote. The court found the followng six
aggravating factors: prior felony conviction, mur der
coonmitted while engaged in a Kkidnapping; mur der
commtted to avoid arrest; murder commtted for
pecuni ary gai n; nurder especially hei nous, atrocious, or
cruel; and nurder commtted in a cold, calculated, and

prenedi tated manner. The court found that the evidence
failed to establish extreme nental or enotiona
di sturbance and substantially inpaired capacity, but did
give sonme weight to nonstatutory mtigating factors
i ncluding chronic nental illness, noderate disturbance,
synptons of nmental illness, famly background, and nent al
retardation
648 So. 2d at 693-94.
In his initial direct appeal, Florida Suprenme Court Case No.
70, 401, Thonpson was represented by Assistant Public Defender
St ephen Krosschell. M. Krosschell raised the follow ng ei ghteen

i ssues for consideration:

| SSUE |
DESPI TE H S REPEATED “ TEMPORARY” APPQO NTMENTS
TO THE CIRCU T BENCH COUNTY JUDGE BONANNO

LACKED JURISDICTION TO PRESIDE OVER TH'S
CAPI TAL CASE

| SSUE ||
THE TRIAL JUDGE PO SONED THE RELATI ONSHI P
BETWEEN THOWVPSON AND HI S PUBLI C DEFENDER AND
THEN REFUSED TO APPO NT NEW COUNSEL.
| SSUE |11

THE TRIAL COURT ERRED BY NOI' HOLDI NG AN
EVI DENTI ARY HEARI NG ON WHETHER THE TELEVI SI ON
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CAMERA IN THE COURTROOM WOULD INH BIT THE
CANDOR OF PROSPECTIVE JURCRS ABQUT THEIR
RACI AL BIAS AND ON WHETHER THE CAMERA WOULD
| NCREASE THE CHANCE OF A GUILTY VERDI CT.

| SSUE |V

THE PROSECUTOR DI D NOT PROPERLY EXPLAI N WHY HE
PEREMPTORI LY CHALLENGED FOUR BLACK JURCRS,
BECAUSE (1) HE GAVE NO REASONS AT ALL FOR
EXCLUDI NG ONE BLACK JUROR, (2) THE REASONS HE
GAVE FOR CHALLENG NG SOVE BLACK JURORS ALSO
APPLIED TO WH TE JURORS VWHOM HE DI D NOT
CHALLENGE, AND (3) “WEAKNESS' ON THE DEATH
PENALTY IS AN | LLEGAL REASON FOR EXCLUSI ON.

| SSUE V

THE COURT SHOULD HAVE EXCUSED THREE JURORS FOR
CAUSE RATHER THAN FORCED THE DEFENSE TO USE
PEREMPTORY CHALLENGES; ONE PROSPECTI VE JUROR
HAD BUSI NESS CONNECTIONS WTH THE VI CTI M
VWH CH WOULD HAVE | NFLUENCED HER JUDGMVENT, A
SECOND JUROR WOULD AUTOVATI CALLY HAVE BEEN I N
FAVOR OF DEATH FOR ALL PERSONS CONVI CTED OF
PREMEDI TATED MURDER, AND A THI RD JUROR WOULD
HAVE BEEN | MPROPERLY | NFLUENCED BY GORY
PHOT OGRAPHS.

| SSUE VI

THE TRIAL COURT FAILED TO MAKE THE
CONSTI TUTI ONALLY MANDATED | NQUI RY WHEN THE
DEFENDANT REQUESTED THAT HE BE ALLOAED TO
REPRESENT H MSELF OR, ALTERNATI VELY, THAT NEW
COUNSEL BE APPO NTED FOR HI M

| SSUE VI |
THE TRI AL JUDGE | MPROPERLY FAI LED TO DETERM NE
WHETHER THOMPSON HAD GOOD CAUSE TO BE
DI SSATI SFI ED WTH H S LAWER.
| SSUE VI I |
4



THE TRIAL COURT PRED CATED THE ORI G NAL
COMPETENCY DECISION ON |INVALID EVI DENCE;
MOREOVER, THE COURT SHOULD HAVE HELD A SECOND
COMPETENCY HEARI NG BECAUSE EVENTS AT TRI AL
GAVE REASONABLE GROUNDS FOR BELI EVI NG THAT
THOMPSON HAD BECOVE | NCOVWPETENT DURI NG THE
COURSE OF THE TRI AL.

| SSUE | X

THE TRIAL COURT | MPROPERLY ADM TTED AS
EVI DENCE THOMPSON' S TAPED STATEMENT TO THE
POLI CE, BECAUSE THE POLICE (1) DI D NOT | NSURE
THAT THOWPSON UNDERSTOOD HI'S RIGATS AND
| NTELLI GENTLY WAIVED THEM (2) CCERCED HI S
CONFESSI ON BY USING A LASER ON HM AND (3)
DI D NOT' SCRUPULOUSLY HONOR HI' S DESI RE FOR THE
ASSI STANCE OF COUNSEL.

| SSUE X

THE STATE | MPROPERLY COMMENTED ON THOMPSON' S
RIGAT TO SILENCE AND RIGHT TO COUNSEL BY
| NTRODUCI NG THOWPSON' S STATEMENT THAT HE HAD
ASKED FOR A LAWER BUT COULD NOT AFFORD ONE.

| SSUE XI

THOMWPSON WANTED TO BE ABSENT FROM THE
COURTROOM ONLY DURI NG CLOSI NG ARGUMENTS; HE
DI D NOT WAI VE H' S RI GHAT TO BE PRESENT WHEN THE
JURY RETURNED | TS VERDI CT AND WAS POLLED.

| SSUE XI |
DURI NG THE PENALTY PHASE, THE TRI AL COURT
| MPROPERLY REFUSED TO ALLOW THOVPSON TO REBUT
AND TO M Tl GATE THE ADVERSE | NFERENCES THAT
THE JURY AND THE COURT M GHT HAVE DRAWN FROM
H S COURTROOM CONDUCT.
| SSUE XI I |

FLORI DA’ S STANDARD JURY | NSTRUCTI ONS



| MPROPERLY M NIM ZE THE CAPI TAL SENTENCI NG
JURY’S ROLE DURI NG THE PENALTY PHASE, AND,
THEREFORE, THE TRI AL COURT SHOULD HAVE READ TO
THE JURY A REQUESTED | NSTRUCTI ON WH CH WOULD
HAVE EMPHASI ZED THE JURY’' S | MPORTANT ROLE.

| SSUE Xl V

THE KILLINGS WERE NOT COLD AND CALCULATED,

BECAUSE (1) THE EVI DENCE WAS SUSCEPTI BLE TO
THE CONCLUSI ON THAT THE KI LLI NGS WERE NOT COLD
AND  CALCULATED, (2) THE KILLINGS WERE
COM TTED W TH A PRETENSE OF LEGAL
JUSTI FI CATION, AND (3) THE | NTENT NECESSARY
FOR THE KIDNAPPINGS COULD NOT JUSTIFY A
FI NDI NG OF TH S AGGRAVATI NG FACTOR

| SSUE XV

THE KILLINGS WERE NOT HEI NOUS, ATROCI OUS, OR
CRUEL, BECAUSE THE EVI DENCE DI D NOT SATI SFY A
CORRECT UNDERSTANDI NG OF THE VAGUELY DEFI NED
AGGRAVATI NG Cl RCUMSTANCE.

| SSUE XVI

THE SCORESHEET WAS | NCORRECT AND THE REASON
FOR DEPARTURE | NVALI D.

| SSUE XVI |

EXECUTI NG THE MENTALLY RETARDED |S CRUEL AND
UNUSUAL PUNI SHMVENT.

| SSUE XVI | |

THE SENTENCES OF DEATH IN THIS CASE ARE
DI SPROPORTI ONATE BECAUSE THOMPSON SUFFERED
FROM MENTAL RETARDATI ON, BRAI N DAMAGE, MENTAL
| LLNESS, A LOW EMOTI ONAL CAPACI TY, AND AN
| MPOVERI SHED UPBRING NG IN ADDI TION, THE
KI LLI NG PROBABLY OCCURRED UPON REFLECTI ON COF
ONLY A SHORT DURATI ON.



This Court reversed and remanded the case for a new trial due
to the trial court’s failure to adequately inquire about the
State’s exercise of perenptory challenges during jury selection.

Thonpson v. State, 548 So. 2d 198 (Fla. 1989). This Court also

held that, during the retrial, the State could not admt those
portions of Thonpson’'s statenent to | aw enforcenent which foll owed
an equi vocal request for counsel.

The new trial again resulted in guilty verdicts and two
sentences of death. On appeal, Florida Suprene Court Case No.
76, 147, Thonpson was again represented by Stephen Krosschell;

thirteen i ssues were raised:

| SSUE |

THE TRIAL COURT | MPROPERLY ADM TTED AS
EVI DENCE THOWPSON S STATEMENT TO THE POLI CE
BECAUSE THE POLICE DI D NOI TELL HM HE HAD A
RIGHAT TO A LAWER AT NO COST AND DI D NOT
| NSURE THAT HE UNDERSTOOD HI'S RIGHTS AND
| NTELLI GENTLY WAI VED THEM

| SSUE | |

THE COURT | MPROPERLY ALLOANED THE POCLICE
OFFI CER TO | NVADE THE PROVI NCE OF THE JURY BY
G VING HS OPI NI ON THAT THOWPSON WAS GUI LTY.

| SSUE |11

THE COURT | MPROPERLY ALLOWED THE PROSECUTCOR TO
THREATEN TO USE THOWPSON S TESTI MONY AT THE
FI RST TRI AL AS SUBSTANTI VE EVI DENCE, | N ORDER
TO OBTAI N A DEFENSE STI PULATI ON THAT THOVPSON
SOLD THE WATCH AND RING TO THE STATE
W TNESSES.



| SSUE |V

FUNDAMENTAL ERROR OCCURRED VHEN, DURI NG
DELI BERATI ONS, THE ATTORNEYS PLAYED THE TAPE
FOR THE JURORS AND THE BAI LI FF COVMUNI CATED
WTH THE JUROCRS WH LE THE COURT WAS NOT
PRESENT | N THE DELI BERATI ONS ROOM

| SSUE V

THE KILLINGS WERE NOI COLD AND CALCULATED
BECAUSE A REASONABLE HYPOTHESI S WAS THAT THEY
WERE COMWM TTED IN A RAGE WTH A PRETENSE OF
LEGAL JUSTI FI CATI ON AND BECAUSE THE | NTENT
NECESSARY TO PROVE KIDNAPPING COULD NOT
JUSTIFY A FINDING OF TH'S AGGRAVATI NG
Cl RCUMSTANCE.

| SSUE VI

THE HEI NOUS, ATROCI QUS OR CRUEL AGGRAVATI NG
Cl RCUMSTANCE AND COLD, CALCULATED, AND
PREMEDI TATED AGGRAVATI NG Cl RCUMSTANCE ARE
UNCONSTI TUTI ONALLY APPLI ED I N FLORI DA AND THE
JURY | NSTRUCTIONS ON THESE AGGRAVATORS ARE
UNCONSTI TUTI ONALLY VAGUE.

| SSUE VI |
THE KILLINGS WERE NOT HEI NOUS, ATROCI OUS, OR
CRUEL.

| SSUE VI I |
THE TRIAL JUDGE FAILED TO FILE A PROPER
WRITTEN ORDER AND THE ORDER HE DID FILE
VI OLATED THE DOUBLE JECOPARDY DOCTRI NE.

| SSUE | X
THE TRI AL COURT FAI LED TO CONSI DER THOMPSON' S

MENTAL RETARDATION AND OTHER NONSTATUTORY
M Tl GATI O\.



| SSUE X
EXECUTI NG THE MENTALLY RETARDED |S CRUEL AND
UNUSUAL PUNI SHMVENT.
| SSUE XI

THE DEATH SENTENCES WERE DI SPROPORTI ONATE
BECAUSE THOWPSON  SUFFERED FROM  MENTAL
RETARDATI ON, BRAI N DAMAGE, MENTAL | LLNESS, AND
AN | MPOVERI SHED BACKGROUND; | N ADDI TION, THE
Kl LLI NGS PROBABLY OCCURRED UPON REFLECTI ON COF
ONLY A SHORT DURATI ON.

| SSUE XI |
FLORI DA’ S STANDARD JURY | NSTRUCTI ONS
| MPROPERLY M NIM ZE THE CAPI TAL SENTENCI NG
JURY’ S ROLE DURI NG THE PENALTY PHASE

| SSUE XI I |

THE REASON FOR DEPARTURE FROM THE GUI DELI NES
WAS | NVALI D.

This Court again reversed and remanded for a newtrial due to
a Mranda violation which invalidated those portions of Thonpson’s
statenent to | aw enforcenent that had survived the initial appeal.

Thonpson v. State, 595 So. 2d 16 (Fla. 1992). Once again, however,

Thonpson was convi cted as charged and sentenced to death.

In the third direct appeal, Florida Suprenme Court Case No.
81, 039, Thonpson was represented by Assistant Public Defender Paul
Hel m M. Helmraised one guilt phase issue and six sentencing

i ssues:

| SSUE |
9



THE TRI AL COURT ERRED BY DENYI NG APPELLANT" S
MOTI ON FOR M STRI AL WHEN STATE W TNESS HERVAN
SM TH TESTI FI ED THAT MEMBERS OF H S WORK CREW
TOLD H M THEY SAW APPELLANT REMOVE THE VI CTI M5
FROM THE CEMETERY OFFICE WTH A GUN IN H'S
POCKET.

| SSUE 1 |

THE TRIAL COURT ERRED BY FINDI NG AND
I NSTRUCTING THE JURY  UPON  AGGRAVATI NG
Cl RCUMSTANCES VWH CH VWERE NOT PROVED BEYOND A
REASONABLE DOUBT - AVO D ARREST, PECUN ARY
GAI' N, HEI NOUS, ATROCI QUS, OR CRUEL, AND COLD,
CALCULATED, AND PREMEDI TATED.

| SSUE |11

THE TRIAL COURT VIOLATED THE EIGHTH AND
FOURTEENTH AMENDMVENTS BY | NSTRUCTI NG THE JURY
UPON AND FI NDI NG UNCONSTI TUTI ONALLY OVERBROAD
AGGRAVATI NG CI RCUMSTANCES — FELONY MURDER AND
COLD, CALCULATED, AND PREMEDI TATED.

| SSUE |V

THE TRI AL COURT ERRED BY FAI LI NG TO FI ND AND
VEI GH M Tl GATI NG Cl RCUMSTANCES ESTABLI SHED BY
UNREFUTED EVI DENCE - MENTAL OR EMOTI ONAL
DI STURBANCE, | MPAIRED CAPACITY TO CONFORM
CONDUCT TO THE REQUI REMENTS OF LAW BRAIN
DAMAGE, AND A HI STORY OF DRUG ABUSE.

| SSUE V
THE TRIAL COURT VIOLATED THE  UNUSUAL
PUNI SHVENT PROHI BITION OF THE FLORI DA
CONSTI TUTI ON BY | MPOSI NG DEATH SENTENCES WHI CH

ARE DI SPROPORTI ONATE TO THE Cl RCUMSTANCES OF
TH'S CASE AND I N COVPARI SON W TH OTHER CASES.

| SSUE VI

10



THE |1 MPOSI TION OF THE DEATH PENALTY UPON A
MENTALLY RETARDED DEFENDANT LI KE APPELLANT
VI OLATES THE CRUEL AND/ OR UNUSUAL PUNI SHVENT
PROHI BITIONS O THE STATE AND FEDERAL
CONSTI TUTI ONS.

| SSUE VI |
THE STATUTORY PROVI SI ON ALLOWN NG THE JURY TO
RECOMVEND DEATH BY A SIMPLE MAJORITY VOTE
VI OLATES THE STATE AND FEDERAL CONSTI TUTI ONS.

This Court affirned the judgnents and sentences. Thonpson v.

State, 648 So. 2d 692 (Fla. 1994). Certiorari reviewwas sought in
the United States Suprenme Court; Thonpson franmed the questions
presented as (1) Did the sentencing judge violate the Ei ghth and
Fourteenth Amendnent s by rejecting rel evant mtigating
circunstances established by petitioner’s unrefuted evidence in
deciding to inpose the death penalty; and (2) Dd the Florida
Suprenme Court violate the Eighth and Fourteenth Anmendnments by
hol di ng that the sentencing judge did not err in rejecting rel evant
mtigating circunstances established by petitioner’s unrefuted

evi dence. Revi ew was deni ed on June 5, 1995. Thonpson v. Florida,

515 U.S. 1125 (1995).

Thereafter, Thonpson filed a notion for postconvictionrelief,
whi ch was sunmarily deni ed on August 18, 1999. The instant habeas
petition was tinely filed contenporaneously with the initial brief

in the direct appeal of the denial of postconviction relief.

ARGUMENT

11



MR. THOWPSON' S APPELLATE COUNSEL WAS NOT
| NEFFECTI VE FOR FAI LI NG TO RAI SE | N THE DI RECT
APPEAL A CLAIM THAT THE TRI AL COURT ERRED I N
ALLOW NG A JUROR TO BE EMPANELED WHO EXPRESSED
DOUBTS DURI NG JURY SELECTI ON ABOUT HER ABI LI TY
TO AFFORD MR THOMPSON HI'S CONSTI TUTI ONAL
RI GHT NOT TO TESTI FY DURI NG THE TRI AL.

Petitioner Thonpson alleges that extraordinary relief is
warranted because he was denied the effective assistance of
appel l ate counsel. O course, such a claimrequires an eval uation
of whether counsel’s performance was so deficient that it fell
out si de the range of professionally acceptable performnce and, if
so, whether the deficiency was so egregious that it underm ned

confidence in the <correctness of the result. G oover .

Singletary, 656 So. 2d 424, 425 (Fla. 1995); Byrd v. Singletary,

655 So. 2d 67, 68-69 (Fla. 1995), cert. denied, 516 U S. 1175

(1996) . A review of the record in this case denonstrates that
nei t her deficiency nor prejudice has been shown by Thonpson.
Thonpson’ s argunent i s based on appell ate counsel’s failureto
raise an issue regarding the trial court’s failure to sua sponte
excl ude prospective juror Leonora Wlcott from service. The
transcript from Thonpson's jury selection reflects that defense
counsel s questions to the prospective panel focused initially on
the presunption of innocence and the defendant’s right to renmain
silent (DA-R 111/36-39). Al of the prospective jurors agreed
that they would follow the |law and find Thonpson not guilty if the
State did not neet its burden of proving guilt beyond a reasonabl e
doubt (DA-R 111/41). Al agreed that the defendant had the right
12



to face his accusers and not testify (DA-R 111/43).

At one point, prospective juror Richard Hebbl e i ndi cated that
he had problem wth a defendant not testifying; although he
understood that there was a right to remain silent, he had
difficulty because he felt |ike an innocent defendant “would be
able to get up there and speak his piece” (DA-R 111/48-49).
Prospective juror Lenora Wlcott indicated that she also had
difficulty with the concept (DA-R [11/49). Thereafter, the panel
i ndi cated that they understood that the case woul d be deci ded on
the strength of the State’'s case, and nothing nore (DA-R 111/51).

Followi ng the questioning, the defense asked for a cause
excusal on M. Hebble. The court responded that Hebble had not
i ndi cated that he could not followthe | aw, but when the prosecutor
stated that he would not object to excusing Hebble, the court
granted the challenge (DA-R 111/57-58). There was no di scussion
pertaining to Ms. Wl cott.

Clearly, any issue about the trial court’s failure to excuse
juror Walcott for cause was not preserved for appellate review.
Def ense counsel did not request that Wal cott be excused for cause,
and in fact did not excuse her perenptorily, although he had
sufficient challenges to do so. Unl ess a defendant requests a
chal | enge for cause, then is forced to use a perenptory chall enge,
exhausting all of his perenptory challenges and identifying an
obj ectionable juror that he was unable to perenptorily excuse, he

has not preserved this issue. Bryant v. State, 656 So. 2d 426, 428
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(Fla. 1995). Appel | ate counsel cannot be deenmed to have been
ineffective for failing to raise the claimthat a juror shoul d have
been excused for cause when the issue has not been preserved for

review. Kokal v. Dugger, 718 So. 2d 138, 142-143 (Fla. 1998).

In addition, this issue would not have been successful if
argued in Thonpson’s direct appeal. The test for determ ning juror
conpetency i s whether the juror can | ay asi de any bi as or prejudice
and render a verdict solely on the evidence presented and the

instructions on the law given by the court. Smth v. State, 699

So. 2d 629 (Fla. 1997), cert. denied, 118 S. C. 1194, 1300 (1998);

Lusk v. State, 446 So. 2d 1038 (Fla.), cert. denied, 469 U S 873

(1984). Although juror Wal cott expressed difficulty with the idea
that an innocent defendant may choose not to take the stand, she
never indicated that she could not put aside this concern and
follow the |aw To the contrary, she acknow edged that she
understood that the case would be decided on the strength of the
State’s case, and nothing nore (DA-R [11/51). She was al so
repeatedly rem nded during the trial not to draw any negative
inference from Thonpson's failure to testify (DA-R |1V/78-79
VI/430). There is no indication in the record that she coul d not,
or would not, follow this instruction.

A trial judge has great discretion in determning juror

conpet ency. Van Poyck v. Singletary, 715 So. 2d 930, 931 (Fla

1998). No abuse of discretion has been denonstrated with regard to
the trial court’s failure to sua sponte renove juror Wlcott.

14



Absent sone abuse, this issue had no merit, and therefore counsel

was not ineffective for failing to present this claim Van Poyck,

715 So. 2d at 934; Groover, 656 So. 2d at 425; Chandl er v. Dugger,

634 So. 2d 1066, 1068 (Fla. 1994) (failure to raise nonneritorious
issues is not ineffective assistance of appellate counsel). On

these facts, Thonpson is not entitled to relief.
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VWHEREFORE, Respondent respectfully requests that this
Honor abl e Court DENY the Petition for Wit of Habeas Corpus filed

in this case.

Respectful ly submtted,

CAROL M DI TTMAR

Fl ori da Bar No. 0503843

Assi stant Attorney General
2002 North Lois Ave., Ste. 700
Tanpa, Florida 33607

(813) 873-4739

COUNSEL FOR RESPONDENT

CERTI FI CATE OF SERVI CE

| hereby certify that a true and correct copy of the foregoing
has been furnished by U S Mil to JACK CROOKS and ERI C Pl NKARD,
Capital Collateral Regional Counsel - M ddl e Region, 3801 Cor porex
Park Drive, Suite 210, Tanpa, Florida 33619, this day of

April, 2000.

COUNSEL FOR RESPONDENT
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