IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTSTO THE
FLORIDA RULES OF CRIMINAL PROCEDURE Case No.:

FOUR-YEAR CYCLE REPORT OF
THE FLORIDA BAR
CRIMINAL PROCEDURE RULESCOMMITTEE

JohnF. Harkness, Jr., Executive Director of TheF oridaBar, and JeromeC. Latimer, Chair of The
FloridaBar Criminal Procedure Rules Committee, file this four-year cycle report under Fla. R. Jud.
Admin. 2.130(c).

The committee proposes amendmentsto the rulesand forms as shown on the attached tabl e of
contents(Attachment A), whichincludesthevoting record of thecommitteefor each proposa. Asrequired
by Fla. R. Jud. Admin. 2.130(c)(2), The Florida Bar Board of Governors approved the proposed
amendmentson February 4, 2000, by avote of 32 infavor, 0 opposed. The proposed amendmentsare
attached (Attachment B).

Sinceitslast report, thecommittee hasapproved creation of or amendmentsto 18 rulesand forms.
Thecommitteebelievesthat theadoption of theserulesand formswill significantly improvetheFlorida
Rulesof Crimind Procedureandfacilitatethecorrection of variousproblemsarising under thecurrent rules.

Some of the amendments are technical or editoria in nature, with no substantive effect. For
example, forms were amended to make date references *Y 2K” compliant; competency rules were
amendedtoreflect atransfer of responsi bilitiesbetween executive departments; an amendment isproposed
to clarify that the Office of Statewide Prosecution is a prosecuting authority under the rules.

Significant modificationsto rulesproposed by the committee seek toimplement recent Florida



Supreme Court decisions. For example, new rules governing competency determinations in capital
postconvictionrelief proceedingswere prompted and guided by the court’ sopinioninCarter v. Sate, 706
So.2d 873 (Fla. 1997). A category of illegal sentencesthat may be corrected “at any time’ isaddedin
response to the court’s decision to that effect in Sate v. Mancino, 714 So. 2d 429 (Fla. 1998).
M odification of expungement and sealing of crimind recordsrulesaresought asadirect result of thecourt’s
opiniondeclaring that expungement or sealing of nonjudicial records, under the doctrine of separation of
powers, iswithintheexclusiveprovinceof thelegidature. Satev. D.H.W., 686 So. 2d 1331 (Fla. 1996).

A form by whichacourt may remove court-appointed counsel in petty misdemeanor cases, when
therehasbeen adeterminationthat nojail timewill result, isproposed by thecommitteeinresponsetoa
legidativeinvitationto createsuchaform. §27.512 (2), Fla. Stat. (1999). Rulesconcerning electronic
serviceon partiesare proposed in response to adirective contained in arule of judicial administration
recently promulgated by the court.

Finaly, thecommitteerespondedto perceived problemsarising under current rules. For example,
thecommittee proposesthat time-triggering pleadingsfiled under speedy trid rulesmust befiled separately
and clearly captioned to avoid being inadvertently overlooked by parties and the court. Also, an
amendment eliminating provisionsrequiring formal written out-of-court waiversof counsdl isproposed to
removecurrent confusion about their gpplicationin policeinterrogation sessons. Anamendment requiring
that motionsto suppress evidence befiled “ areasonable time beforetrial” seeksto prevent delay and
prejudice that result from last minute motions to suppress being filed on the day of trial.

[
The recommended amendments and their rationale are as follows:
Rule 3.025. State and Prosecuting Attor ney Defined.

Thisnew ruleistechnical in natureand seeksno substantive change. Proposed by the Statewide
Prosecutor, Melanie Ann Hines, amember of thecommittee, therulerecognizesthat the F oridaRul esof
Criminal Procedurecontainvariousterms(i.e., “ state,” “ stateattorney,” * prosecutor,” “ prosecution”) to
describethe prosecuting authority. Thecommitteevotedinfavor of thisproposal, which seekstoclarify
that, when varioustermsare usedintherul esto describethe prosecuting authority, the Office of Statewide
Prosecutionisincluded. Because the committee believed that the use of specific termsto describethe
prosecuting authority inparticular rulesmay haveaparticular grammetica or contextua meaning that should
not bedisturbed, the committee decided that the proper sol ution wastheadoption of thisnew rulerather
than amendment of every specific reference in the rules.

Rule 3.030. Service of Pleadings and Papers.



The proposed amendment to Rule 3.030 was prompted by the court’ sopinionin Amendments
to the Rules of Judicial Administration — Rule 2.090 — Electronic Transmission and Filing of
Documents, 681 So. 2d 698 (Fla. 1996).

Rule 2.090(d)(2) provides.

Any document electronically transmitted to acourt or clerk of the court shall also be
served on all partiesand interested personsin accor dance with the applicablerules of
court. [emphasis supplied]

Paul R. Regensdorf, then Chair of the FloridaRulesof Judicial Administration Committee, asked
the committee to adopt applicable rules of criminal procedure for electronic filing.

The proposed amendment to Rule 3.030 seeksto regul ate el ectronic service of pleadingsand
paperson partiesandto recogni zethat el ectronicfiling onthecourt ispermissible. Our proposedrevision
tracksthelanguage of theana ogousFla. R. Civ. P. 1.080(b)(5). Under the proposed rule, serviceof a
document isrecognized if it istransmitted electronically to each party with a cover sheet containing
informationidentifying thesender and specifying thetotal number of pagestransmitted. Theproposedrule
also mandates that the time of service iswhen the document has been fully transmitted. Findly, if the
document isreceived after 5:00 p.m., it isconsidered received on the next day that is not a Saturday,
Sunday, or lega holiday.

Concernwasexpressed inthecommitteethat thefailureof the proposed ruleto require additional
serviceby other traditional meanswouldlead to unprofessional exploitation of the service process. For
instance, agencieshaving multipleoffices, each having facs milemachines, may be subjected to useless
serviceat remotebranches. It wassuggested that an unprofessional attorney purposely may do soto seek
anadvantage. By motion, languagewas sought to beincluded that woul d haverequired additional service
by traditional means; thismotionwasdefeated by avoteof 7infavor and 19in opposition. However, the
committee responded to this concern by including, as acommittee note, language that seeksto deter
unprofessional exploitation of the rule.

Rule3.111. Providing Counsel to Indigents.
1. Subdivision 3.111(d)(4).

The first committee proposal to Rule 3.111 concerns “out of court” waivers of counsel in
subdivision (d)(4) and theaddition of acommittee noteto eiminatethe confusion concerning whether this
rule is applicableto nonjudicia investigative proceedings, such as police interrogations. The Florida
SupremeCourt hasheld that thecurrent Rule3.111(d)(4), if read in context, doesnot apply towaiver of
counsel ininvestigativeproceedings. Satev. SL.W., 465 So. 2d 1231 (Fla. 1985); Jordanv. Sate, 334
So0.2d589 (Fla. 1976). Thecourt held that awaiver of rightsunder Mirandav. Arizona, 384 U.S. 436,
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86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), may be made orally or by gesture. More recently, the court
assumed theapplicability of thisprovisionfor written out-of-court waiversto apoliceinterrogation session
but foundthat, intheabsenceof prejudice, compliancewiththeformal requisitesof thecurrent rulewas
not required. Johnson v. State, 660 So. 2d 637 (Fla. 1995). See also Hogan v. Sate, 330 So. 2d 557
(Fla. 2dDCA 1976). TheDistrict Court of Appeal, Fifth District, likewiseassumed theapplicability of the
current provision to police interrogations when it “reminded” the Orlando Police Department of the
requirement of thisrulein Randall v. Sate, 691 So. 2d 573 (Fla. 5th DCA 1997). It was clear to the
committeethat the continued presenceof thereferenceinthecurrent rulesto“ out of court” waiversstill
causes confusion.

Theproposed modificationto Rule3.111(d)(4) and thecommittee note attempt to removethis
confusion and adhere to Rule 3.010, which declaresthat the Florida Rules of Criminal Procedure are
applicableonly to criminal proceedingsin statecourts. Additionally, theproposed ruleno longer seeksto
regulatetheform of “ out of court” waiversfor judicial proceedings. Other provisionsof Rule3.111(d)
insurethat al waiversof counse forjudicia proceedings, including those* out of court,” must beinformed
and freely and voluntarily given. Thismodification of Rule 3.111(d) wasmade by thecommitteeat the
request of LedlieA. Hess, Chief Assistant State Attorney for theNinth Judicial Circuit, whoisamember
of this committee.

2. New subdivision 3.111(e)(1)(E).

Thesecond modificationto Rule3.111 sought by thecommitteeisthe addition of anew subdivision
(e)(1)(E). Thissubdivisionmakesno substantivechange; it merely seeksto havethecriminal procedure
rule conform exactly to the samerequirementsinFla.R. App. P. 9.140(b)(5), addressing thewithdrawal
of defensecounsd after judgment and sentence. Thecommitteefelt that greater compliancelikely will result
withtheaddition of thisconforming rulebecausetrid practitionersin crimina proceedingsaremorefamiliar
withtherulesof criminal procedure than with the rules of appellate procedure. Thismodification was
prompted by therequest of R. Michael MacMillan, formerly Chief Public Defender, Sixth Judicia Circuit.

Rule3.125. Noticeto Appear.

Changes to this rule are editorial and technical in nature and effect no substantive change.
Rule3.190. Pretrial Motions.

Thecommittee seeksto modify subdivision (h)(4), which addressesmotionsto suppressevidence.
Themodificationwould requirethat themotion bemadenot only beforetrial, but “ at areasonabletime”
beforetrial. Thisproposal seeksto curbthepracticeof filing motionsto suppress, which generally require
anevidentiary hearing, ontheday of andimmediately beforetrial, oftenresultingin prejudiceor delay.

Whenmotionsarefiledinthismanner, thewitnesses needed to respond to the meritsoftenarenot tria
witnessesand arenot present, and the need to obtai n thesewitnessesmay causeadelay of thetria. Even
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if thewitnessesfor themotionareavailable, thelength of theevidentiary hearing onthebe ated motionsmay
causeadday of thetrid. Additiondly, thecommittee proposesthat a* good cause” prerequisitebeincluded
regarding the court’ sdiscretion to entertain abelated motion at trial. Again, because of the delay and
potential prejudicethat may arise, some demonstration of reasonabl ejustification for thetardy motion
should be required.

Theseproposal swereprompted by arequest fromtheHonorableKevin M. Emas, amember of
thecommittee, on behaf of the FloridaConference of County Court Judges. Of primary concern of those
inoppositiontothe proposal werethat (1) aspecified timeperiod rather than* reasonabletime” shouldbe
mandated, and (2) the insertion of a“good cause’ requirement might preclude unrelated evidentiary
objectionstothesameevidenceat tria . Thecommitteefavored the* reasonabletime’ language because
it provides the trial court with an opportunity to access the underlying circumstances in making its
determination of reasonableness. Additionally, thislanguage permitsthetrial court greater flexibility in
dealingwithitscalendar. The second concern wasbelieved to beunfounded becausetherequirement for
good cause must be considered in the context of the rule, which is restricted to motions to suppress
evidence. Hearsay, relevancy, or other evidentiary objectionsto thesameevidencewould not begoverned
by thisrule.

Rule3.191. Speedy Trial.

Most of the proposed changes to Rule 3.191 are editorial and technical corrections without
substantive change. However, one substantive change is sought to subdivisions (b) and (p)(2). The
Eighteenth Judicid Circuit proposed, by locd rule, that “ Demand for Speedy Tria” or “ Noticeof Expiration
of Time” pleadingsbe captioned assuch andfiled asaseparate pleading. Additionally, the court sought
torequireserviceof thepleadingsonthestateattorney’ sofficewherethe casewasdocketed and onthe
trial judge. Former Chief Justice Stephen H. Grimesreferred thismatter tothecommitteefor consideration
as astatewide rule.

The committee approved aproposed amendment that would requirethat a*“ Demand for Speedy
Trid” or “Notice of Expiration of Time” be captioned as such and filed in a separate pleading. This
regquirement would prevent thesetime-triggering pleadingsfrom being buried in pleadings addressing
unrel ated matters. Thecommitteerejected further requirementsthat the pleadingsbeserved at specific
locations and on specific individuals. The committee felt that the requirement of aproperly captioned
pleading filed separatel y would prevent most abusesand prevent the pleadingsfrom being inadvertently
overlooked. Thecommitteebelieved that specid problemsor abusesoccurringinparticular judicid circuits
or officeswould be handled best by administrativerulesor instructionsand by theability of partiesto seek
sanctions for the abuse of judicial process.

The proposed amendment should beconsideredinlight of thecurrent Rule 3.090, whichrequires,

inpart, that “[a]ll papersfiledintheactionshall bestyledin suchamanner astoindicateclearly thesubject
matter of the paper and the party requesting or obtaining relief.”
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Rule 3.213. Continuing Incompetency to Proceed, Except | ncompetency to Proceed With
Sentencing: Disposition.

Rule 3.217. Judgment of Not Guilty by Reason of Insanity: Disposition of Defendant.

Rule 3.218. Commitment of a Defendant Found Not Guilty by Reason of I nsanity.

Rule 3.219. Conditional Release.

The proposed changesto theserul esreflect that thefunctions of the Department of Health and
Rehabilitative Servicesregardinginvol untary placement of mental health patientshavebeentransferredto
the Department of Children and Family Services.

Rule 3.692. Petition to Seal or Expunge.
Rule 3.989. Affidavit, Petition, and Order to Expunge or Seal — Forms.

The amendmentsto these rules and forms seek to conform them to the decision of the Florida
Supreme Court in Satev. D.H.W., 686 So. 2d 1131 (Fla. 1996). The Supreme Court in D.H.W. held
that thedetermination of eigibility for expungement and sealing of nonjudicia recordswasasubstantive
matter withintheexclusiveprovinceof thelegidature. TheFloridalegidature, in §943.0585, Fla. Stat.
(expungement), andin 8943.059, Fla. Stat. (sealing), requiresthat oneseeking relief must havenoprior
specified adjudicationsand must obtaina® Certificateof Eligibility” fromtheFloridaDepartment of Law
Enforcement. The current Rule 3.692 and the accompanying forms in Rule 3.989 do not require a
“Certificateof Eligibility” or statement of nonadjudi cation of specified offenses, evenwhenthepetitioner
seeksto expungeor seal nonjudicial records. ThecourtinD.H.W. heldthat acertificateand statement of
nonadjudication is a prerequisite to expunging or sealing nonjudicia records.

The modifications to this rule and the accompanying forms seek to facilitate the process of
expungement and sealing of both judicia and nonjudicial records. The proposed committeenotesimply
references Satev. D.H.W. These changeswere prompted by arequest from John P. Booth, Assistant
General Counsel, Florida Department of Law Enforcement.

Additional amendmentsto Rule 3.989 weremadeat therequest of TheFloridaBar liaison. These
are technical amendments to the forms so that date references would be “Y 2K” compliant.

Rule3.800. Correction, Reduction, and Modification of Sentences.

Thecommittee seeksto add languageto Rule 3.800(a) to specify that sentencesthat fail to grant
proper credit for timeserved and when proper credit isdeterminabl efrom therecord without the necessity
of anevidentiary hearing areillegal and correctable under that subdivision. The proposed amendment
attemptstoincorporatewithin Rule 3.800(a) the holding to thiseffect by the FloridaSupreme Courtin
Satev. Mancino, 714 So. 2d 429 (Fla. 1998). The proposed committee note Simply references the
changetothat case. TheHonorableMgjor B. Harding, Chief Justice, referred thismatter tothecommittee
on the request of The Honorable Gerald B. Cope, Jr.



Themodification sought by thecommitteeisunaffected by therecent changesto Rule 3.800 by the
court in response to a proposal of the Florida Supreme Court Criminal Appea Reform Act Committee.

Rule3.851. Collateral Relief After Death Sentence Has Been I mposed.
1. Title and subdivision 3.851(a).

Theefficacy of thisproposd, at thetimeof thisreport, isuncertain. The Death Pendty Reform Act
of 2000 repealsRule 3.851. Initsplace, thisact woul d establish adual -track procedurethat would bein
direct conflict withthecommittee’ sproposa. By order of the FloridaSupreme Court on February 7, 2000,
theprevioudy existing Rule 3.851 temporarily wasreadopted until the court adoptsnew rulesor until June
30, 2000. In Re: Rules Governing Capital Postconviction Actions, 25 Fla. L. Weekly S119 (Fla. Feb.
7, 2000).

The proposal by the committee sought to amend thetitle of Rule 3.851 and subdivision (a) to
conformtotherest of theruleand would havereflected the status of thelaw beforeenactment of the Death
Penalty Reform Act of 2000. Additionally, it sought to removeapercei ved ambiguity that might result when
adeath sentenceisimposed but thereafter isreduced to alifesentenceondirect appeal . Thisproposal was
prompted by request of Richard B. Green, Assistant Public Defender, Fifteenth Judicial Circuit.

2. Subdivision 3.851(d).

Althoughthe Death Penalty Reform Act of 2000 repeal sRule3.851, thecommittee, at itsJanuary
14, 2000 meeting, believed that thisproposed modification to existing Rule 3.851 could beafree-standing
rule. Thecommittee concluded that the court should havethebenefit of thiswork product. Thisconclusion
acknowledgesthat the proposed amendment doesnot rel ateto any specified timeperiodsand that time
periodsarenot tolled by the application for determination of competency. Additionally, thecommittee
noted that the Death Penalty Reform Act of 2000 did not address this issue.

The Florida Supreme Court, in Carter v. Sate, 706 So. 2d 873 (Fla. 1997), directed the
committeeto adopt rulesgoverning the determination of competency in postconviction proceedingsin
capital cases. IntheCarter opinion, substantia guidancewasgiventothecommitteeconcerningthegenerd
content and tenor of the rules desired by the court. The court directed that a hearing to determine
competency beheldinapostconviction proceedingin capital casesonly whenthereare*factual matters
at issuethat requirethedefendant to competently consult with counsel.” 706 So. 2d at 875. This, thecourt
suggested, would occur only when there are reasonable groundsto believethat acapital defendantis
incompetent to proceed” and when the postconviction proceeding invol ves*factual mattersat issue, the
development or resol ution of whichrequirethedefendant’ sinput.” 706 So. 2d at 875. Theproposedrule
incorporates these court-delineated precepts.

Toaidthetria courtinadetermination about whether thesecriteriafor acompetency determination



are met, the committee required specificity in the motion for examination. In this, the committee was
influenced by JusticeWdls concurring opinioninCarter, which suggested that themotion for competency
determination “must allege with specificity the factual matter at issue and the reason that competent
consultationwith thedefendant isnecessary in respect to each factual matter specified.” 706 So. 2d at 877.
Additiondly, thecommitteewasguided by current provisionsinthecomparablepre-trid competency Rule
3.210(b) (1)—2), whichrequiresimilar specificity. A few membersof thecommitteevoiced concernthat
the specificity requirement placed an unfair burden on defense counse.

InCarter, thecourt expresdy declared that i ssuesinvol vedin apostconviction preceding that are
purely legal innatureor do not requirefactual input from the defendant should continueto be addressed
in atimely manner by counsel and the court regardless of the suggested incompetency or actual
incompetency of thedefendant. 706 So. 2d at 876. The committeeincorporatesthismandatein proposed
amendment 3.851(d)(1)(A)(2).

Thecourt concludedin Carter that thetimeperiodsfor filing apostconviction motioninacapital
case should not be delayed because of the possibleincompetency of thedefendant and hisor her apparent
inability tosgnandverify themotion. Additionally, thecourt concluded that thefiling by counsel of amotion
for postconvictionrelief together withacertificatein goodfaith that counsel hasreasontobelievethat the
client isincompetent would be equival ent to the defendant verifying the postconviction motion. These
conclusions are included in the committee’' s proposed rule at 3.851(d)(1)(A)—B).

Regarding the appointment, examination, and report of expertsand thehearing on expert reports,
thecommittee, asdid thecourtin Carter, |looked to therulesregarding the determination of competency
attrial. SeeRules3.210-3.212. Thoserulesserved asamodel for provisionsin 3.851(d)(2)(D), (3)—4).
Somemembersof thecommitteefdt that language borrowed from Rules3.210and 3.212 wasunclear and
should not beincorporatedinto thenew rule. However, themajority of thecommitteefelt that, becausethis
language had beenthe subject of significant judicia interpretation and application, greater clarity would be
achieved by retention of that language in this postconviction rule.

Theproposed ruleprovidesin subdivision 3.851(d)(4)(B) that, whenthecourt, after inquiry, finds
the defendant to be competent to proceed or, if incompetent, findsthat competency hasbeenrestored, the
defendant shall have 60 dayswithinwhichto amendthemotionfor postconvictionrelief regarding those
issuesthat weredeferred by the court’ sdetermination that they required factual consultationwith counsdl.
Considerabledebateover thisprovision ensued beforeitsadoption. Somefelt that thisgaveadvantageto
attorneyswho might filebasa essmotionsfor competency determinationsto gain moretime. Othersfelt that
thisprovision might shorten adefendant’ sopportunity to fileamendmentsbecausetheremight becasesin
which, at thetimeof thedetermination of competency, morethan 60 daysmay exist beforetheexpiration
of thelimitation period. Thecommitteere ected these concerns. Regarding theformer, it relied onthefact
that themotion suggesting reasonabl egroundsto believetheclient isincompetent must bemadein“good
faith.” Regardingthelatter concern, it wasfelt that the proposed|anguage, in context, woul d be construed
to permit more than 60 days to amend if the limitation period has not expired.
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Rule3.986. FormsRelated to Judgment and Sentence.
Rule3.987. Moation for Postconviction Relief.
Rule3.993. FormsRelated to Capital Postconviction Records Production.

At therequest of TheFloridaBar liai son, technical amendmentsto theseformsweremadeby the
committee so that date references would be “Y 2K” compliant.

The continued efficacy of theRule 3.993form, even amended asproposed, isproblematic because
of the repeal of Rules 3.851, 3.852, and parts of 3.850 by the Death Penalty Reform Act of 2000.

Rule3.994. Order of No Imprisonment.

| n petty misdemeanor cases, whenthecourt declaresthat, onafinding or verdict of guilt or aplea
of guilty or nolo contendere, no sentenceof imprisonment will beimposed, anindigent defendant isnot
congtitutionally nor statutorily entitled to court-appointed counsel. § 27.512, Fla. Stat.; Satev. Ull, 642
S0.2d721 (Fla. 1994). Seealso Scott v. 1linois, 440U.S. 367,99 S.Ct. 1158, 59 L .Ed.2d 383 (1979);
Argersinger v. Hamlin, 407 U.S. 25, 92 S.Ct. 2006, 32 L .Ed. 2d 530 (1972). § 27.512(2), Fla. Stat.,
providesthat the“form and content” of theorder of noimprisonment shall bedetermined by ruleof the
Supreme Court. Our committeewasrequested by CarlosL eon, Staff Attorney, Eleventh Judicia Circuit,
to draft an implementing form.

Thecommitteerespectfully requeststhat the court adopt these proposed amendmentstothe Florida
Rules of Criminal Procedure.



