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PRELI M NARY STATEMENT ABOUT REFERENCES

The Petitioner herein has also filed a notion for
postconviction relief pursuant to Fla. R Crim P. 3.850. The | ower
court’s denial of that notion is on appeal before this Court in
Ventura v. State, Case No. 93, 839. Ref erences to the record on
appeal in that case are of the form e.g., (R 123). References are
al so made to the record prepared in the direct appeal of the

petitioner's conviction and sentence in Ventura v. State, 560 So.2d

217, cert. den. 498 U S. 951, 111 S. C. 372, 112 L. Ed. 334 (1990),
and are of the form e.g., (Dr. 123).

Were there is a reason to draw attention to trial counsel in
this case, they are referred to as “the prosecutor” or “defense
counsel .” “Appel l ate counsel” is the attorney who represented M.
Ventura on direct appeal. The phrase “evidentiary hearing” refers to
the evidentiary hearing conducted on Ventura s notion for
postconviction relief. Generally, the phrase “trial court” nmeans the
court which presided over the defendant’s trial, whereas “l ower
court” means the court which presided over his postconviction
pr oceedi ngs.

JURI SDI CT1 ON TO ENTERTAI N PETI Tl ON
AND GRANT HABEAS CORPUS RELI| EF

This is an original action under Fla. R App. P. 9.100(a).

This Court has original jurisdiction pursuant to Fla. R App. P
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9.030(a)(3) and Article V, sec. 3(b)(9), Fla. Const. The petition
presents constitutional issues which directly concern the judgnent of
this Court during the appellate process, and the legality of M.
Ventura's conviction and sentence of death.

Jurisdiction in this action lies in this Court, see, e.q.

Smth v. State, 400 So. 2d 956, 960 (Fla. 1981), for the fundanental

constitutional errors challenged herein involve the appellate review

process. See WIlson v. Wainwight, 474 So. 2d 1163 (Fla. 1985);

Baggett v. Wainwight, 229 So. 2d 239, 243 (Fla. 1969); cf. Brown v.

Wai nwright, 392 So. 2d 1327 (Fla. 1981). A petition for a wit of
habeas corpus is the proper neans for M. Ventura to raise the clains

presented herein. See, e.qg., Way v. Dugger, 568 So. 2d 1263 (Fl a.

1990); Downs v. Dugger, 514 So. 2d 1069 (Fla. 1987); R ley v.

Wai nwright, 517 So. 2d 656 (Fla. 1987); W] son.
This Court has consistently maintained an especially vigilant
control over capital cases, exercising a special scope of review, see

Ell edge v. State, 346 So. 2d 998, 1002 (Fla. 1977); WIlson v.

Wai nwright, 474 So. 2d at 1165, and has not hesitated in exercising
its inherent jurisdiction to renmedy errors whi ch underm ne confidence
in the fairness and correctness of a capital trial and sentencing

proceedi ngs. Way; WIson; Downs; Riley. This petition presents

substantial constitutional questions which go to the heart of the

fundanmental fairness and reliability of M. Ventura's conviction and
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sentence of death, and of this Court's appellate review M.
Ventura's clains are therefore of the type classically considered by
this Court pursuant to its habeas corpus jurisdiction. This Court
has the inherent power to do justice. The ends of justice call on
the Court to grant the relief sought in this case, as the Court has

done in simlar cases in the past. See, e.qg., R ley; Downs; W]Ison.

The petition pleads clainms involving fundanmental constitutional

error. See Dallas v. Wainwight, 175 So. 2d 785 (Fla. 1965); Pal nes

v. Wainwight, 460 So. 2d 362 (Fla. 1984). The petition includes

clainms predicated on significant, fundanental and retroactive changes

in constitutional |aw See, e.qg., Thompson v. Duqgger, 515 So. 2d 173

(Fla. 1987); Tafero v. VAinwight, 459 So. 2d 1034, 1035 (Fla. 1984);

Edwards v. State, 393 So. 2d 597, 600 n.4 (Fla. 3d DCA), petition

deni ed, 402 So. 2d 613 (Fla. 1981); cf. Wtt v. State, 387 So. 2d 922

(Fla. 1980). These and other reasons denonstrate that the Court's
exercise of its habeas corpus jurisdiction, and of its authority to
correct constitutional errors such as those herein pled, is warranted
in this action. As the petition shows, habeas corpus relief would be
nore than proper on the basis of M. Ventura's clains.

This Court therefore has jurisdiction to entertain M.
Ventura's clainms to grant habeas corpus relief. This and other
Florida courts have consistently recognized that the wit nust issue

where fundanental error occurs on crucial and dispositive points, or
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where a defendant received ineffective assistance of appellate

counsel. See, e.qg., Wlson v. Winwight, 474 So. 2d 1163; MCrae V.

Wai nwright, 439 So. 2d 768 (Fla. 1983); State v. Woden, 246 So. 2d

755, 756 (Fla. 1971); Baggett v. Wainwight, 229 So. 2d 239, 243

(Fla. 1969); Ross v. State, 287 So. 2d 372, 374-75 (Fla. 2d DCA

1973); Davis v. State, 276 So. 2d 846, 849 (Fla. 2d DCA 1973),
affirmed, 290 So. 2d 30 (Fla. 1974). The proper neans of securing a
hearing on such issues in this Court is a petition for wit of habeas

corpus. Baggett, 287 So. 2d 374-75; Powell v. State, 216 So. 2d 446,

448 (Fla. 1968).

M. Ventura's clains are presented bel ow. They denonstrate
t hat habeas corpus relief is proper in this case. 1In light of these
ci rcunstances, M. Ventura respectfully urges that the Court grant
habeas corpus relief.

PROCEDURAL HI STORY

Peter Ventura was convicted of first-degree nmurder and
sentenced to death for his alleged role in the contract nurder of a
mari na enpl oyee. This Court set out a factual statenment in its
decision affirmng his conviction and sentence on direct appeal in

Ventura v. State, 560 So.2d 217, cert. den. 498 U.S. 951, 111 S. C

372, 112 L. Ed. 334 (1990). In summary, the state's evidence at trial
reflected that co-defendant Jerry Wight took out an enpl oyee's

i nsurance policy (called a “key man” policy) on Robert C enente, who
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was one of his enployees, and | ater approached one Jack McDonald to
find sonmeone to kill Clenente in order to collect the insurance
proceeds. MDonald, who was the state's key witness, testified at
trial that he arranged for Ventura to carry out the nurder. MDonald
also testified at Wight's trial. Wight, who was tried about two
years after Ventura, was convicted and received a |ife sentence.
Jack McDonal d escaped prosecution because his speedy trial rights
were violated by the state.

In his direct appeal Ventura raised six clains which this Court
described as follows: (1) the trial court erred by failing to conduct
a full inquiry into the nature of Ventura s allegations of a conflict
of interest and his request to discharge court-appointed counsel and
into court-appointed counsel’s notion to withdraw, (2) the trial
court erred in not granting Ventura s request to di scharge counse
and counsel’s notion to wthdraw, (3) Ventura was denied his right to
effective assistance of counsel due to nmultiple errors allegedly
commtted by trial counsel during the course of his trial; (4) the
trial court erred by giving an instruction on flight; (5) Florida's
death penalty statute violates the sixth, eight, and fourteenth
amendnent s because the statutory aggravating and mtigating
circunstances, as applied by trial and appellate courts, do not truly
limt the class of persons who are eligible for the death penalty;

and (6) Florida's death penalty statute violates the rights to due
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process and a jury trial guaranteed by the constitutions of Florida
and of the United States in that, in rendering its verdict, the jury
did not consider the elenents that statutorily define the crinme for
whi ch the death penalty may be inposed.! dainms one, two and four
were denied on the merits. Claimthree, alleging ineffective
assistance of trial counsel, was denied without prejudice to raise it
in a notion for postconviction relief. This Court found that both the
fifth and sixth clainms were procedurally barred. The Court noted
that the sixth claim which argued that the jury was required to nake
express findings in aggravation, had been considered and rejected in,

anong other cases, Hldwin v. State, 531 So.2d 124 (Fla. 1988).2 The

fifth claimwas al so denied on the nerits w thout further coment.
Ventura filed a notion for post conviction relief. The trial
court's sunmmary denial of that first notion was reversed in State v.

Ventura, (Fla. 1996) 673 So.2d 479. After obtaining pertinent records

t hrough Chapter119, Florida Statutes, Ventura filed an amended rule
3.850 notion on August 16, 1996. (R 1 through 218).
The rule 3.850 notion then before the trial court raised

fifteen clains for relief. Ten of themwere sumarily denied after a

These claims are presented in the order set out in appellate counsal’ sinitial brief.

The state had filed a notice of supplemental authority citing the United States Supreme Court’s
affirmance of Hildwin at 490 U.S. 638, 109 S.Ct. 2055, 104 L.Ed.2d 728 (1989)., which this Court
also cited in its opinion.
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Huf f® hearing by an order dated April 3, 1998. dCdaimone, relating
to public records requests, was deened noot. C ains seven through
fourteen were summarily denied as being procedurally barred because
they “. . . could have and shoul d have been raised on direct appeal.”
The fifteenth claimalleging cunulative error, was found to be

w thout nmerit and subject to summary di sm ssal because many of the
errors described in this claimhad been found to be procedurally
barred. (R 303).

The remaining clainms (two through six) were denied after
an evidentiary hearing by an order dated July 28, 1998 (R 304). The
| oner court’s orders denying relief are presently on appeal before
this Court.

GROUNDS FOR HABEAS CORPUS RELI| EF

By his petition for a wit of habeas corpus, M. Ventura
asserts that his conviction and sentence of death were obtained and
then affirmed during the Court's appellate review process in
violation of his rights as guaranteed by the Fifth, Sixth, Ei ghth and
Fourteenth Amendnents to the United States Constitution, and the
correspondi ng provisions of the Florida Constitution, for each of the
reasons set forth herein. In M. Ventura's case, substantial and

fundanental errors occurred in his capital trial. These errors were

3 Huff v. State, 622 So.2d 982 (Fla.1993).
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uncorrected by the appellate review process. As shown below, relief
IS appropriate.

Ventura’' s counsel on direct appeal raised six grounds for
relief. Except as noted below, these six points failed to include
the i ssues which were presented by the ten clains in the rule 3.850
nmoti on which were deni ed because they had not been raised on direct
appeal. The failure of appellate counsel to raise these issues
constituted ineffective assistance of counsel warranting relief.

l. | mproper consideration of the defendant’s silence and assertion
of innocence.

M. Ventura's sentencing judge relied upon Ventura's failure to
present his version of the offense to find aggravating circunstances,
in violation of the fifth, sixth, eighth, and fourteenth anendnents.
This issue was raised, along with ineffective assistance of trial
counsel for failing to take the appropriate neasures to preserve the
issue, in Cains VII and XI of the rule 3.850 notion. As noted above,
these clains were sunmarily deni ed because they “could have and
shoul d have been raised on appeal .”

Ventura had invoked his right to remain silent as early as June
of 1986, a year and a half before the trial. (Dir. 918). Ventura
exercised his right to remain silent at the trial. At sentencing,
M. Ventura reasserted his innocence and expressed his belief that

the justice system would eventually uncover evidence which M.
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Ventura believed was bei ng conceal ed by the Vol usia County Sheriff's
Department. (Dir. 910-911)
In sentencing M. Ventura to death, the sentencing judge

responded to the defendant's declaration of innocence by stating:

M. Ventura, about all 1'd |ike to say, of
course, is as to the absolute question of guilt
of [sic] innocence, | was not there. The jury

was not there. There appears to be three,

possi bly four people who m ght know for sure

what happened, tragically, of course M.

Clenente is dead and he can't tell us what

happened. Apparently you know what happened,

M. MDonal d knows what happened, and possibly

Jerry Wight knows what happened.
(Dir. 911-912) (Enphasis supplied).Likew se, the trial court noted
inits findings of fact in support of the death penalty that “There
were no eyew tnesses and the Defendant, VENTURA, a/k/a MARTINEZ did
not present his version” (Dir. 1049). The location of the court’s
comment on the defendant’s silence, on page four of the findings, and
the context in which it was presented, show that the defendant’s
silence was a key elenent in the trial court’s finding of the CCP
aggravator. At this point in the findings of fact, the trial court
sets out specific details about the killing. These were al nost al
derived fromthe testinony of Jack McDonald. There was no crine
scene evidence tying Ventura to the killing, and the only physi cal
evi dence tending to do so conprised sone notel receipts and western
uni on docunents that showed he was in the general area at the tine.

No one other than the state’s key witness, Jack MDonald, ever
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clainmed to have been a witness to or direct participant in the
killing.* Two witnesses were called to testify about damagi ng

adm ssi ons nmade by Ventura. Neither could provide any specifics. One
of them Joseph Pike, was a convicted felon and a crony of

McDonal d’s. Tinothy Arview, the other one, was not effectively cross
exam ned at trial although defense counsel had the neans to do so in
his hand at the tine, but what cross exam nation there was showed
that he turned Ventura in to get the reward noney that he thought was
avai l able. Thus Ventura' s silence nust have been a significant
factor in the trial court’s findings about the way in which the
killing occurred, and hence the ultimte finding of the CCP and
pecuni ary gain aggravators. There is sinply no reason why these
comments woul d appear on the record at all, and appear where they
did, unless the court actually did factor in the defendant’s exercise
of his right to remain silent and his assertion of innocence in
reaching its conclusions. Also, the fact that the trial judge

i ncluded a coment on Ventura s silence in both his witten findings
of fact and oral pronouncenent of sentence shows that his remarks
cannot be dism ssed as a nere passing conment.

The trial court's consideration of M. Ventura's sil ence at

4 Reasons for doubting McDonald' s testimony form alarge part of the brief presently before
this Court in Ventura s appeal of the lower court’s denial of his rule 3.850 motion for postconviction
relief.
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trial and assertion of 1innocence as aggravation was flatly inproper:

A defendant has the right to maintain his or her

i nnocence and have a trial by jury. 8Art. |, 22, Fla.
Const. The protection provided by the fifth amendnent to
the United States Constitution guarantees an accused the
right against self-incrimnation. The fact that a

def endant has pled not guilty cannot be used agai nst him
or her during any stage of the proceedi ngs because due
process guarantees an individual the right to maintain

i nnocence even when faced with evidence of overwhel m ng
guilt. Atrial court violates due process by using a
protestation of innocence against a defendant. This
applies to the penalty phase as well as to the guilt phase
under article I, section 9 of the Florida Constitution.
Holton v. State, 573 So. 2d 284, 292 (Fla. 1991).

The presentation and use of evidence of post-Mranda silence is

forbidden by the United States Constitution. Doyle v. Chio, 426 U. S.

610, 96 S.Ct. 2240, 49 L.Ed.2d 91 (1976). Doyle reversed a cri m nal
convi ction where the prosecution attenpted to i npeach a defendant's
excul patory trial testinony by eliciting testinony that the defendant
remai ned silent follow ng_Mranda warnings. The court reasoned that
the promse of aright to remain silent carries with it the inplicit
prom se that silence will not be penalized. Doyle, 426 U S. 610,

619, quoting United States v. Hale, 422 U S 171, 95 S.Ct. 2133

(1975) (Wiite, J., concurring). Thus, use of a defendant's post-
M randa silence is fundanentally unfair, in violation of the due
process clause of the fourteenth anendnent. Doyle, 426 U S. 610,
619.

It is error for a trial court to aggravate a defendant's
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sentence on the basis that the defendant steadfastly maintains his
i nnocence notw t hstandi ng the existence of incrimnating evidence.

Smth v. State, 482 So.2d 469 (Fla. 5th DCA 1986) Bowdoin v. State,

464 So.2d 596 (Fla. 4th DCA 1985); Hubler v. State, 458 So.2d 350

(Fla. 1st DCA 1984). In Jackson v. Wainwight, 421 So.2d 1385

(Fla.1982), this Court noted that it is inproper to consider a
defendant's | ack of renpbrse as an aggravating circunstance in

i nposi ng the death penalty. In Pope v. State, 441 So.2d 1073

(Fla.1983), this Court held that |ack of renorse cannot be inferred
fromthe exercise of constitutional rights.

We have held that lack of renobrse is not an aggravating
factor in and of itself. MCanpbell v. State, 421 So.2d
1072 (Fla.1982). |Its use as additional evidence of an
especi ally hei nous, atrocious or cruel manner of killing
only when the facts of the crinme support the finding of

t hat aggravating factor without reference to renorse is,
at best, redundant and unnecessary. Unfortunately,
renorse is an active enotion and its absence, therefore,
can be measured or inferred only from negative evidence.
This invites the sort of m stake which occurred in the
case now before us--inferring |lack of renorse fromthe
exercise of constitutional rights. This sort of m stake
may, in an extrene case, raise a question as to whether

t he def endant has been deni ed sone neasure of due process,
t hus nmandati ng a remand for reconsideration of the
sentence. For these reasons, we hold that henceforth | ack
of renorse should have no place in the consideration of
aggravating factors. Any convincing evidence of renorse
may properly be considered in mtigation of the sentence,
but absence of renorse should not be wei ghed either as an
aggravating factor nor as an enhancenent of an aggravating
factor. I1d., 1078.

| f anything, the situation is nore extrenme here. The trial court did
not nmerely inferentially use the defendant’s exercise of his
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constitutional rights as one factor in finding a | ack of renorse.
Rat her, the trial court specifically cited instances of the
defendant’ s exercise of his constitutional rights in supporting its
finding of an aggravating factor. Except for Holton, all of the
cases cited here for the proposition that a trial court should not
use the defendant’s exercise of his constitutional rights against him
wer e deci ded before appell ate counsel wote his initial brief, so he
shoul d have been aware of their hol dings.

Trial counsel did not object or take exception to the trial
court’s comments. While prosecutorial conmments on silence are no

| onger considered to be fundanental error, State v. Marshall, 476

So. 2d 150, 153 (Fla.1985)(citing dark v. State, 363 So.2d 331

(Fla.1978), receded fromin part on other grounds, State v. D Guilio,

491 So.2d 1129 (Fla.1986)), the above cited authorities nake it clear
that the sentencing court’s reliance on the defendant’s exercise of
his constitutional rights in finding one or nore aggravating
circunstances justifying the death penalty constitutes a fundanental

deni al of due process. |In Holton, supra, this Court considered the

trial court’s finding that a claimof inpaired ability to conformto
the requirenents of |aw did not apply because Holton had testified
that he was innocent of the crinme. After noting that this finding
was error because it inplicated Holton's exercise of his

constitutional rights, this Court found the error to be harnl ess
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because the trial court had considered evidence of Holton’s drug
abuse, which was the reason Holton had argued inpaired capacity in
the first place. Thus the facts on the record in Holton's case were
properly considered by the trial court, but the trial court’s
reasoni ng about them was wong because it factored in the
def endant’ s assertion of innocence. This Court then found that the
trial court’s finding about inpairment or the lack of it could stand
on consi derations about the evidence of drug abuse al one:
While the trial court did not nake the finding that

Holton’s capacity to appreciate the crimnality of his

conduct or to conformhis conduct to the requirenents of

| aw was substantially inpaired because of his drug abuse,

we are not persuaded that Holton’s drug abuse was not

consi dered. Indeed, the record reflects that this matter

was consi dered when the trial court reviewed the

nonstatutory evidence presented concerning Holton’s

character. Id., 292.
Thus, this Court in Holton found that the trial court’s consideration
of the defendant’s assertion of innocence was a nere superfluity,
whereas here, the trial court found at |east the existence of the CCP
aggravator expressly in part because Ventura “did not present his
version” of the facts. (Dir. 1049).

If an inpropriety at trial rises to the level of a due process
viol ation of a fundanental constitutional right, it may be consi dered

fundanental error which can be raised on appeal in spite of a failure

to object at trial. Hargrave v. State, 427 So.2d 713 (Fl a.1983).

Li kewi se, the Fourth District has stated:
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Appel | ate counsel may be deened to have rendered
ineffective assistance in failing to raise a neritorious
i ssue on appeal even if trial counsel did not preserve it
for appeal if the error or inpropriety rises to the |evel
of a due process violation, constitutional violation, or
anot her matter of fundanental error. Those, of course,
cannot be waived by failure to object. Meyer v.
Singletary, 610 So.2d

1329 (Fla. 4th DCA 1992).

The issue shoul d have been rai sed on direct appeal, but was
not. Pursuant to the fourteenth anmendnment, a crimnal defendant has
the right to receive assistance of counsel on a direct appeal of a

state conviction. Douglas v. California, 372 U.S. 353, 83 S.Ct. 814,

9 L.Ed.2d 811 (1963). This right enconpasses the entitlenent to
receive effective representation by counsel on direct appeal. Evitts
v. Lucey, 469 U S. 387, 105 S.C. 830, 83 L.Ed.2d 821 (1985); Alvord

v. Wainwight, 725 F.2d 1282, 1291 (11th Cr.), cert. denied, 469

U S 956, 105 S.C. 355, 83 L.Ed.2d 291 (1984). In assessing whether
a defendant actually received effective assistance of appellate
counsel, the standard of reviewis the same standard used to eval uate

the performance of trial counsel. Matire v. Wainwight, 811 F.2d

1430, 1435 (11th Cr.1987).. Johnson v. Dugger, 911 F.2d 440, 478

(11th G r.1990).

A person convicted of a crine, whose conviction has
been affirnmed on appeal and who seeks relief fromthe
conviction or sentence on the ground of ineffectiveness of
counsel on appeal nust show, first, that there were
specific errors or om ssions of such magnitude that it can
be said that they deviated fromthe normor fell outside
the range of professionally acceptable performance; and
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second, that the failure or deficiency caused prejudicial
i npact on the appellant by conprom sing the appellate
process to such a degree as to underm ne confidence in
the fairness and correctness of the outcone under the
gover ni ng

standards of decision. Strickland v. Washington, 466 U. S.
668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); Snmith v.
State, 457 So.2d 1380 (Fla.1984).

Johnson v. WAinwight, 463 So.2d 207 (Fla.1985).

Ventura’' s appel l ate counsel did not address the trial court’s

comments on the defendant’s exercise of his right to remain silent

and his assertion of innocence at all in his brief. At page 39 he
challenged “. . .the trial court’s use and this Court’s revi ew of
| ack of renorse by a defendant.” |nproper use of the defendant’s

exercise of his constitutional rights both to remain silent at trial
and maintain his innocence to justify the finding of one or nore
aggravating circunstances is one issue. The use of that sanme conduct
to justify a finding of “no renorse,” whether that finding is used as
a nonstatutory aggravator or to rebut mtigation, is another. They
may stemfromthe sane set of facts, but they are not the sane thing.
The terns “cold, calculated and preneditated” necessarily refer to
the tinme of and before the offense, while renorse or the lack of it
necessarily refers to the tinme after it. The trial court may well
have felt that the defendant’s silence at trial nmeant he had no
renorse, but it clearly and expressly used the defendant’s silence in
its finding of the CCP aggravator. Thus, this issue was not raised by
appel | ate counsel at all.
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In any event, it is not clear fromthis portion of appellate
counsel’s brief whether he was even referring to the events at
Ventura' s trial. The state argued in its answer brief on direct
appeal that “. . .Ventura s appellate counsel has basically
presented a soliloquy and/or harangue as to what he thinks is wong
with the manner in which Florida's death penalty statute is applied.”
(Answer Brief, Page 49). Under Point V of his brief, the one at
i ssue here, appellate counsel wote about many of this Court’s prior
decisions in other death penalty cases, but he did not once cite to
Ventura' s trial record. |In support of his argunment that aggravating
ci rcunst ances had been applied in prior cases in an arbitrary manner
he di scussed in detail aggravators which had no rel evance to
Ventura' s case. As the attorney general said:

| f appellant’ s appellate counsel truly wi shes to chall enge

this court’s application of those aggravating

ci rcunst ances involving the defendant’s prior convictions,

the existence of great risk of harmto others and the

hom ci de being especially hei nous, atrocious or cruel, he

shoul d present such argunents in a case in which these

aggravating circunstances are found. (Answer Brief, Page
51).

Both “Points” V and VI in appellate counsel’s brief are generalized
argunents. Appellate counsel referred to his client as “Hldw n” at
page 49 of the brief, and the wording of the issue presented in the
caption of his Point VI is identical to that asserted as “Point |V

of the initial brief filed by the Public Defender on direct appeal in
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Hldwin v. State, 531 So.2d 124 (Fla.1988). The undersigned is not

in a position to argue that there is anything wong with this sort of
practice in and of itself, other than bad proofing. The point here
is that appellate counsel submtted a generalized boilerplate
argunent which contained a sub argunent that was very close to a
meritorious claimwhich could have been raised on Ventura's behal f,
but wasn’t. The record in this case reflects that the trial court
used the defendant’s exercise of his right to remain silent and his
assertion of innocence in finding at |east the CCP aggravator and
probably the pecuniary gain aggravator as well. This was fundanental
error entitling Ventura to relief. Appellate counsel instead argued
the related issue of no renorse only in a generalized challenge to
this Court’s application of the death penalty statute up until then.
As the attorney general pointed out, the thrust of Point Vin
appel l ate counsel’s brief was that “. . .this court has sinply not
been doing its job. . . .” (Answer Brief, Page 49) The failure to
present a neritorious issue that is apparent on the record
constitutes ineffective assistance of appellate counsel, WIlson v.
Wai nwright, supra, especially where an issue which depended on the
sane facts was presented, only without the facts.
I Failure to challenge the trial court’s finding of no mtigating
ci rcunst ances

The ei ghth amendnent was viol ated by the sentencing

-18-



court's refusal to consider mtigating circunstances clearly set out
in the record. Despite the presence of mtigating circunstances, the
court concluded "there are no mtigating circunstances." (D r.1050).
This issue was raised in Clainms VIIIl and XIl of Ventura s notion for
postconviction relief. These clains were also sunmarily deni ed by
the I ower court because they “could have or should have been raised
on direct appeal.”

When a reasonabl e quantum of conpetent, uncontroverted evi dence
of a mtigating circunstance is presented, the trial court nust find
that the mtigating circunstance has been proved.” Mhn v. State,

714 So.2d 391 (Fla. 1998); N bert v. State, 574 So. 2d 1059, 1062

(Fla. 1990). Spencer v. State, 645 So.2d 377, 385 (Fla.1994). Even

where t he defendant waives the presentation of mtigation the trial
court nust exami ne the record and consider any mtigation that is

present. Farr v. State, 621 So. 2d 1368, 1369 (Fla. 1993).

In Nibert, this Court stated:

Where uncontroverted evidence of a mtigating

ci rcunst ance has been presented, a reasonabl e quantum of
conpetent proof is required before the circunstance can
be said to have been established. See Canpbell. [Canpbell
v. State, 571 So.2d 415 (Fla.1990)]. Thus, when a
reasonabl e quantum of conpetent, uncontroverted evi dence
of a mtigating circunstance is presented, the trial court
must find that the mtigating circunstance has been
proved. 1d., 1061.

This proposition in N bert was based on Rogers v. State, 511 So.2d

526, 534 (Fla.1987), cert. denied, 484 U S. 1020, 108 S.C. 733, 98
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L. Ed. 2d 681 (1988), wherein this Court specifically cited the
follow ng | anguage fromthe United States Suprene Court:

Just as the State may not by statute preclude the
sentencer from considering any mtigating factor, neither
may the sentencer refuse to consider, as a matter of |aw,
any relevant mtigating evidence.... The sentencer, and
the Court of Crimnal Appeals on review, nay determ ne the
wei ght to be given relevant mtigating evidence. But they
may not give it no weight by excluding such evidence from
t heir consideration.

Eddi ngs v. &l ahoma, 455 U. S. 104, 114-15, 102 S.Ct. 869, 876-77, 71

L.Ed.2d 1 (1982).

Appel | ate counsel was or should have been aware of the Rogers
deci sion and the | anguage contained in it. Ventura s initial brief on
di rect appeal was filed on Septenber 13, 1988, and this Court’s
opi nion was dated April 5, 1990. Rogers was not cited at all by
Ventura' s appellate counsel, either in his initial or reply briefs.
Rogers was cited wi thout any quotations by the attorney general in
the answer brief with the follow ng comment: “Appellee would
i kew se suggest that the trial court’s finding of nothing in
mtigation is in accordance wth this court’s decision in Rogers,
supra.” (Answer Brief , Page 54). This “suggestion” by the attorney
general was wong. In light of the | anguage from Eddi ngs cited above

and cited in Rogers, Rogers says the exact opposite. This

m sinterpretati on went unanswered by appel |l ate counsel.
During the penalty phase, M. Ventura presented three
W tnesses. The first witness, Larry Gainly, was a lay mnister, and
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M. Gainly counseled inmates, including M. Ventura. On direct
exam nation, M. Ginly testified:

A If there is a nercy judgnent here
where Peter would go to prison for the rest of
his life, Peter said that he would want to
continue with listening to other people within
the confines of the jail.

Q Do you know whet her or not, sir, in
his character there is a sound Christian
f oundati on?

A Yes. |'massured of that, that there
is a sound Christian foundation because he has
received Jesus Christ. That's his Lord and
Savior. He has counseled others within the
prison walls and when they would conme to him
naturally -- and |1'd get the story from ot her
prisoners, not from Pete.

MR, STARK: | would object to that as
bei ng hearsay, what other prisoners may
have told him

THE COURT: Sustain the hearsay
obj ecti on.

BY MR CASS:

Q You can't say what those people told
you, only what you know.

A Okay. Yes. | know that Peter has
continued in his work wwthin the prison walls
when he was not neeting with ne. He would
bring nore people to these Bible Studies, and
for the past nonth, we have had Sunday norning
services within the prison which is sonething
t hey never had before, and Peter was
encouragi ng the other prisoners to cone out and
hear the nessage of Jesus Christ.

Q Did he assist you in any other way in
your prison mnistry?
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A In that respect, that was really big.

Q |"'msure, but | wondered and | neant
any other instances that he had assisted you?

A. Of hand, sir, | can't think.
don't know just what you nean, but he's been a
trenmendous assi stance to us.

Q Do you believe he harbors any il
will or malice in his soul?

MR, STARK:  Your Honor, | would
object. That's an opinion and concl usion
of the w tness.

THE COURT: Overruled. | will allow
it.
A My |l ast conversation wth Pete was
yesterday, and this is exactly what | wanted to
find out if he did harbor any ill feeling

toward anyone.

He said, no, he did not and he was
ready for whatever the Court and jury may
deci de.

Q Toward the people that testified
agai nst hi nf?

A No ill feeling toward anyone.

Q And not the jury for having found him
guilty?

A Absol utely not.

As a Christian, he couldn't do that,
or shouldn't do that.

Q But you don't believe he would do
t hat ?

A No.
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Q You do believe that he would not?

A | believe he would not hold a grudge
agai nst anyone.

Q | think I can ask you an opi ni on
guesti on.

s Peter Ventura worth saving?

A In my opinion, sir, heis. | believe
that the Lord has nmuch nore work for himwthin
the prison walls, and | believe that Pete is
equi pped for this.

| found out through conversations
with himand teachings that he is well equi pped
to carry on and wtness for Jesus Christ.
(Dir. 864-66).

M. Ventura's second w tness, Deborah Vallejo, was M.
Ventura's daughter. M. Vallejo testified that M. Ventura is a
"real good father" and a "very wise man" (Dir. 871). According to
Ms. Vallejo' s testinmony, M. Ventura was very supportive (Dir. 871),
| oves children (Dir. 871), counseled his children to stay away from
trouble (Dir. 872), provided enotional care for his children (Dr
872), and deserved saving (Dr. 873).

M. Ventura's final wtness, Ceon Zotas, was a longtine friend
of M. Ventura and M. Ventura's ex-enployer. M. Zotas has known
M. Ventura for forty years. (Dr. 876). M. Zotas testified that
M. Ventura "provided good for his famly and used to work two jobs
when we were young. He's a hard worker, and he went in his own

busi ness, contracting, and he was super."” (Dr. 877). M. Zotas
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testified that M. Ventura worked for himin the printing business.
M. Zotas testified that M. Ventura had | earned a "very good trade"
(Dir. 878), and that M. Ventura was worth saving. (Dir. 878).

M. Ventura presented unrefuted nonstatutory mtigating
evidence rejected by the trial court, despite contrary precedent.
Potential for rehabilitation was a recognized mtigator at the tine

of Ventura' s trial and appeal. Brown v. State, 526 So.2d 903, 908

(Fla.) ("The potential for rehabilitation constitutes a valid

mtigating factor. Francis v. Dugger, 514 So.2d 1097, 1098

(Fla.1987); Vvalle v. State, 502 So.2d 1225, 1226 (Fla.1987)."); see

al so Songer v. State, 544 So.2d 1010, 1011-12 (Fla.1989) (mtigation

found in, anong other things, unrebutted evidence that defendant
experienced positive change and self-inprovenent while in prison;
and defendant was adaptable to structured prison life); cf. Carter

v. State, 560 So.2d 1166, 1169 (Fl a.1990) (defendant's anenability to

rehabilitation consider8ed a factor in reversing jury override).

Ni bert, supra. Evidence that a defendant is a caring famly person

was al so recognized mtigation, e.g. Caruthers v. State, 465 So. 2d
496 (Fla.1985) (cited in appellate counsel’s brief), as is evidence
that M. Ventura had a good enpl oynent history and positive character

traits, See Fead v. State, 512 So.2d 176 (Fla.1987); MCanpbell v.

State, 421 So.2d 1072 (Fla.1982), cited in Holsworth v. State, 522

So. 2d 348 (Fla. 1988); as well as evidence that M. Ventura was a
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nodel prisoner, Id., MRae v. State, 582 So. 2d 613 (Fla. 1991); and
t hat he devel oped and evi denced strong spiritual and religious
standards. 1d.__Eddi ngs and Rogers were avail able to appellate

counsel, as were Lockett v. Chio, 438 U S. 586, 98 S.Ct. 2954, 57

L. Ed. 2d 973 (1978), and Hitchcock v. Dugger, 481 U S. 393, 107 S.C

1821, 95 L. Ed.2d 347 (1987). Downs v. Dugger, 514 So.2d 1069

(Fla.1987); Thonpson v. Dugger, 515 So.2d 173 (Fla.1987). Riley v.

Wai nwright, 517 So.2d 656 (Fla.1987); Morgan v. State, 515 So.2d 975

(Fla.1987), and others.

In Canpbell v. State, 571 So. 2d 415 (Fla. 1990), this Court

set out the requirenents on sentencing courts in making findings wth
respect to mtigating circunstances:

When addressing mtigating circunstances,
the sentencing court nust expressly evaluate in
its witten order each mtigating circunstance
proposed by the defendant to determ ne whether
it is supported by the evidence and whether, in
the case of nonstatutory factors, it is truly
of a mtigating nature. . . . The court nust
find as a mtigating circunstance each proposed
factor that is mtigating in nature and has
been reasonably established by the greater
wei ght of the evidence . . . . The court next
must wei gh the aggravating circunstances
against the mtigating and, in order to
facilitate appellate review, nust expressly
consider inits witten order each established
mtigating circunstance. Although the relative
wei ght given each mtigating factor is within
t he province of the sentencing court, a
mtigating factor once found cannot be
di sm ssed as having no weight. To be
sustained, the trial court's final decision in
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t he wei ghi ng process nust be supported by
"sufficient conpetent evidence in the record.”
Brown v. Wainwight, 392 So. 2d 1327, 1331
(Fla. 1981).

Canpbell, 571 So. 2d at 419-20 (footnotes and citations
omtted)(enphasis added). The trial court's inadequate consideration
of M. Ventura's unrefuted mtigation | eaves no way for this Court to
tell whether the court found 1) that the proposed mtigating factors
were not sufficiently mtigating, or 2) that the proposed mtigating
factors were not the greater weight. Meaningful appellate review was
denied. The lack of any factual findings or reasons for the court's
concl usi ons regardi ng any of the proposed nonstatutory mtigating
factors falls far short of the requirenents set forth in Canpbel
that a trial court nust make specific findings concerning each
proposed mtigating circunstance, including the weight to be accorded
to each mtigating factor. Canpbell, 571 So. 2d at 419-20. The
result is that there is no way to know whether the trial court
properly considered all the relevant mtigati on advanced by M.
Ventura and no way for this Court to have perfornmed neani ngful review
of M. Ventura' s death sentence. M. Ventura is entitled to habeas
relief. Appellate counsel was ineffective for failing to present
this issue on direct appeal.

Once again, appellate counsel raised the issue of the tria
court’s “no mtigation” finding only as a sub issue within his
general attack on the application of the death penalty in Point V of
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his brief, if he can be said to have raised it at all. (Initial
Brief, Pages 42 to 44). As noted above, this portion of his brief
contains no references to Ventura's trial record, or anything el se
about what actually did happen at Ventura s trial. As with the rest
of the argunent presented by Point V of appellate counsel’s brief,
the portion which referred to a no mtigation finding by the trial
court did not depend on the facts of the particular case at hand.
The point is not that this was ineffective assistance in and of
itself. The point is that appellate counsel was on notice that there
was a case-specific nmeritorious issue apparent on the record which
coul d have been asserted on Ventura s behal f, and appell ate counsel
did not raise it. Hs failure to do so constituted ineffective
assi stance of appellate counsel.
L1l Failure to raise the issue of inadequate penalty phase

i nstructions and sentenci ng standards.

A Burden shifting.

M. Ventura's sentence of death violates the fifth, sixth,
ei ghth and fourteenth anendnents because the penalty phase jury
instructions shifted the burden to M. Ventura to prove that death
was i nappropriate and because the sentencing judge hinself enployed
this inproper standard in sentencing M. Ventura to death. This
i ssue also was raised in Ventura' s notion for postconviction relief

and summarily deni ed because it “could have or should have been
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rai sed on appeal.” Appellate counsel provided ineffective assistance
of counsel by failing to raise this claim

At the outset of the penalty phase, the jury was instructed as
fol |l ows:

The State and the Defense may now present
evidence relative to the nature of the crine
and the character of the defendant.

You are instructed that this evidence,
when considered with the evidence you have
al ready heard, is presented in order that you
m ght determne, first, whether sufficient
aggravating circunstances exi st that would
justify the inposition of the death penalty.

And second, whether there are mtigating
ci rcunstances sufficient to outweigh the
aggravating circunstances, if any.

(Dir. 858)(enphasi s added).

In his instructions before the jury retired to deliberate, the
j udge agai n expl ai ned that once aggravating circunstances were found
the jury was to recommend death unless the mtigating circunstances
out wei ghed the aggravating circunstances:

As you have been told, the final decision
as to what punishnment shall be inposed is the
responsibility of the Judge; however, it is
your duty to followthe |law that will now be
given to you by the Court and render to the
Court advisory sentences (sic) based upon your
determ nation as to whether sufficient
aggravating circunstances exist to justify
i nposition of the death penalty and whet her
sufficient mtigating circunstances exist to
out wei gh any aggravating circunstance found to
exi st.
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(Dir. 900) (enphasi s added).
Then, the trial court at sentencing stated:

[t]he Court has considered the aggravating
and mtigating circunstances presented in the
evidence in this case and determ ned that
sufficient aggravating circunstances exist; and
that there are insufficient mtigating
ci rcunst ances to outwei gh the aggravating
ci rcunst ances.

(Dir. 948) (enphasi s added).
The instructions shifted the burden of proof to M. Ventura on
the central sentencing issue of whether he should live or die. Under

Mul | aney v. WIlbur, 421 U.S. 684, 95 S.Ct. 1881, 44 L.Ed.2d 508

(1975) this unconstitutional burden-shifting violated M. Ventura's

due process and Ei ghth anmendnent rights. Sandstromyv. Montana, 442
U S 510, 99 S.C. 2450, 61 L.Ed.2d 39 (1979).

In being instructed that mtigating circunstances nust outweigh
aggravating circunstances before the jury could reconmmend |ife, the
jury was effectively told that once aggravating circunstances were
established, it need not consider mtigating circunstances unl ess
those mtigating circunstances were sufficient to outweigh the

aggravating circunstances. MIlls v. Maryland, 486 U S. 367, 108 S.

Ct. 1860, 100 L.Ed.2d 384 (1988); Hitchcock v. Dugger, 481 U S. 393,
107 S. C. 1821, 95 L.Ed.2d 347 (1987). Appellate counsel’s failure
to raise this issue constituted ineffective assi stance of counsel

warranting relief.
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B. Vagueness
M. Ventura's sentencing jury was inproperly instructed on the
aggravating circunstances, and the aggravators were inproperly argued

and inposed, in violation of Maynard v. Cartwight, H tchcock v.

Dugger, and the Eighth and Fourteenth Anendnents. This issue was
raised in Clains X and XIV of the Rule 3.850 notion and denied
because it could have been rai sed on appeal, but was not. The
failure to do so constituted ineffective assistance of appellate
counsel
“[1]n a "weighing'" State [such as Florida], where

the aggravating and mtigating factors are bal anced

agai nst each other, it is constitutional error for the

sentencer to give weight to an unconstitutionally vague

aggravating factor, even if other, valid aggravating
factors obtain." R chnond v. Lews, 506 U S. 40, 113 S

Ct. 528, 121 L.Ed.2d 411 (1992). A facially vague and over broad
aggravating factor nmay be cured where "an adequate narrow ng
construction of the factor" is adopted and applied. [1d. However, in
order for the violation of the Ei ghth and Fourteenth Anendnents to be
cured, "the narrowi ng construction” nust be applied during a
"sentencing cal culus" free fromthe taint of the facially vague and
overbroad factor. |[d. at 535. In Florida, the jury is a co-

sentencer. Johnson v. Singletary, 612 So. 2d 575 (Fla. 1993). "By

giving great weight' to the jury recommendation, the trial court

indirectly weighed the invalid aggravating factor that we nust
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presunme the jury found." Espinosa v. Florida, 505 U. S. 1079, 112 S.

Ct. 2926, 120 L.Ed.2d 854 (1992). This indirect weighing of the
facially vague and overbroad aggravators violates the Ei ghth and
Fourteenth Amendnent. 1d. Therefore, the jury's sentencing cal cul us
must be free fromfacially vague and overbroad aggravating factors.
Id. at 2929. Thus, in order to cure the facially vague and over broad
statutory | anguage, the jury nust receive the adequate narrow ng
construction. 1d. at 2928.

In M. Ventura's case the jury was not instructed as to the
[imting constructions placed upon any of the aggravating
circunstances. The failure to instruct on the elenents of the
aggravating circunstances in this case left the jury free to ignore
those elenents, and left no principled way to distinguish M.
Ventura's case fromone in which the state-approved and required
el emrents were applied and death was not inposed. Appellate counsel
could and shoul d have raised this issue on appeal, but did not.
Failure to do so constituted ineffective assistance of appellate
counsel
IV  Absence of the trial judge and the defendant during portions of

the trial

Petitioner was deprived of effective assistance of appellate
counsel on direct appeal due to counsel's failure to present to this

Court the issue that the trial judge was absent during stage of
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petitioner’s trial w thout defendant’s know edge or informed waiver

During the second day of jury selection, outside of the
presence of prospective jurors, counsel for the state and defense,
pursuant to an agreenent, marked the State's Exhibits for
identification prior to the actual trial of the case (Dir.198). In
addi tion. Deputy Robert Golden was called by the state to give
testinmony identifying the State's Exhibits and the custody of those
exhibits (Dir. 200).

The record clearly shows that during the nmarking of the State's
exhibits and the testinony of Deputy Robert Golden, the trial judge
was not present (Dir. 200). The absence of the trial judge was
wi t hout the defendant's knowi ng, intelligent and voluntary waiver. In
fact, the defendant hinmself was involuntarily absent during this
stage of the proceedings and was never informed of this "agreenent"
bet ween counsel, nor the existence of this proceeding. The presence
of the trial judge, who is there to insure the proper conduct of the
trial, is essential to the state and federally guaranteed rights of
the trial by an inpartial jury and the absence of the judge during
this proceeding constituted fundanental error requiring reversal of
t he defendant's convicti on.

In Brown v. State. 538 So. 2d833(Fla 1989) this Court held,

"Article 1, section 16 of the Florida Constitution and the

Federal Constitution's sixth amendnent guarantee crim nal defendants
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trial by an inpartial jury. The presence of a judge» who will insure
t he proper conduct of a trial, is essential to this guarantee.” 1Id.,
835) This court went on to say that the presence of a judge during
trial is a "fundanental right" which can be waived only in limted

circunstances and then only by fully infornmed and advi sed def endant,

and not by counsel acting alone. Id. See also,_Bryant v. State. 65&

So.2d 426 (Fla 1995); Mal donado v. State. 634 So.2d 661 (Fla 5 DCA

1994). In the instant case, M. Ventura was not "fully infornmed and
advi sed" and did not “knowingly, intelligently and voluntarily waive
the trial judge s presence" during this proceeding.

In MCQullumv. State. 74 So.2d 74 (Fla. 1954), the Court

di scussed the reasons behind the requirenent that the trial judge be
present at every critical stage of the proceedings. It was not until
after the State's Exhibit's were marked for identification and after
the testinony of Deputy Robert Colden that the defendant was brought
into the courtroom At that time the judge returned and recalled the
prospective jurors (Dr. 203).

The Sixth Anendnment to the United States Constitution provides
that, "In all crimnal prosecutions. The accused shall enjoy the
right.... to be confronted with the wi tnesses against him" The
confrontation clause, which is applicable to the states via the

Fourteenth Anendnment, Pointer v. Texas. 380 U. S. 400, 85 S.C. 1065,

13 L. Ed.2d 923 (1965), enconpasses the very basic right of a
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defendant to be present at every critical stage of his trial. Lews

v. United States. 146 U.S. 370, 13 S.Ct. 136, 36 L.Ed. 1011 (1B92),

or at every stage "where fundanental fairness mght be thwarted by

his absence". Francis v. State. 413 So. 2d. 1175 (Fla. 1982). The

presence requirenent is a constitutional protection that can only be
wai ved by the defendant if he personally chooses to voluntarily

absent hinself, Peede v. State. 474 So.2d 808 (Fla 1985), and such

wai ver must be "knowi ng and intelligent." Schneckloth v. Bustanonte.

412 U. S. 218, 93 S.Ct. 2041, 36 L.Ed. 2d 854 (1973); Johnson v.
Zerbst. 304 U S. 4058, 58 S.C. 1019, 82 L.Ed. 1461 (1938), M.
Ventura made no "knowi ng and intelligent waiver." The defendant was
not even infornmed of the proceeding.

In addition to the defendant's involuntary absence, another
substantial error occurred in the absence of the trial judge.

Florida Statute 90.605 (1) states.

Before testifying, each witness shall declare that he or
she will testify truthfully, by taking an oath or
affirmation in substantially the followng form "DO YOQU
SWEAR OR AFFI RM THAT THE EVI DENCE YOU ARE ABOUT TO G VE
WLL BE THE TRUTH, THE WHCLE TRUTH, AND NOTHI NG BUT THE
TRUTH ?" The wi tness’ answer shall be noted in the record.

At the tinme Deputy Robert Golden was called by the State to
give testinony identifying the State’s Exhibits and the custody of
t hese exhibits, the record clearly indicates that this w tness was

not given the oath or affirmation as required by E. S. 90.605( 1)

The only exception to this oath or affirmation requirenment is when
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the witness is a child. Houch v. State. 421 So.2d 1113 (Fla 1 DCA

1982); Murphy v. State. 667 So. 2d 375 (Fla 1 DCA 1995).

Had the trial judge been present during this proceeding, he
woul d have ensured the presence of the defendant and woul d have
ensured the mandatory oath or affirmation requirenent was given to
this witness before testifying.

Appel | ate counsel's failure to raise this issue on direct
appeal prejudiced M. Ventura. Surely, confidence in the outcone of
the prior proceedings is undermined in |ight of appellate counsel's
failure to raise the fundanental error which occurred in M.
Ventura's trial on direct appeal. Counsels failure to raise this
claimon direct appeal resulted in the failure of this court to
address this issue. By failing to raise this issue, direct appeal
counsel's performance fell below the range of professional conpetence

for attorney's in crimnal cases. Matire v. Wainwight. 811 F.2d

1430, at 1435 (llth G r. 1987); Harrison v. Jones. 880 F.2d 1279

(I'l'th Gr. 1989).

In regard to the issue of ineffective assistance of appellate
counsel, this Court is especially vigilant in the policing of
counsel s performance on appeal. Wen this court |earns of
unreasonabl e attorney om ssions, it does not hesitate to act.

In Wlson v. Wainwight. 474 So.2d 1162, (Fla 1985) this Court

st at ed,
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It is true that we have inposed upon ourselves the
duty to independently exam ne each death penalty case.
However, we wll be the first to agree that our judicially
neutral review of so many death cases, many with records
running to the thousands of pages, is no substitute for
the careful, partisan scrutiny of a zeal ous advocate to
di scover and highlight possible error and to present to
the court, both in witing and orally, in such a manner
designed to persuade the court of the gravity of the
al | eged deprivations fromdue process. (Wlson v.

VWai nwight. 474 So.2d at 1165)

Appel | ate counsel, however, did nothing with respect to this
i ssue. Appellate counsel did not "highlight" the fundanental
deprivation of his client's constitutional rights engendered by the
trial judge being absent fromthe proceedi ngs, nor the fundanental
error that occurred in the judge' s absence and "present it to the
court .... in such a manner designed to persuade the court of the
gravity of the alleged deprivations fromdue process."Wlson. 474
So.2d at 1165. Appellate counsel did nothing, and this court was thus
deprived of the "careful, partisan scrutiny of a zeal ous advocate."
Id. at 1165.

There is sinply no tactical or strategic reason which can be
ascribed to appellate counsel's failure to present this claim

See e.qg.. WIlson; Johnson v. Wainwight. 498 S0.2d939, (habeas

corpus relief appropriate where counsel fails to urge clear claimof
reversible error on appeal}. This claimwuld have provided M.

Ventura with relief. See Wlson. (Court's independent review of
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record cannot cure harm caused by counsel's failure to zeal ously
advocate a claimon direct appeal). There sinply was no reason

what soever for counsel to ignore the claim the om ssion could not
but have resulted fromcounsel's ignorance of the law. In any event,
counsel’s om ssion was a clear exanple of prejudicial ineffective

assi stance, see Johnson v. Wainwight. 498 So.2d 939 (Fla 1986), and

relief is now appropriate.

This constitutional error is of such proportion that this court
shoul d address the issue directly, even if it finds that appellate
counsel was not ineffective for omtting it.

In conclusion, this is a case of ineffective assistance of
appel | ate counsel for oversight of a claimwhich was nore than
obvious on the face of the record. Prejudice is manifest. Quite
sinply, M. Ventura would have been entitled to a new trial had
effective counsel raised this claim He only failed to raise this
claimdue to an oversight. M. Ventura was deprived of his rights
under both the United States and Florida Constitutions and shoul d be
granted a new trial or, at least, a new direct appeal.

V. Failure to fully argue the attorney conflict issue.

M. Ventura' s appellate counsel, Thomas R Mtt, was a private
attorney appointed by the circuit court after the public defender’s

office noved in this Court to withdraw due to conflict of interest.
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Appel | ate counsel argued the conflict issue at Points | and of his

brief, where he cl ai ned:

Poi nt |I:
The trial court erred in failing to conduct a
full inquiry into the nature of appellant’s

all egations of a conflict of interest and

requests to di scharge cout-appoi nted counsel

and in failing to conduct a full inquiry into

court appointed counsel’s notion to wthdraw.

Poi nt |1

The trial court erred in not granting

appel l ant’ s request to discharge his court-

appoi nted counsel and in denying court-

appoi nted counsel’s notion to wthdraw, where

an actual conflict of interest existed and

where given the totality of circunstances it

was i npractical and unrealistic to expect trial

counsel to render effective assistance.
This Court found both clains to be without nerit. Al though appellate
counsel raised and argued these clains, at no tinme did he address his
very reason for being in the case in the first place, nanely that the
public defender’s office had filed a notion to withdraw due to a
conflict of interest and this Court had granted the notion. Counsel
secured supplenents to the record which contained this Court’s O der
granting the notion to withdraw (D r.1067, Volune Ten) but not the
nmotion to withdraw itself. The notion is attached to this petition.
Counsel’s failure to bring to this Court’s attention the fact that it

had already found in favor of the appellant on the conflict issue was

clearly ineffective assistance of appellate counsel.
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