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REPLY TO STATE'SRESPONSE TO
PETITION FOR WRIT OF HABEAS CORPUS

Undersigned counsel for the petitioner filesthisreply tothe state’ sresponseinthishabeascorpus
proceeding. Generally, theundersigned restsontheargumentspresentedintheoriginal petition, butin
addition replies as follows:

InClaim| of thepetitiontheundersigned challenged thetria judge’ scommentsonthepetitioner’s
slenceprior toand during thetrial and hisassertion of innocenceat sentencing. Therespondent arguesin
itsresponse that thisissue was raised on direct appeal in asomewhat different form and istherefore

procedurally barred, citing Teffeteller v. Dugger, 734 S0.2d 1009 (Fla. 1999), Cardv. Dugger, 911 F.2d

1494 (11*" Cir. 1990) and Shere v. State, 742 So.2d 215 (Fla. 1999) (Response pages 6,7). The
respondent’ s argument misrepresents the point made in the petition.

Therespondent characterizesthisargument ssmply asamatter of collateral counsel arguingthe
sameissueraised ondirect appedl inadifferentway. Thefactisthat counsel ondirect appeal didnotraise
anything about Ventura scaseat all inthisportion of hisbrief (Point V). Rather, hemadeageneralized
attack onthedeath penalty by arguingthat it had been arbitrarily applied in prior cases. Aspointed out
in the petition:

Thestatearguedinitsanswer brief ondirect appeal that “. . .Ventura's
appel late counsel hasbasically presented asolilogquy and/or harangueas
to what he thinks is wrong with the manner in which Florida s death
pendty satuteisapplied.” (Answer Brief, Page49). Under PointV of his
brief, the one at i ssue here, appellate counsel wrote about many of this
Court’ sprior decisionsinother death penalty cases, but hedid not once

citeto Ventura' stria record.

(Petition, page 13).



Respondent now states:
V enturaconcedesthat hisappellate counsel raised “thetrial court’ suse.
.. of lack of remorse” as aclaim on appeal. (Response, p.7).
The full statement in the petition was:
Ventura sappellatecounsd did not addressthetrid court’ scommentson
the defendant’ sexerciseof hisright toremain silent and hisassertion of
innocenceat al inhisbrief. Atpage39hechallenged”...thetria court’s
useand thisCourt’ sreview of lack of remorseby adefendant.” (Petition,
p. 12)[Emphasis added].
Theterm defendant wasused generically. The point wasand remainsthat counsel ondirect appeal didnot
addresstheissueraisedinthepetitionat al. Instead, hemadeageneralized attack ontheway thedeath
penalty had been applied over theyearsin previous cases, and in the course of doing so coincidentally
brought up an issue which should have been applied to thiscase. That he did not do so was deficient
performance.
Claml| of thepetitionwasachallengetothetrial court’ sfinding of no mitigating circumstances
despite evidence to the contrary.
First, therespondent arguesthat theissueisprocedurally barred becausetheNibert* rulewasnot
asserted at trial. Theassumptioninthisargument isthat the contemporaneousobjectionruleappliestothe
tria court’ sfindingsregarding aggravating and mitigating circumstancesin desth penalty cases. Sucharule

would impermissibly interferewith thisCourt’ sobligationtoreview capital sentences. See: Maxwell v.

State, 443 So.2d 967 (F1a.1983). (“Although appellant has not raised any objections concerning the

! Nibert v. State, 574 So.2d 1059, 1062 (Fla.1990) ("[W]hen a reasonable quantum of
competent, uncontroverted evidence of a mitigating circumstance is presented, the trial court must find
that the mitigating circumstance has been proved.").
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judge'sfindingswithregardto theaggravating and mitigating circumstances, wearerequiredtoreview the
sentence of death to ensurethat it has been properly imposed.”). This Court has routinely examined
aggravating and mitigating circumstances on direct appeal of death penalty casesdespitethelack of a
contemporaneousobjectioninthelower court, and therespondent hascited no authority for the proposition
that there is anything wrong with this procedure.?

Then, therespondent discussesthe mitigation presented at trial and citesnegativetestimony that
wasdlicited on crossexamination of themitigation witnessesin support of the contention that therewasno
reasonabl equantum of competent, uncontroverted evidence establishing any mitigating circumstances. This
isthetypeof factua disputethat should havefactoredintothetria court’ sdecision about theweight tobe
accorded tothemitigating circumstances, not to whether they existed. Noneof thewitnessesretracted
hisor her direct testimony on crossexamination. Thusthetestimony from the petitioner’ sdaughter andhis
former employer wasuncontroverted, a though thefact that they had not seen himfor along period of time
may have goneto theweight of themitigators. Likewise, thetestimony of aminister, Mr. Gainly, was
uncontroverted, although the extent and setting of hiscontactswith Venturamay have beenreasonsto
accord thetestimony lessweight. Thepoint hereisthat therewas areasonabl e quantum of mitigating
evidenceand the court’ sfaillureto recognizeit at all waserror. Theissuewasnot procedurally barred
during the direct appeal and appellate counsel was deficient for failing to addressiit.

Findly, the respondent argues that this issue was raised by counsel on direct appeal (and

presumably that it is therefore now procedurally barred):

’As a practical matter, such arule would require that counsel either repeatedly object during the
trial judge’ s imposition of sentence or file a post sentence and pre- appeal motion of some kind.
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Findly, appellate counsd rai sed theissueof thetria court’ sfinding of no

mitigating circumstancesin hisinitial brief on direct appeal. [Citation

omitted]. Hespecifically complained of thelower court’ s“errorinfailing

to recognize and consider relevant mitigating evidence” and asked this

Court torgectthetria court’ sevaluation of themitigationandfind that it

existed. (Response, page 14).
Again, thisargument mischaracterizeswhat appel late counsel actually didinthesameway asmentioned
above. Thiswasapart of appellate counsel’ s“Point V" intheinitial brief whereheessentially took this
Court totask for not applying thedeath penalty statutein anaconsi stent way in casespreceding thisone.
He was not speaking specifically about what the judge did or did not do in Ventura s case at al.

Clam IV of the petition addressed a point in thetrial proceedings where the state’' s evidence
custodianidentified physical evidencewhichwasthen markedfor identification. Neither thedefendant or
the judge were present.

Inter alia, the respondent argues that this was not a critical phase of the trial proceedings.
Respondent argues*V enturahas produced no authority for the propositionthat discussion of apotentia
pre-trial stipulation® between opposing counsel isacritical phase of thetrial proceedings. The State
contends that there isnone.” (Response, page 22).

In fact, when items of evidence are described by the evidence custodian, and when they are
marked by the court clerk for identification, their status changes. Before that point, they are in the
possessionof thestateand the state must prove up achain of custody. They hold no specia status. After

that point, they are in the possession of the clerk of court. Thereafter, to the extent they have been

identified their identity is presumed to be true, chain of custody does not have to be proved, and they

3The undersigned does not agree with this characterization of the proceedings.
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become apart of the appellaterecord. SeeBrantley v Snapper Power Equip. (1995, FlaApp D3) 665

S0 2d 241, ([A] distinction should be made between testimony and documentsor other tangibleitems.
Documentsand other exhibitsareusually marked for identification and becomepart of therecord on gpped
evenif excluded." CharlesA. Wright & Kenneth W. Graham, Federal Practice& Procedure: Evidence
§5040(1977). Thecourtroom clerk will maintain the excluded documentsal ong with any other exhibits
offeredat tria "but not admitted for onereason or another.” FloridaEvidentiary Foundations, supra, 1995
Cum.Supp., a 6n. 9);Fla.R.Civ.P. Rule 1.450(b)(When documentary evidenceisintroducedinanaction,
theclerk or thejudgeshall endorseanidentifying number or symbol onitand when proffered or admitted
in evidence, it shall be filed by the clerk or judge and considered in the custody of the court and not
withdrawn except with written leave of court).

Rule 3.180(a) mandates the presence of the defendant “(3) at any pretrial conference, unless
waived by the defendant in writing;” and " (6) when evidence is addressed to the court outside of the
presenceof thejury for the purposeof laying thefoundationfor theintroduction of evidencebeforethe

jury;" see Fruetel v. State, 638 So.2d 966, 971 (Fla. 4th DCA); and:

Inreversingamurder convictiononsevera grounds, thecourt, in Adams
v State (1891) 28 Fla511, 10 So 106 (not followed on other grounds
Dixonv State (FlaApp D4) 227 So 2d 740, cert den (Fla) 237 So 2d
179) and (ovrld. Hannewacker v Jacksonville Beach (Fla) 419 So 2d
308), that reversible error was committed when the defendant was
removed from the courtroom during a discussion between court and
counsel, inthejury'sabsence, concerning the competency of awitness.
The court held that a defendant has the right to be--and in fact must
be--present during thetrial of acapital case, that no stepsmay betaken
by the court in his absence, and that the right to be present extendsto
discussionsof questionsof law aswell asof fact. Thecourt heldthat the
trial court's offer to have the argument repeated in the defendant's
presenceafter hisinadvertent 10-minuteabsence had been noticed could
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not possibly haverestored the accused to the position of hearingwhat had
already been said in his absence. Right of Accused to Be Present at
Suppression Hearing

or at Other Hearing or Conference Between Court and AttorneysConcerning Evidentiary

Quedtions, 23 A.L.R.4th 955, §13 (1983).
Also:

Where, in the course of amurder trial, the judge and counsel on two
occas onsretired fromthecourtroom, leaving therethedefendant and the
jury, and in the absence of the defendant argued objections to the
introduction of evidence, thequestionsbeing resol ved unfavorably tothe
defendant, thecourt, in Statev Snider (1917) 81W Va522,94 SE 981,
held that the absence of the defendant necessitated anew trial. Thecourt
held that the two transactions conducted in the absence of the accused
wereinall substantial respectslikethat for whichanew trial wasgranted,
inStatev Sutter (1912) 721W Va371, 76 SE 811, supra, and that it had
beenthedefendant'sprivilegeand right to seeand hear what transpired.
Id.

For thereasonsstated herein, the petitioner movesfor anew direct appeal or for such other relief

as this Court may deem to be appropriate.
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