I N THE SUPREME COURT OF FLORI DA

M CHAEL ANDERSOQON,
Fla. S.C. Case No. 00-59
Petiti oner,
2" DCA Case No. 98-04452
CATHY ANDERSOQN,

Respondent .

N N N N N N N N N N

AM CUS CURI AE BRI EF OF THE SOLI Cl TOR GENERAL
ON BEHALF OF THE ATTORNEY CGENERAL AND THE STATE OF FLORI DA

On a Petition for Discretionary Review of a
Decision of the District Court of Appeal, Second District,
Certified to be in Conflict wwth a Deci sion
of Another District Court of Appeal

THOVAS E. WARNER
Solicitor General

T. KENT WETHERELL, 11
Deputy Solicitor General

on behal f of

ROBERT A. BUTTERWORTH, Attorney
General, and the State of Florida

The Capitol — PL-01
Tal | ahassee, FL 32399
(850) 414-3681



(850) 410-2672 (fax)



TABLE OF CONTENTS

Tabl e of Contents .

Table of Citations

Certificate of Type Size and Style

| nterest of Am cus Curiae .

Summary of the Argunent

Ar gunent

Concl usi on

PRI NCI PLES OF RES JUDI CATA AND EQUI TABLE
ESTOPPEL BAR A MARI TAL FATHER FROM SEEKI NG
TO AVO D H S LEGAL SUPPORT OBLI GATI ON BY
CONTESTI NG THE PATERNI TY OF A CH LD BORN
DURI NG H S MARRI AGE WHERE HE FAI LED TO
CONTEST PATERNI TY AT THE DI SSOLUTI ON
PROCEEDI NG I N WH CH THE SUPPORT OBLI GATI ON
WAS ESTABLI SHED.

A

The Child Support nligation is For the Benefit

of the Child, and There is No Per SE Rul e
Entitling a Marital Father to Relief fromH s
Support bligation upon Proof That a Child Is
Not Biologically His.

The Second District’s Approach in the Case Sub
Judice Is Consistent with Wl |l -established
Pr ecedent.

The Circunstances under Wiich a Marital Father

Can Obtain Relief froma Child Support

bligation More than 1 Year after the Final
Judgnent of Dissolution Are and Shoul d Be

Extrenely Linted.

THE COURT SHOULD CLARI FY THE EFFECT OF I TS HOLDI NG
I N DANI EL VWHI CH APPEARS TO SEPARATE THE | SSUE OF
LEG TI MACY FROM THE LEGAL RI GHTS AND

RESPONSI BI LI TI ES

OF A MARI TAL FATHER TOMARDS HI S CHI LD .

12

15

20

22



Certificate of Service

Appendi x

23



TABLE OF CI TATI ONS

Cases

Al bert v. Albert, 415 So. 2d 818 (Fla. 2nd DCA 1982) . 13,15
Anderson v. Anderson, 746 So. 2d 525 (Fla. 2nd DCA 1999) . 3
Blitch v. Bitch, 341 So.2d 251 (Fla. 1st DCA 1976) A
Bostw ck v. Bostw ck, 346 So. 2d 150 (Fla. 1st DCA 1977) .. 13
CCA v. JMA , 744 So. 2d 515 (Fla. 2nd DCA 1999) . . . . 15
Cerniglia v. Cerniglia, 679 So. 2d 1160 (Fla. 1996) R 4
Contino v. Estate of Contino,

714 So. 2d 1210 (Fla. 3rd DCA 1998) . . . . . . . . . . . 21
D.F. v. Departnment of Revenue,

736 So. 2d 782 (Fla. 2nd DCA 1999) . . . . . . . . . . 12,13
Daniel v. Daniel, 695 So. 2d 1253 (Fla. 1997) . . . . . passim
DeCl aire v. Yohanan, 453 So. 2d 375 (Fla. 1984) . . . 16,17,18
DeRico v. WIlson, 714 So. 2d 623 (Fla. 5th DCA 1998) . . passim
Decker v. Hunter, 460 So. 2d 1014 (Fla. 3rd DCA 1984) A

Department of Health & Rehab. Svcs. v. Lara,
504 So. 2d 1 (Fla. 2nd DCA 1986) . . . . . . . . . . . . . 14

Department of Health & Rehab. Svcs. v. Privette,
617 So. 2d 305 (Fla. 1993) . . . . . . . . . . . . . 6, 10, 20

Department of Health & Rehab. Svcs. V. Robi son,
629 So. 2d 1000 (Fla. 3rd DCA 1993); S I

Department of Health & Rehab. Svcs. v. Wight,
498 So. 2d 1008 (Fla. 2nd DCA 1986) C e 14, 19

Depart ment of Revenue v. Stone, 707 So. 2d 925
(Fla. 4th DCA 1998) O 4




Eldgride v. Eldridge, 16 So. 2d 163 (Fla. 1944)

Gammon v. Cobb, 335 So. 2d 261 (Fla. 1976)

Gantt v. Gntt, 716 So. 2d 846 (Fla. 4th DCA 1998)

Johnson v. Johnson, 395 So. 2d 640 (Fla. 2nd DCA 1981)

Kennelly v. Davis, 221 So. 2d 415 (Fla. 1969)

Knauer v. Barnett, 360 So. 2d 399 (Fla. 1978)
L.SH v. PL.H, 739 So. 2d 1264 (Fla. 2nd DCA 1999)
Lefler v. Lefler, 722 So. 2d 941 (Fla. 4th DCA 1998)

MAF. v. GL.K, 573 So. 2d 862 (Fla. 1st DCA 1990)

Marshal | v.

Marshal |, 386 So. 2d 11 (Fla. 5th DCA)

Portunado v. Portunado,
570 So. 2d 1338 (Fla. 3rd DCA 1990)

Sacks v. Sacks, 267 So. 2d 73 (Fla. 1972)

State ex. rel. Shevin v. Yarborough,
257 So. 2d 891 (Fla. 1972)

Swain v. Swain, 567 So. 2d 1058 (Fla. 5th DCA 1990)

IT.D.D. v.

MJ.D.D., 453 So. 2d 856 (Fla. 4th DCA 1984)

Taylor v. Taylor, 279 So. 2d 364 (Fla. 4th DCA 1973)

Theis v. Gty of Mam, 564 So. 2d 117 (Fla. 1990)

Wade v. WAde, 536 So. 2d 1158 (Fla. 1st DCA 1988)

Wiite v. Wite, 710 So. 2d 208 (Fla. 1st DCA 1998)

Fl ori da Constitution

Article IV, section 4 .
Fl ori da St atutes

iv

5,6, 20

6,7

14, 19

6

6, 20

10, 15
4,5,13
14, 16, 17

7,9, 11

13

7

13, 15
14

13

11

15



Section 16.01 . . . . . . . . . . . . . . . . . . . . . ... .1

Section 61.13 . . . . . . . . . . . . . . . . . . . . . . .. 18
Section 61.30 . . . . . . . . . . . . . . . . . . . . . . . . 18
Section 61.052 . . . . . . . . . . . . . . . . . . . . . .. 18
Section 409.2551 . . . . . . . . . . . . . . . . . . . ... 20
Section 732.103 . . . . . . . . . . . . . . ... 2
Section 732.108 . . . . . . . . . . . . . . . ... .. 2
Section 768.18 . . . . . . . . . . . . . . ... ... .. 2
Court Rul es
Fla. R Cv. P. 1.540 e e e . . . . . . . . . . . . . . mpassim
Fla. Fam L.RP. 12.540 . . . . . . . . . . . . . . . . . passim

O her Authorities

Quasi -Marital Children: The Commobn Law Failure in Privette
and Daniel Calls for Statutory Reform
26 Fla. St. U L. Rev. 219 (Wnter 1999) . . . . . . . . . . . 5

CERTI FI CATION OF TYPE SI ZE AND STYLE
In conpliance with Fla. R App. P. 9.210(a)(2) and this
Court’s Adm nistrative Order dated July 13, 1998, the
undersigned certifies that the type size and style used in

this brief is 12-point Courier New.



| NTEREST OF AM CUS CURI AE

The Attorney Ceneral and the State of Florida have a
direct interest in the outcome of this case because it
inplicates inportant state and public interests, nanely the
financial well-being of one of the State’s nobst precious
resources — its children. It is the duty of the Attorney
CGeneral to identify and, where appropriate, participate in
litigation to protect state and public interests. See State

ex. rel. Shevin v. Yarborough, 257 So.2d 891, 894-98 (Fl a.

1972) (Ervin, J., specially concurring); see also 8§ 16.01(4)-
(5), Fla. Stat.

The Court’s decision in this case al so has the potenti al
to affect pending child support enforcenment (“CSE’) litigation
i nvol ving the Departnent of Revenue (“DOR’) around the State.
In fact, another case pending before the Court, D.F. v.

Departnent of Revenue (Case no. 96, 288), involves the sane

issue as the one raised in this case. The Attorney Ceneral,
in his role as “chief state legal officer”, Art. IV, 8 4(c),
Fla. Const., serves as legal counsel to DOR in a substanti al
nunber of its CSE cases.

The Solicitor General, on behalf of the Attorney GCeneral

and the State of Florida, appears in this case as am cus

curiae to urge the Court to reaffirmthat, when factually



supported, principles of res judicata and equitabl e estoppel
continue to apply in cases where a marital father seeks to
avoid his obligation to support a child born to his wfe

during marri age.



SUVMWVARY OF THE ARGUMENT

This case presents the issue of when and under what
ci rcunst ances a husband can avoid his |egal obligations and
responsibilities to a child born during the marriage by
chal l enging the paternity/legitimcy of the child. This issue
inplicates two conpeting | egal principles and social policies:
(1) the common | aw presunptions of legitimcy and paternity of
a child born in wedlock, and (2) the “well-settled rule of
| aw that “a person has no legal duty to provide support for a
mnor child that is neither his natural nor adopted child and
for whose care and support he has not contracted.” Daniel V.
Dani el, 695 So.2d 1253 (Fla. 1997). \Wile sone district
courts have struggled to harnoni ze these conpeting principles,
the Solicitor General submts that principles of res judicata
and estoppel should be applied to pronpte stability and
finality in child support cases, while preserving a husband’ s
right to challenge his support obligation to a child that is
not biologically his own.

A child born to a married woman during a valid marri age
is presuned to be legitimate and the wife's husband is
presunmed to be the child s biological and “legal” father.
These presunptions are rebuttable and this Court has |ong

recogni zed the right of a husband (i.e., marital father) to



contest the paternity and legitimacy of a child born to his

wi fe during marriage. Recent advances in blood typing and DNA
testing have nade it easier to overcone the presunption of
paternity and, as a result, there has been an increase in
cases in which a marital father is seeking to litigate the
paternity of a child born to his wife during their marriage.

The issue of paternity/legitimacy is nost appropriately
rai sed during the dissolution proceeding where the child
support obligation is established. But, as in the case sub
judice, it is often not raised at that tinme. Instead, the
marital father raises the issue “offensively” as a ground to
obtain relief fromhis support obligation in the final
j udgnment of dissolution or “defensively” in response to an
action to enforce the child support obligation.

The district courts have struggled in their efforts to
har noni ze the conpeting principles identified above in |ight
of Daniel. The Second District in the case sub judice! and in
several other recent decisions has continued to apply
principles of res judicata and estoppel to bar marital fathers
fromre-litigating the paternity issue where that issue was or

coul d have been litigated in the dissolution proceeding. The

1 Anderson v. Anderson, 746 So.2d 525 (Fla. 2" DCA
1999) .




Fifth District, in DeRico v. Wlson, 714 So.2d 623 (Fla. 5t

DCA 1998), applied Daniel to afford a marital father relief
fromhis support obligation, sinply upon proof that the child
is not biologically his and wi thout expressly considering
principles of estoppel or res judicata. The Fourth District,
in two post-Dani el decisions,? has taken sonewhat of a mddle
ground but has also not directly addressed the application of
res judicata or equitable estoppel.

The Solicitor CGeneral submts that the Second District’s
approach better harnoni zes the conpeting policies identified
above than does the approach followed in DeRi co which appears
to treat the “well-settled rule of law in Daniel as a per SE
rule. Accordingly, the Solicitor General submts that the
Court shoul d approve the Second District’s decision in the
case sub judice and reaffirmthat principles of res judicata
and estoppel nmay, when factually supported, bar a marital
father from(re-)litigating the paternity/legitimcy of a
child born during his marriage in an effort to avoid his |egal
obligation to support the child. The Court should al so
specifically clarify and [imt the circunstances under which a

marital father can obtain relief fromthe support obligation

2 @Gntt v. Gantt, 716 So.2d 846 (Fla. 4th DCA 1998);
Lefler v. Lefler, 722 So.2d 941 (Fla. 4tM DCA 1998).
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nore than 1 year after entry of the final judgnment of
di ssolution under Fla. Fam L. R P. 12.540 and Fla. R G v.

P. 1.540(b).



ARGUMENT
l.

PRI NCI PLES OF RES JUDI CATA AND EQUI TABLE ESTOPPEL

BAR A MARI TAL FATHER FROM SEEKI NG TO AVO D H S LEGAL

SUPPORT OBLI GATI ON BY CONTESTI NG THE PATERNITY OF A

CH LD BORN DURI NG H' S MARRI AGE WHERE HE FAI LED TO

CONTEST PATERNI TY AT THE DI SSCLUTI ON PROCEEDI NG | N

VWH CH THE SUPPORT OBLI GATI ON WAS ESTABLI SHED

A child born to a married woman is presuned to be
legitimate and the wife’'s husband is presuned to be the
child' s father. This presunption is inplicated in this case.
VWiile the presunption is rebuttable, this Court has referred

to it as one of the strongest presunptions known to the | aw

See Eldgride v. Eldridge, 16 So.2d 163, 163-64 (Fla. 1944).

However, recent scientific advances in blood typing and DNA
testing have made it easier for a marital father to overcone
the presunption and may explain the increased nunber of cases
in which marital fathers are contesting the paternity of

children born during marriage. Cf. Altenbernd, Quasi-Mrital

Children: The Common Law Failure in Privette and Daniel Calls

for Statutory Reform 26 Fla. St. U L. Rev. 219, 227-28, 258

(Wnter 1999) [hereinafter Altenbernd Article]; Lefler W

Lefler, 722 So.2d 941, 943 (Fla. 4'" DCA 1998) (Kl ein, J.
concurring specially). See also Appendix (including a survey

of the post-Daniel cases involving this issue).



This Court has considered a nunber of cases over the
years which involve the legal rights of children born during a

valid marriage but not fathered by their nother’s husband.

See, e.qg., Eldridge, 16 So.2d at 163-64 (husband had the right
to raise the issue of legitimacy in the dissolution
proceedi ng, but his evidence was insufficient to overcone the

strong presunption of legitimacy of children born to his wfe

during marriage); Kennelly v. Davis, 221 So.2d 415 (Fla. 1969)
(married woman could not bring a paternity action against the
reputed father of a child born during her marriage to anot her

man); Gammon v. Cobb, 335 So.2d 261 (Fla. 1976) (receding from

Kennelly and authorizing married woman to bring paternity
action against the reputed father of a child born during her

marri age to another man); Knauer v. Barnett, 360 So.2d 399

(Fla. 1978) (prohibiting heirs fromcontesting the |egitimcy
of another child acknow edged by their father to be

biologically his, a fact which he | ater disavowed); Theis v.

Cty of Mam, 564 So.2d 117 (Fla. 1990) (city could not deny
death benefits to the child of the decedent since the decedent
was nmarried to the child's nother at the time of his birth,

even though the nother conceded that the child was fathered by

a man other than the decedent); Dept. of Health & Rehab. Svcs.

v. Privette, 617 So.2d 305 (Fla. 1993) (best interests of the




child nmust be considered prior to ordering a blood test of the
reputed father of a child born to a married woman but not

fathered by her husband); Daniel v. Daniel, 695 So.2d 1253

(Fla. 1997) (fornmer husband not obligated to support a child
that born to his wife during marriage where the parties
stipulated was not biologically his). Aside fromDaniel, none
of those cases involved a marital father seeking to avoid his
support obligation; and, the factual circunstances in Daniel
are distingui shable fromthose in the case sub judice and

those in DeRico v. Wlson, 714 So.2d 623 (Fla. 5'" DCA 1998).

The district courts, however, considered cases prior to Daniel
i nvol ving factual circunstances al nost identical to those in
this case and, as discussed bel ow, those decisions are
instructive in resolving the issues in this case.
A The Child Support bligation is For the Benefit of
the Child, and There is No Per SE Rule Entitling a

Marital Father to Relief fromH s Support bligation
upon Proof That a Child Is Not Biologically His.

In a slightly different context, the Court has noted that
“[t]he obligation of support is for the benefit of the child.”

Gammpbn, 335 So.2d at 267; see also Sacks v. Sacks, 267 So.2d

73, 75 (Fla. 1972)(“The child s welfare is paranmount [in
support cases].”). As in the case sub judice, this fact is
of ten obscured by the dispute between the nother and the
marital father. See Sacks, 267 So.2d at 75 (“The [district

9



court] allowed the question of legitimcy to obscure the true
i ssue before the Court; that is, the child.”); Ganmon, 335

So.2d at 265 (noting that “innocent child” is the real party

ininterest in child support cases). In Marshall v.

Marshal |, 386 So.2d 11 (Fla. 5'" DCA), rev. denied, 392 So.2d

1377 (Fla. 1980), the court concisely stated this point:

The conclusions of the trial judge, as well as the
argunents of the parties, evidence a basic

m sconception of the issue involved. Both the
parties and the judge viewed this proceeding as a
contest between the husband and the wife. However,

the real party in interest is the child. |In matters
of custody and support, the best interests of the
child nust control. For this reason, we feel that

the trial judge erred in finding that the husband
was under no duty of support and thus we reverse.

As not ed above, the paranount concern is for the

wel fare of the child. The husband is presuned to
have known the | egal consequences of his actions.
Since parents are legally obligated to support their
m nor children, the husband accepted this support
obl i gation by acknow edgi ng paternity. A change in
par ent hood shoul d not be taken lightly nor should
the "parent"” be able to so easily divest hinself of
all responsibility upon the term nation of the

marri age. :

Id. at 12.

Petitioner’s brief in the case sub judice focuses on the
penal nature of the child support obligation on Petitioner
(Pet. Br. at 15, 18) and the all eged fraudul ent conduct of the

nother (Pet. Br. at passim. This approach, while seem ngly

10



consistent wth the approach of the majority in DeRi co, cf.
DeRi co, 714 So.2d at 626 (Harris, J., dissenting) (suggesting
that the majority did not consider the determ nation of
paternity inplicit in the final judgnent of dissolution res
judicata due to the wife's fraud, even though the trial court
made the factual determnation that fraud did not occur),

m sses the point discussed in Marshall. [|If not for that
reason al one, DeRi co shoul d be di sapproved.

Dani el was this Court’s first opportunity to consider the
marital father’s obligation, if any, to support a child born
to his wwfe during marriage but which he did not father. This
may explain why no Florida Suprenme Court case was cited as
authority for the “well-settled rule of law applied in

Daniel. See Daniel, 695 So.2d at 1254 (citing district court

opi nions which, in turn, cite each other and Am Jur. 2d).
Petitioner and the DeRico majority seemto treat this

“wel | -settled rule of law as a per SErule —i.e., a marital
father has no obligation to support a child that is not
biologically his, period. See Pet. Br. at 6, 12, 13; Derico,
714 So.2d at 624. This interpretation of Daniel is
inconsistent wwth the decision itself as well as the district
court decisions which predated Daniel in which paternity of a

child born during marriage was di sputed and the marital father

11



was seeking to avoid his support obligation.

In Daniel, the man knew at the tine he married his wfe
that she was pregnant with the child of another man. See
Daniel, 695 So.2d at 1254. The child was born 3 nonths after
the parties were married, and the husband and w fe separated

approximately 8 nonths thereafter. 1d. At the dissolution

proceedi ng, the parties stipulated that the husband was not
the child s biological father.® 1d. The trial court applied
a Privette-based “best interests” analysis and, in the final
j udgnment of dissolution, ordered the husband to pay child
support. The Second District reversed, and this Court
subsequent |y approved that decision. |d.

I n approving the Second District’s decision, this Court
cited the “well-settled rule of law’ that “a person has no
| egal duty to provide support for a mnor child who is neither
his natural nor his adopted child and for whose support he has
not contracted.” 1d. This is not a per SE rule. Imediately
after the string citation followng the rule, the Court
acknow edges that the rule has exceptions:

Whil e the courts must be ever vigilant to protect

3 The parents’ stipulation went to the issue of paternity

not support. This is a fine, but inportant distinction
because the parents cannot stipulate away the child s right to
support. See, e.qg., L.S.H v. P.L.H, 739 So.2d 1264 (Fla. 2
DCA 1999).

12



our children, we do not find the circunstances of

this case justify a deviation fromthis established

rule of law or present an exception to its

appl i cation.
Id. The Court did not specify the circunmstances that m ght
justify a deviation fromthe rule. The stipulated facts and
procedural posture of Daniel made it unnecessary to consider
principles of res judicata or equitable estoppel; however, the
factual circunmstances which would support the application of
t hose principles would also seemto justify a deviation from
the rule applied in Daniel. Prior district court decisions

provi de gui dance on this point.

For exanple, in Wade v. \Wade, 536 So.2d 1158 (Fla. 1st DCA

1988), the court inposed a child support obligation on the
husband notw t hstandi ng the fact the parties stipulated that
the child born during their marriage was not fathered by the
husband. The court focused on the facts that husband acted as
if he was the child s father (e.g., signed his birth
certificate, presented himfor baptisn), held hinself out to
be the child s father, and devel oped a cl ose father-son
relationship with the child. Id. at 1159. Based upon those
facts, the court held that the father was estopped from

di savowi ng paternity and, hence, avoiding his support
obligation. 1d. at 1160 (“Because of the forner husband's
representations, the child was induced to believe the forner

13



husband is his father, and he was deprived for a nine-year
period of a potential action against the putative father for

support.”); see also Marshall, 386 So.2d at 12 (husband was

estopped from denying paternity of his 5 year old child where
he signed the child s birth certificate as father and acted
accordi ngly, even though parties stipulated that the husband
was not the child s biological father).

Notw t hstanding this prior case | aw which suggests the
paranmeters of the exception to the “well-settled rule” in
Daniel, the district courts have struggled in their
application of Daniel. That struggle resulted in the conflict
that was certified in the case sub judice and in D.F. V.

Department of Revenue, 736 So.2d 782 (Fla. 2" DCA 1999),

review granted Fla. S.Ct. Case No. 96, 288. For ease of

reference, included in the Appendix is a chart which

summari zes the key facts and hol dings of the district court
cases in which Daniel was applied or distinguished. Fromthis
chart, it can be seen that DeRico is the only case in which
Dani el has been applied as if it established a per SE rule.

In the other cases, the court determ ned whether the father
was barred from (re-)litigating the issue of paternity, and if
not, the court considered (or remanded to the trial court to

consi der) whet her based upon the particular facts of the case

14



the father should be afforded relief fromhis support
obl i gati on.
B. The Second District’s Approach in the Case Sub

Judice Is Consistent with Wl |l -established
Pr ecedent.

A cl ose reading of the cases cited in support of the
“wel | -settled rule of law in Daniel suggest that the rule my
be al together inapplicable in cases such as the one sub
judice. Specifically, where the marital father knew (or had
reason to question) that a child born during marriage was not
biologically his but he failed to contest paternity in the
di ssol ution proceeding, principles of res judicata and
equi tabl e estoppel bar himfromcontesting paternity in a
subsequent proceedi ng.

Three of the five cases cited as support of the “well-
established rule of Iaw in Daniel involved circunstances in
which the parties stipulated that the marital father was not

the biological father of a child born during marriage. See

Al bert v. Al bert, 415 So.2d 818 (Fla. 2" DCA 1982), rev.
deni ed, 424 So.2d 760 (Fla. 1983) (wfe 8 nonths pregnant with
the child of another man at tinme of the parties’ marriage and

wife failed to prove that husband contracted to support the

child); Swain v. Swain, 567 So.2d 1058 (Fla. 5'" DCA 1990)

(child born 5 years prior to marriage and parties stipul ated

15



t hat the husband was not the biological father); Taylor v.
Taylor, 279 So.2d 364 (Fla. 4" DCA 1973) (wife 4% nonths
pregnant with another man’s child at the tine of the parties’
marri age and parties stipulated that the fornmer husband was

not the biological father). The fourth case involved a child

froma previous marriage. See Portunado v. Portunado, 570

So.2d 1338 (Fla. 37 DCA 1990), rev. denied, 581 So.2d 166

(Fla. 1991). Only Bostwi ck v. Bostw ck, 346 So.2d 150 (Fl a.
1st DCA 1977), involved a circunstance in which the issue of
paternity was disputed; and, in that case, the issue of
paternity was raised prior to the final judgnent of
di ssol uti on.

Further, Daniel and all of the cases cited therein
i nvol ved direct appeals of the final judgnment of dissolution
in which a support obligation was (or was not) inposed on a
marital father who was not the child s biological father. By

contrast, in the case sub judice (as well as DeRico, Lefler,

and D.F.) the issue of paternity was rai sed subsequent to the
final judgnent of dissolution through a petition for relief
fromthe final judgnment pursuant to Fla. Fam L. R P. 12.540
and Fla. R Cv. P. 1.540(b) or a petition to nodify or

term nate the support obligation.

Prior to Daniel, the district courts were al nbost uniform

16



inrejecting attenpts by marital fathers to avoid their
obligation to support children born during nmarriage where the
i ssue of paternity was first raised after the final judgnent

of dissolution. See, e.q., Dept. of Health & Rehab. Svcs. v.

Wight, 498 So.2d 1008 (Fla. 2" DCA 1986) (issue of paternity
is res judicata because issue could have been litigated in

di ssol ution proceeding); Johnson v. Johnson, 395 So.2d 640

(Fla. 2 DCA 1981) (sane); Dept. of Health & Rehab. Svcs. V.

Robi son, 629 So.2d 1000 (Fla. 39 DCA 1993) (sane);_Dept. of

Health & Rehab. Svcs. v. lLara, 504 So.2d 1 (Fla. 2" DCA 1986)

(same); Decker v. Hunter, 460 So.2d 1014 (Fla. 3rd DCA 1984)

(sanme; Bitch v. Bitch, 341 So.2d 251 (Fla. 1st DCA 1976)
(paternity issue properly raised in the dissolution
proceedi ng, but husband failed to prove that he was not the

bi ol ogi cal father); T.D.D. v. MJ.D.D., 453 So.2d 856 (Fla. 4th

DCA 1984) (wife barred fromraising the issue of the husband s

paternity at the dissolution proceeding). But see MA F. V.

GL.K, 573 So.2d 862 (Fla. 1st DCA 1990) (husband allowed to
raise paternity issue 4 years after final judgnent of

di ssol ution because wife' s deception constituted fraud on the
court). There is nothing in Daniel that suggests that the
hol di ngs of those cases were underm ned by the “well-settled

rule of law' in Daniel. Several district courts have so hel d.

17



See CC.A v. J.MA, 744 So.2d 515 (Fla. 2" DCA 1999); Wite

v. Wiite, 710 So.2d 208 (Fla. 1st DCA 1998); L.S.H. v. P.L.H.,
739 So.2d 1264 (Fla. 2" DCA 1999); cf. Swain, 567 So.2d at
1059 (Sharp, J., dissenting)(noting that A bert and the other
cases later relied upon in Daniel in support of the “well-
settled rule of law’ did not involve findings of estoppel).
And, as di scussed above, the fact that the husbands in Daniel
and the cases cited therein raised the paternity issue prior
to the final judgnent of dissolution distinguishes Daniel from
the case sub judice and justifies the application of
principles of res judicata and equitable estoppel in
appropriate circunstances.

C. The G rcunstances under VWiich a Marital Father Can

Qotain Relief froma Child Support Qoligation Mre

than 1 Year after the Final Judgnment of Dissol ution
Are and Should Be Extrenmely Linited.

In light of the well-established case law restricting the
ability of the marital father to raise the issue of paternity
after the final judgnment of dissolution in a collateral
proceedi ng, fathers are nore frequently using Fla. R Gv. P.
1.540(b)* to seek relief fromthe final judgment that

establi shes the support obligation. As in this case, the nobst

“* Fla. Fam L. R P. 12.540 provides that Fla. R Cv. P.
1. 540 “shall govern general provisions concerning relief from
j udgnent, decrees, or orders” in famly | aw cases.
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common ground relied upon for relief isin Fla. R Cv. P
1.540(b)(3)— i.e., alleged fraud or m srepresentation by the
wfe. See Pet. Br. at 3, 8, 13, 15. A claimfor relief under
t hat subparagraph of the rule nmust be brought within 1 year
after entry of the final judgnent. See Fla. R CGv. P
1.540(b). By contrast, the court may set aside a judgnent
order or decree nore than 1 year after the final judgnent for

“fraud upon the court.” |1d.; see also DeCaire v. Yohanan,

453 So.2d 375, 378-79 (Fla. 1984).

The “fraud upon the court” |language in the rule has been
relied upon by one court to relieve a marital father of his
obligation to support a quasi-marital child 4 years after the

entry of the final judgnent of dissolution. See MAF., 573

So. 2d at 863. In that case, the court held that “when the
wi fe knows that her husband is not the father of her children,
and t he husband does not know, conceal nent of that know edge

in a divorce proceeding is extrinsic fraud on the court.” 1d.

(enmphasis supplied); cf. DeRi co, 714 So.2d at 625 (Harris, J.,
di ssenting) (although trial court found that no fraud was
commtted on the husband, district court granted husband
relief fromhis support obligation alnost 2 years after entry
of the final judgnment of dissolution). The Solicitor Ceneral

submts that the holding in MA. F. is inconsistent with other
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deci sions involving allegations of fraud by the nother in

contested paternity cases (see, e.qg., Dept. of Revenue V.

Stone, 707 So.2d 925, 926 (Fla. 4th DCA 1998) and cases cited
therein), and highlights the difficulty that the | ower courts
have in distinguishing anong intrinsic, extrinsic and fraud
upon the court in this context.

In DeC aire, this Court distinguished between intrinsic
and extrinsic fraud as foll ows:

Extrinsic fraud invol ves conduct which is collateral

to the issues tried in the case. . . . . [It] occurs

where a defendant has sonehow been prevented from

participating in a cause.

Intrinsic fraud, on the other hand, applies to

fraudul ent conduct that arises within a proceeding

and pertains to the issues in the case that have

been tried or could have been tri ed.

DeClaire, 453 So.2d at 377; accord Cerniglia v. Cerniglia, 679

So.2d 1160, 1163 (Fla. 1996). The Court equated extrinsic
fraud with fraud on the court but indicated that the concept
is necessarily very [imted so as to provide finality to

l[itigation. See DeCaire, 453 So.2d at 379.

If, as the MA F. court held, a wfe's conceal nent of the
fact that her husband is not the biological father of their
child(ren) constitutes extrinsic fraud on the court,

di ssolution cases involving mnor children will never have

finality. A better rule for the Court to adopt is that any
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all eged fraud or m srepresentation between the parties
regarding the paternity of a child born during the marriage
constitutes intrinsic fraud. This rule is justified since the
paternity of marital children is not “collateral” to the

i ssues in the dissolution proceeding; in fact, it is an issue
in all dissolution proceedings in which mnor children are

i nvol ved. See 88 61.052(2)(b), (4), 61.13, 61.30, Fla. Stat.;
see also Fla. Fam L. Forns 12.901(b) (1), 12.902(c) (1)

(1 ncluding space to question whether a child born during
marriage is “common to both parties”). Thus, the issue of
paternity is, or could be litigated in the dissolution
proceedi ng and any fraud related to that issue wuld be

intrinsic fraud. See DeC aire, 453 So.2d at 377 (citing

Johnson v. Wells, 73 So. 188 (1916) and defining “intrinsic
fraud”).

Unl i ke DeRi co which involved a challenge to paternity
through a petition to nodify the support obligation al nost 2
years after entry of the final judgnent of dissolution,
Petitioner in the case sub judice sought relief fromhis
support obligation within 1 year after entry of the final
j udgnent establishing the obligation. Pet. Br. at 3. Thus,
the tineliness issue raised by the intrinsic/extrinsic fraud

distinction is not inplicated in this case and the trial court
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was not necessarily precluded fromconsidering Petitioner’s
petition for relief. However, given the inportance of this
i ssue, the Court should address it in this case or D._F.

The Solicitor CGeneral, as am cus curiae, does not take a
position on the nerits of Petitioner’s contention that the
evi dence before the trial court was sufficient to entitle him
torelief fromthe final judgnent. However, the approaches
followed by the trial court and the Second District in the
case sub judice are consistent with the approach advocat ed by
the Solicitor General to harnonize the conpeting | ega
princi ples and social policies inplicated by this case.
Specifically, where the issue of paternity (and the resulting
| egal obligation of support) was or could have been litigated
in the dissolution proceeding, principles of res judicata bar

the issue frombeing re-litigated. See, e.qg., Johnson, 395

So.2d at 641 (final judgnent of dissolution is res judicata on
i ssue of paternity of children born during marriage).
Alternatively, the marital father’s delay in raising the issue
of paternity once he had a sound basis to do may bar him
(based upon principles of estoppel) fromraising the issue,
even if it is raised in the dissolution proceeding or within 1

year thereafter. See, e.q., Wight, 498 So.2d at 1009

(denying relief under Fla. R CGv. P. 1.540(b)(5) because that
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rule is intended to provide relief based upon facts arising

post - j udgnent)
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1.

THE COURT SHOULD CLARI FY THE EFFECT OF I TS HOLDI NG

I N DANI EL WHI CH APPEARS TO SEPARATE THE | SSUE OF

LEQ TI MACY FROM THE LEGAL RI GHTS AND

RESPONSI BI LI TIES OF A MARI TAL FATHER TOMRDS HI S

CHI LD.

In Daniel, this Court comented that while legitimcy and
paternity are related, they are separate and distinct

concepts. See Daniel, 695 So.2d at 1254. This comment served

to distinguish Daniel fromthe Court’s prior decision in
Privette and may be based upon the different public policies
underlying the presunptions— i.e., stability in the famly
unit and prevention of the stignma associated with illegitimte
children (presunption of legitimacy)® verses identification of
the man obligated to support the child (presunption of

paternity).® See A tenbernd Article at 254-55.

In child support cases involving a child born to a
married woman but not fathered by her husband, however, these
presunptions are inextricably intertwined. And, as a result,
it has been suggested that Daniel renders the concept of

legitimacy illusory. See id. at 255-56. It certainly raises

°>See, e.qg.,Privette, 617 So.2d at 307-08; Eldridge, 16
So. 2d at 163-64.

® See, e.g., § 409.2551, Fla. Stat. (“It is declared to
be the public policy of this state that . . . children shal
be mai ntained fromthe resources of their parents . . . .7");

Knauer, 360 So.2d at 404-05.
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a nunber of questions which the Court should take this
opportunity to consider.

For exanple, does the child have a right of inheritance
fromthe marital father who effectively di sowned her? (Contino

v. Estate of Contino, 714 So.2d 1210 (Fla. 3¢ DCA 1998),

suggests that she does); fromthe biological father?
(uncertain under 8 732.108(2), Fla. Stat.); Does the marital
father who effectively disowned the child have a right of

i nheritance fromthe child? (as his “legitimte” father,
presumably, under 88 732.103 and .108(2)); does the biol ogical
father? (uncertain); Wich father — marital or biological, or
both — is entitled to seek danages for the wongful death of
the child, and vice versa? (uncertain under 8§ 768.18(1), Fla.
Stat.); Does a marital father who is required to support a
child that is not biologically his have a right of
contribution against the biological father? (presumably).

Adm ttedly, resolution of sonme of these questions may

require legislative action. Cf. Altenbernd Article at Part
VI, Appendi x (proposing statutory anmendnents to chapter 742,
Fla. Stat.). It does not follow, however, that this Court is
w t hout power to affect public policy in this area. As

di scussed in this brief, the Solicitor General submts that

prior precedent of this Court and the district courts provides
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the framework to harnoni ze the conpeting | egal principles and
social policies inplicated in this case in a manner that
provides certainty and finality in the child support
obl i gati on.
CONCLUSI ON

For the foregoing reasons of |aw and policy, the
Solicitor General respectfully requests that this Court
approve the decision of the Second District in the case sub

judi ce and di sapprove the decision of the Fifth District in

DeRi co.
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