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CERTI FI CATE OF TYPE SI ZE AND STYLE

This brief uses 12 point Courier type, a font that is not

proportionately spaced.

PRELI M NARY STATEMENT

M chael Anderson seeks reviewof the rulingthat he nust pay child
support for fifteen years after the dissolutionof hismarriage for a
childthat is not his. He sought relief fromthe support obligationin
the final dissolution within a year after that order, based on DNA
testing that showed his forner wife had |ied to hi mwhen repeatedly

telling himhe was the father of the child.

Petitioner, Mchael Anderson, refersto hinself as "M chael ," as
the Second District did in its opinion in this case.

M chael Andersonrefers to Respondent, Cathy Anderson, as "Cathy, "
as the Second District did.

M chael Anderson refers to the record on appeal by the prefix

"R Vol ./ page nunber."






STATEMENT OF THE CASE AND FACTS

The Second District's opinion sets out the basic facts of the
case, whi ch M chael Anderson suppl enents and provi des record cites for.
M chael and Cat hy had stopped dati ng when she called to tell hi mshe
was pregnant and that he was the father of the child (R V3/11-14).
They were married and the child, Mchelle, was born in May 1994 (R
V3/15-16). Cathy petitioned for divorce in Qctober 1995 (R V1/1).

Prior to a June 1996 hearing, Cathy's sister told M chael that
Cat hy had previ ously been marri ed and had a son froma rel ati onship (R
V3/22). Mchael testified that when he confronted Cathy after the
heari ng, she deni ed havi ng been marri ed and havi ng a son froma pri or
relationship (R V3/34). Mchael had obtained a copy of the prior
marriage certificate (RV3/25). Cathytestifiedthat shetold himshe
had been married to the man in question (R V3/112, 124).

During this conversation, Cathy and M chael agree that, in
response to direct questioning fromM chael, she assured hi mM chel |l e
was his child (RV3/35, 113). Cathy said if M chael did not believe
her, he could check it (R V3/35).

M chael testified he had no doubt the child was his (R V3/42).
He i nstruct ed his counsel at the tine that there was no need to pursue

her standard request for paternity testing (R V3/72-73). M chael



testified he had no i nkling the child was not his, and no doubts t hat
she was his (R V3/42, 167).1

The trial court entered an anended fi nal judgnent i n Decenber 1996
(RV1/146). As the Second Di strict noted, Mchael testifiedthat Cathy
interfered with his visitation (RV3/42). Mchael testified he had
consi dered doi ng a paternity test, but coul d not afford the $900 he had
been quot ed and was i n no rush because he had no doubt the child was
his (R V3/167). Mchael submtted hinself and the child for DNA

testing in March 1997 (R V1/181; V3/42). The test revealed, "the

al | eged fat her, M CHAEL LEE ANDERSON, i s excl uded as bei ng t he f at her
of the child, M CHELLE MAR E ANDERSON' (R V1/181; V2/303-305) (ori gi nal
enphasis). M chael has not seen the child since (R V3/42).

In May 1997, | ess than a year after the judgnent, M chael sought
relief frompaying child support, filinganotionfor relief fromthe
j udgment and a petitionto nodify the judgnent (RV1/178, 190). At the

evidentiary heari ng before the Master, Cathy conti nued to cl ai mM chael

1 The transcript at 167 m sstates his initial response as he still
had "a" doubt instead of "no" doubt, but the subsequent question and
answer that he had no doubts clarifies this typographical error, as
does the Master's factual recitationof his testinony that hetestified
he had "no doubt"” that Mchelle was his daughter (R V2/297). The
i nitial question and response about i nkling at RV3/42 was al so m sread
by Cathy i n her brief below. Mchael stated, "I didn't have any i nkling
then." The transcript refl ects several instances where opposi ng counsel
asked M chael conpound questions and it appears M chael was answeri ng
part of a question or an earlier question. In any event, these do not
affect the |l egal issue presented.



was the father and that she "never had sex with anybody else" (R
V3/ 111, 153).

The Master' s report recited that noinformati on came to M chael's
attention after the judgnents that he di d not have before t he j udgnents
were entered (RV2/297). As discussed bel ow, M chael contends thisis
incorrect, asthedifficulties he encounteredw th visitation occurred
after, and his knowl edge fromthe DNA test cane after. Based on his
concl usi on that M chael had no newinformation, the Master found he
coul d not chal | enge the al | eged fraud per petrat ed upon hi mby Cathy (R
V2/298). The Master's order denied both the Rule 12. 540 noti on and
M chael 's petition for nodification of the judgnent (RV2/298). The
circuit court denied M chael's exceptionstothe Master's report and he
appealed to the Second District (R V2/315, 316).

The Second District affirnmed but certifiedconflict, holdingthat
its decision was "legally, and nearly factual ly, indistinguishable
fronf DeRicov. Wlson, 714 So. 2d 623 (Fl a. 5th DCA 1998). The Second
District notedit had previously recogni zed conflict wthDeRicoinits
decisioninD.F. v. Departnent of Revenue, 736 So. 2d 782 (Fl a. 2d DCA

1999), which is pending before this Court as Case No. 96, 288.



| SSUE ON APPEAL

Where a wi fe repeatedly told her husband he was t he father of a
childwho was | ess than three years ol d at di ssol uti on, nust t he forner
husband pay support for an addi ti onal fifteen years where, withinone
year of the di ssol ution, he noves to term nate paynents when DNAtests

show he is not the father?

SUMVARY OF ARGUNVENT

A husband shoul d be entitled torely on his wife's affirmative
statenment to himthat he is the father of a child born during the
marri age. Wen the true answer to that direct questionis "I don't
know, " but the wi fe answers unequivocally that the childis his, the
w fe has nade a m srepresentation to the husband.

After Cathy interfered with his visitation rights, M chael
obtai ned a DNAtest. To his surprise, thetest conclusively showed he
was not the father. He noved pronptly to berelieved of the renaining
fifteen years of his child support obligation. H s notion should be
gr ant ed.

M chael has not seenthe childsincethe DNAtest. The childw |
remain legitimate. There is no policy reason to maintain the facade

that M chael is the father. Perhaps when M chael's request for relief



isgranted, it wll facilitate arelationship between the child andthe

child' s father.

ARGUMENT

Where aw fe affirmatively tol d her husband he was t he f at her of
a child who was | ess than three years old at dissolution, the forner
husband shoul d not be forced to pay support for an additional fifteen
years where, withinone year of the dissolutionjudgnent, he novesto

term nate paynents when DNA tests show he is not the father.

Only three years ago, this Court quoted the "well-settl ed rul e of
lawinthis state" that "a person has no |l egal duty to provi de support
for amnor childwhois neither his natural nor his adopted child and
for whose care and support he has not contracted." Daniel v. Daniel,
695 So. 2d 1253, 1254 (Fla. 1997).

Cat hy Anderson liedto M chael Anderson when she tol d hi mshe was
pregnant with his childwhilethey were separated. Cathy and M chael
then married. After Cathy filed for divorce, she again lied to him
when he asked her directly if the child was his. She said "yes," when

t he true answer was "no." At best for Cathy, giving her the benefit of



t he doubt, the true answer was "I don't know. " Assuring M chael he was
t he father when the true answer was "I don't know' was a lie.

Thus, either way, Cathy's statenent to Mchael was a
m srepresentationthat warranted setting asi de the support obligation
of the dissolution judgnent. M chael noved to do so after he | earned
Cat hy had nade a m srepresentationto him and within one year of the
di ssol uti on judgnment.

I n Dani el , the husband knewat the tinme of the marriage that his
wi fe was pregnant with the child of another man. 695 So. 2d at 1254.
Yet this Court held that he did not have a continued obligation to
provi de child support once he and his wife divorced. Here, M chael
Ander son did not knowthe child was not his when he married, and did
not know she was not his when they divorced. Yet under the ruling
below, he will be required to provide child support for fifteen
additional years. In other words, Mchael is worse off than M.
Dani el , who knewthe truth goingin. Mchael was liedto andis being
penal i zed.

Cat hy Anderson's response boils down to arguing that M chael
shoul d have caught her |yi ng sooner. She argues that because he said
she deni ed being candid about her prior marriage, he should have
concl uded she lied to hi mon the parentage of the child. First, this

i gnores her testinony that shetold M chael of that marriage. Second,



not surprisingly, shecites nocaselawsupportingthis position, that

sanctions rewarding a m srepresentation on a separate critical issue.
Cat hy' s argunent al so i gnores that she nade a m srepresentati on

to M chael inresponse to his direct question, on whether he was t he

child s father. Cathy's best case scenariois to assune that she did

not know who was the true father of the child. That still nakes her
response to his direct question -- that Mchael was the father -- a
m srepresentation. The true answer woul d have been "1 don't know. " |f

Cat hy had giventhetrue "l don't know' answer, then perhaps she coul d
argue M chael shoul d have been charged wth responsibility with goi ng
forward to obtain a parentage determ nation at that tine.

G ven Cathy' s definitive answer that M chael was t he fat her of the
child, he was entitled to rely on his wife's statenent in not

chal | engi ng parentage during the dissolution proceeding.

Fam |y LawRul e of Procedure 12.540 provides Fla. R Gv. P. 1.540
shall govern relief from judgnents, decrees or orders. Rul e
1.540(b)(3) provides for relief from judgnents for fraud,
m srepresentation, or other m sconduct of an adverse party (enphasi s
added). Cathy's unequi vocal statenent that M chael was t he fat her was
a msrepresentation or a fraud.

As a recent appellate decision noted, Rule 1.540(b) does not

contenplate only affirmati ve m srepresentati ons by an adverse party,



but i ncludes om ssions. Crow ey v. Crowl ey, 678 So. 2d 435, 438, n.1
(Fla. 4th DCA 1996), citing I nre Adoption of a Mnor Child, 593 So. 2d
185, 190 (Fla. 1991).

Rul e 1.540 does not limt relief to instances of "fraud," but
i ncludes "m srepresentations.” This Court has | ong hel d t hat even an
i nnocent falserepresentation warrants, for exanple, recission of a
contract. See Robson Link & Co. v. Leedy Weeler & Co., 154 Fla. 596,
18 So. 2d 523 (1944); Langl ey v. Irons Land & Devel opnent Co., 94 Fl a.
1010, 114 So. 769 (1927); see also Billian v. Mbil Corporation, 710
So. 2d 984, 990 (Fla. 4th DCA 1998), review denied, 725 So. 2d 1109

(Fla. 1998).

Contrary to the statenment in the Master's report, all of the
i nformati on known to M chael at thetine hefiled for relief was not
known to himat the tinme of the final judgnent. The nost inportant
i nformati on not known to himwas the result of the DNA test, which
concl usi vel y showed t he chi |l d was not hi s daughter. Another fact not
knowto himat the tine of the final judgnment was Cat hy's subsequent
interference with his visitation rights. Such interference was a
reasonabl e basi s to pronpt M chael to seek confirmation that he was t he
father. As hetestified, to his surprise, the DNAtest proved he was

not (R V3/41).

10



The Second District stated its decision expressly and directly
conflictedwiththe FifthD strict'sopinioninDeR cov. WIlson, 714
So. 2d 623 (Fla. 5th DCA 1998). The Second District offered no
anal ysi s for disagreeingw th DeRi co, other than statingthat it agreed
with Judge Harris's dissent. The Second District noted the
Anderson case "is legally, and nearly factual |y, i ndi stingui shable from
DeRico." First, DeRicoisthe better approachtothisissue. Second,
M chael Anderson's case presents a stronger argunent than in DeRi co,
both legally and factually, for not hol ding hi mresponsible for an
additional fifteen years of support paynents for a child that is not
hi s.

In DeRi co, there were three children born during the marri age:
Arthur, Jr. in 1988, Travis in 1989, and Nya in 1992. The 1994
di ssol ution judgnment required M. DeRicoto pay child support for the
three children. 714 So. 2d at 624.

In 1996, the parties agreed to a DNA parentage test as to Nya t hat
showed M. DeRi co was not the biol ogical father. An April 1996 bl ood
test of Travis rendered the sane conclusion (thereis noreferenceto
any agreenent for a bl ood test regarding Travis). M. DeR co novedthe
trial court to termnate child support obligations as to Nya and
Travis. 714 So. 2d at 624.

The trial court denied M. DeRi co' s request and he appeal ed. The

Fifth Dstrict reversed, citingthis Court's decisioninDaniel andthe

11



| anguage quot ed above. The Fifth District noted there was noissue as
tothe children's legitimcy since, because they were born during a
valid marriage, they would remain legitimate. 714 So. 2d at 624,
citing Daniel, 695 So. 2d at 1255.

The Fifth District held M. DeRi co was not requiredto pay further
chi |l d support paynents and was entitledto arefund of support paynents
as to Nya and Travis paid since filing his petition. 714 So. 2d at
624.

Judge Harris's di ssent saidthe case may present an exceptionto
therulethis Court stated i n Daniel that a person has nolegal duty to
provi de support for a mnor child who is neither his natural nor his
adopt ed chil d.

Judge Harris focused on the trial court's determ nation that
al t hough the wi fe had been unfaithful, she did not knowthe children
wer e not her husband's until she | earned of the DNAresults. He felt
t hi s di stingui shed between a w fe who was unsure of theidentity of the
f at her because she knows she had been fait hful but remai ned sil ent, and
a wi fe who knows or has reason to know that the husband is not the
father, but leads himto believe he is. He noted the trial court
found, based onthis distinction, that there was no fraud conmtted on
t he husband.

First, the purported distinctionis not valid. A w fe who has

been unfaithful at | east has reason to knowt hat t he husband may not be

12



the father of the child. The dissent ignores that even when the wife
cl ai nms she does not "know' if the children are not her husband's, she
commts a msrepresentation by om ssion. The wife is uniquely
positioned to know t hat when she has had an affair, such a child may
not be her husband's. An om ssionof amaterial fact entitles aparty
torelief froma judgnment. See Crowl ey; In Re Adoption. Also, the
di ssent' s approach would permt awifeinthis situationto control the
out comre w t h her own sel f-serving, unchal | engeabl e t esti nony t hat she
did not "know. "

Second, the Andersons' situation differs materially fromthe
DeRi cos'. Thereis no suggestion Ms. DeRi co unequi vocal | y assured her
husband he was the father of the children in response to his direct
gquestioning. Here, Cathy Anderson affirmatively told M chael that he
was the father

Judge Harris said the trial court apparently applied the
principles that a divorce decree that establishes the paternity of the
child is a final determnation and is res judicata in any future
proceedi ngs. He went onto admt that an affirmance "appears grossly
unfair" regardi ng the younger child (the nother was living with the
father, but getting support fromher fornmer husband). Judge Harris
concluded by stating, "but | am unable to suggest a reasonable

exception to the exception.” 714 So.2d at 626, n. 5.

13



Evenif the DeR co di ssent were correct i nassum ng t he exi stence
of a prior judgnment obliterates this Court's policy statenment in
Dani el , the di ssent di d not focus on when a father should be relieved
frompayi ng support for achildthat isnot his. InDeRi co, the father
noved to nodify nore than a year after the dissolution judgnent. 714
So. 2d at 624. The di ssent does not address the fact situationinthe
Ander sons' case.

The Second District's reliance onthe DeRi co di ssent i gnores the
differencesinthe tw cases. M chael Anderson di d nove to nodi fy and
for relief withinoneyear of thejudgnent, and di d so based on Cathy's
m srepresentation.

There i s no suggestion in DeRico that prior to the dissolution
j udgnent the husband asked the wife if either of the children in
question were his. By contrast, it is undi sputed that M chael asked
Cat hy, and she st at ed unequi vocal ly that the child was his. This was
a false statenent. As noted, even giving Cathy the benefit of the
doubt that she did not know who the father was, her unequivoca
statenment that M chael was the father was fal se, when the true answer
woul d have been "I don't know." Thus, contrary to the situation in
DeR co, Cathy's statenent was a fraud or a m srepresentati on, either of

which warrants relief under 1.540(b)(3).

14



| f M chael had not asked and Cat hy had not |ied, the facts would
be different and closer to the apparent facts in DeRico. Mchael's
case presents a nmuch stronger case than DeRi co.

Even if M chael had not asked and Cat hy had not | i ed, under DeRi co
he woul d be entitled to relief fromchild support paynents over the
next fifteen years for a child that is not his. The unarticul ated
"public policy" concerns in the dissent were not adopted by the
majority inDeRico. Thisis likely because they cannot be reconcil ed
with this Court's holding in Daniel, that a husband in these
ci rcunst ances has no | egal duty to provide support to a mnor child
that is neither his natural nor adopted child.

Under DeRi co and Dani el , such a child born during narriage renai ns
legitimate. The only thing that changes is that a man who i s not the
father is nolonger requiredto pay child support for achildthat is
not his. The nother will be free to seek child support fromthe
f at her.

The unarti cul at ed pol i cy concerns nmake no sense i nthe cont ext of
a di ssolution. At that point, the husband and wi fe are separating and
they will nolonger be maintainingasinglefamly unit withthe child.
| f the husband affirmatively inquires, as Mchael did here, he is
entitled to know if the child my not be his.

M chael has not seen the child since the DNAtests showed he was

not the father (RV3/42). Thus, holding himfinancially responsible

15



for fifteenyears for achildthat is not hisw |l not nean he has any
personal relationship with the child. | ndeed, termnating his
financi al obligationmy | ead to establishing arelationship between
the child and her natural father that is both financially and
personal | y supporti ve.

Wen a wife makes an affirmative allegation in a petition or
ot herwi se i n the di ssol uti on proceedi ng that her husband i s the fat her,
t he husband shoul d be abl e to rely upon such an affirmati ve st atenent.
Evenif M chael Anderson had not asked, he woul d be entitledtorelief
under the rational e of DeRi co. Here, he did ask and was assured by hi s
wife that the child was his. This was a m srepresentati on.

As noted, the Master's statenent that M chael had no newf act ual
informationis wong. However, evenif correct, Mchael would still
have been entitled torelief. There is no suggestion in DeRico that
t he husband had any new i nformation after the dissolution judgnment
(before gettingthe DNAtests). Rule 1.540(b)(2) permtsrelief for a
j udgnent for newl y di scovered evi dence whi ch by due di |l i gence coul d not
have been discovered in tinme to nove for a newtrial or rehearing.
Rul e 1. 540(b) (3) provi des a separate ground for relief when there has
been fraud or m srepresentation. Cathy's best case scenariois that she
commtted a m srepresentation.

M chael had the DNA test done in March 1997, after encountering

child visitation problens and when he was able to | ocate a testing

16



facility that he could afford (for | ess than $300, as contrasted with
t he ori gi nal price he had been gi ven of approxi mately $900). Aruling
t hat penalized Mchael for waiting a short period of tinme until he
could afford to have the testing done presents serious public policy
i ssues: those who do not have the noney for such testing would be

sentenced to a 15-year term of unwarranted child support paynents.

For t he foregoi ng reasons, the Second District's judgnment shoul d
be reversed, consistent with Dani el and DeRi co. M chael addresses a
few addi tional points, which although not nmentioned by the Second
District, Cathy had rai sed bel ow

Cathy attenpted to criticize Mchael for taking the child for a
DNA test, and argued that in DeR co, the test on Nya was perforned by
t he agreenent of the parties. First, DeR co does not suggest that was
arelevant factor. Second, DeRi co makes no nenti on of any agreenent to
test Travis, which occurred three nonths |ater.

Third, Cathy had al ready told M chael inresponseto his question
during the dissolution that M chael was the father and that he could
"check it" (RV3/35). Thus, she had authorized hi mto take the child
for atest. The DNAtest was a sinple procedure: using cotton swabs
inthe child's nmouth and M chael's nouth (R V3/41).

Lefler v. Lefler, 722 So. 2d 941 (Fl a. 4th DCA 1998), reversedthe

trial court'srefusal topermt aforner husband to obtain a bl ood test

17



todetermneif heis the biological father of achild born duringthe

marri age.

As di scussed above, M chael believes Cat hy m sinterpreted sone of
his trial testinony belowin arguingthat he acknow edged he had sone
doubt regarding the child during the dissolution proceedi ngs.
Even i f a husband has a "doubt" about the parentage of a child during
di ssolution, he should be able to rely on his wfe's unequivocal
response to a direct question that the childis his. Qherw se, our
courts will reward conceal nent and m srepresentation.

The facts in the Andersons' case differ significantly fromthe
case lawCathy attenpted to rely on bel owwher e t he husband had or der ed
bl ood tests before the final dissolution, but the results were
i nconcl usive. The husband t here went forward wi t hout further testing
and signed a stipul ationthat he was the father of the child. Lathrop

v. Lathrop, 627 So. 2d 1317 (Fla. 2d DCA 1993). Lathrop al so predates

Dani el .

As noted, Mchael filed a supplenental petition to nodify the
support obligation, as well asthe Rul e 12. 540 notion for relief. The
Master's order denied both the Rule 12.540 notion and M chael's
petition for nodification of the judgnent (R V2/298). DeRi co and

Lefl er appear to have proceeded sol ely on petitions for nodification.

18



Thus, even if M chael were not entitledto relief under Rul es 12. 540
and 1.540 (which he is), his request should be granted under his

petition to nodify.
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CONCLUSI ON

A husband who does the "right thing" and marri es a woman who says
he is the father of an unborn child, and then is affirmatively
reassured by the wife during the dissolution that he is the father,
shoul d not be penalized for fifteen years of child support paynents
because he did not catch his wfe's |ies sooner.

M chael Anderson requests this Court reverse the opinion of the
Second District and remand for entry of a judgnent in his favor
(i ncluding repaynent of support paynents made since he filed his

petition. See DeRi co, 714 So. 2d at 624.)
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