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State of Wsconsin v. Martorell a,

670 So. 2d 1161 (Fla. 4th DCA 1996) . . . S
CERTI FI CATE OF TYPE SI ZE AND STYLE

This brief uses 12 point Courier type, a font that is not

proportionately spaced.

NOTI CE OF PENDI NG CASE

Thi s Court has accepted jurisdictionand schedul ed oral argunent
i nacaserecognizingconflict ononeof theissuesthis case presents,
D.F. v. Departnment of Revenue, Suprene Court Case No. 96288, oral

argunment schedul ed for August 29, 2000.

SUMVARY OF ARGUNVENT

Cat hy makes t he sane crucial mstakethetrial court naster nade. !
She clainms it was not a m srepresentation for her totell M chael the
child was his if she believed it to be true (AB 15). She is wong.

M chael did not ask her if she believed the child was his. M chael

1 Petitioner, Mchael Anderson, uses t he sane desi gnati ons as set
forth in the Prelimnary Statenent in his Initial Brief. M chael
referstothelnitial Brief by the prefix "IB," and Cat hy Anderson's
Answer Brief by the prefix "AB." Mchael refers to the Solicitor
Ceneral's amcus curiae brief by the prefix "SG"
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asked if the child was his, and she answered definitively that "yes,"
the child was his. That was a m srepresentation, because the true
answer was "l don't know' (or "I believe so").

M chael noved to set aside the support obligationw thinayear.
Hi s case i s much stronger t han DeRi co, and stronger than Dani el, where
t he husband knew t he woman was not pregnant with his child before he
married her. M. Daniel knewthe truth and did not have to support a

child that was not his. Mchael was lied to and has been penali zed.

ARGUMENT

Where aw fe affirmati vely tol d her husband he was t he f at her of
a child who was | ess than three years old at di ssolution, the forner
husband shoul d not be forced to pay support for an additional fifteen
years where, withinone year of the dissolutionjudgnent, he novesto

term nate paynents when DNA tests show he is not the father.

Cat hy says she has refraned the issue into two i ssues (AB 5).
M chael will address both points raisedinCathy's answer brief. Each
i ndependently warrants relief for M chael. Cathy faces a nore
significant problem She has failedtorespondtothe caselawM chael
cited showi ng she di d rake a m srepresentationthat entitled M chael to

set aside the child support obligation.



Cat hy acknowl edges that if this Court's decision in Daniel?
applies to the facts of DeRico3 thenit applies to her case (AB 9).
M chael will address DeRi co nore fully below. However, as Cathy's

brief tacitly acknow edges, M chael's case i s much stronger than that

of the former husband in DeRico (see also IB 9-12).

A M chael was entitled to relief under Rule 1.540.

M chael chal |l enged the chil d support obligationwthinone year
of the dissolutionjudgnent. Inhisinitial brief, Mchael pointed out
t he deci sions of this and other Florida courts that a m srepresentation
i ncl udes i nnocent fal serepresentations (1B8-9). Cathyignoresthis
authority and cites a single case that, when exam ned, does not help
her (AB 15). M chael will discuss that case, but Cathy's position has
an even nore substantial flaw

Cat hy asserts, "it was not a fraud, m srepresentationor liefor
Cathy totell Mchael he was the father of thechildif she believedit
to be true and di d not know ot herw se when she nade t he statenent” (AB
15). This is wong. It is undisputed that M chael asked Cathy the
di rect question: was he the father of the child, and t hat she answered

unequi vocal ly "yes" (I B 2). She was not asked did she subjectively

2 Daniel v. Daniel, 695 So. 2d 1253 (Fla. 1997).
3 DeRico v. Wlson, 714 So. 2d 623 (Fla. 5th DCA 1998).
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beli eve that he was the father of the child. She did not answer that

she "bel i eved" he was. The true answer woul d have been "I don't know'
or even "I Dbelieve so0" (her best case scenario). When she
unequi vocal |y answered "yes," it was a m srepresentation.

Thus, Cathy's prem se that she di d not nake a m srepresentati on
to Mchael iswong. As M chael noted, Cathy was i n a uni que posi tion
to know i f her unequivocal statenent that M chael was the father was
true, or was nerely her nowcl ai ned "belief" (I1B14). Telling M chael
he was unquesti onably t he fat her was a m srepresent ati on when Cat hy had
to know there was anot her man who was potentially the father.

Thus, Cathy'scitetothecaselistingthe "traditional el enents
of fraud" does not help her, Charter Air Center, Inc. v. MIler, 348
So. 2d 614 (Fla. 2d DCA 1977) (AB 15). First, evenif the person nust
knowthe m srepresentationis fal se, Cathy knewhere: she answered hi s
question falsely.*

Second, Cathy's argunent ignores that even a cl ai ned i nnocent
m srepresentationis still amsrepresentation (1B8). Asthis Court

sai d, "why shoul d he who nakes fal se representations be permttedto

4 Consider if a client asks an attorney what the attorney's
mal practice liability limts are. |f the attorney says they are $1
mllion which he believes to be true, but does not know, he has
answered falsely if the limts are a |lower nunber. H s erroneous
subj ective belief does not make his fal se answer true.
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profit by them whether he knewt hey were fal se or not ?" Robson Li nk &
Co. v. Leedy Wieeler & Co., 154 Fla. 596, 18 So. 2d 523, 533 (1944).

Third, in Charter, the al |l eged m srepresentati ons i ncl uded t hat
t he def endant represented it was an aut hori zed Pi per aircraft deal er.
348 So. 2d at 615. The court's decision did not turn on sone cl ai ned
subj ective belief. Rather, the court found, anong ot her thi ngs, that
the plaintiff was not harned by t he st at enent because even t hough t he
def endant was not a Piper aircraft dealer, it had the capability of
delivering the airplane ordered by the plaintiff. Thus, Charter turned
on a | ack of damage, not the | ack of know edge that a statenent was
fal se.

Cat hy enphasi zes t hat she asked M chael in cross-exam nationif
he t hought she knewuntil the test results canme back that he was not
the father of the child (AB 3, 15). This again m sses the point. The
m srepresent ati on does not turn on whet her she knewto a certainty that
he was not the father of the child. She knewhe m ght not be and when
he asked her if he was, she shoul d have answered truthfully that she
did not know.

Cat hy argues t he nmaster' s deci si on shoul d be gi ven def erence (AB
12). Thelower tribunal isentitledtonodeferencewhenit acts under

an erroneous | egal assunption, or whenit is applyingthelawto the



facts.® Thereis no factual dispute that Cathy told M chael that he
definitely was the father. The master nade the sane m stake of | aw
t hat Cat hy argues here, concl udi ng "no evi dence was adduced t hat t he
former wi fe knew, when she first told hi mof her pregnancy, that he was
not the father of the child" (RV2/296). Wen M chael asked Cathy if
he was the father, she said "yes" when the true answer was "I don't
know." Her response was a m srepresentation.

Cat hy continues to overl ook the fact, recogni zed i n the Second
Di strict opinion, that there was newinformation after the di ssol ution
judgment: Cathy interfered with Mchael's visitation and he had
obtained the results of the DNA test (AB 13, 16; 746 So. 2d at 526).

Inadditiontothese newfacts, M chael had anot her newfact: he
now knew Cat hy had |i ed to hi mwhen she unequi vocally said the child
was his.

Contrary to Cathy's claim this case is not |ike Lathrop v.
Lat hrop, 627 So. 2d 1317 (Fl a. 2d DCA 1993). |In Lathrop, the husband

had ordered bl ood tests before the di ssolution, but the results were
i nconcl usi ve. The husband went forward w thout further testing and

signed a stipulationthat he was the father of thechild. If Cathy had

truthfully told M chael that she did not knowif he was the father of

> See, e.g., St. Petersburg Housing Authority v. J. R Devel opnent,
706 So. 2d 1377 (Fla. 2d DCA 1998); Butler v. State, 706 So. 2d 100
(Fla. 1st DCA 1998).



the child, and he had gone forward, then this case would be |ike
Lathrop. It is not, because Cathy did not give a truthful answer to
his question. Thus, Mchael is entitled to relief under Rule 1.540.

Cat hy' s asserted "procedure” on page 19 reaffirns t he mast er used
an erroneous approach bel ow If Mchael denponstrates a
m srepresentati on, then because he noved for relief w thinoneyear of
the judgnent, heis entitled to have the judgnent set aside. If the
judgnent i s set aside, thereis noestoppel or res judicataeffect from
it.

| n ot her words, when a party prevailsinits Rule 1.540 noti on,
the court vacates the final judgnment. See, e.g., In Re Adoption of a
Mnor Child, 593 So. 2d 185, 190 (Fla. 1991). (Qoviously, such a
vacated judgnent has no res judicata effect (if sinply because a
judgnment had been entered neant its res judicata effect were
unassail able, there would be no need for Rule 1.540).

Cathy's contention that M chael obtained the test w thout her
acqui escence is wong (AB 13). Cathy had told M chael that if hedid
not bel i eve her that M chell e was his child, he couldcheckit (IB2).
There i s no suggestion in the record she ever wi thdrew her assent to

M chael checking it.®

6 Cathy cites to her counsel's question to her about a $475 cost
for the testing (AB 16-17, citing R V3/145). M chael actually
testifiedthat he originally had been quot ed $800 t o $900 for t he t est

(continued. . .)



To the extent Cathy states theresults of the paternity tests were
not admttedinto evidence, that isaresult of the master's error in
not hol ding M chael had proven a m srepresentation by Cathy (see 746
So. 2d at 526). Cathy's brief before this Court does not chal | enge t he
accuracy of those test results. It would be a sinple matter to run
this test again (a cotton swab in the nouth).

Much of Cat hy's argunent boils down to "you shoul d have caught ne
| yi ng sooner." That M chael, because of her sister's coments, may
have t hought Cat hy was untrut hful about previously being married is
unrel ated to the direct question he asked her on whet her the chil d was
his child (AB 16). There was no evidence then that Cathy had been
unt rut hf ul about any aspect of her rel ati onshipw th M chael. She asks
this Court to hol dthat a husband cannot bel i eve his w fe when he asks
a direct question as to the parentage of a child, and she provi des an
unequi vocal answer. Cathy asks this Court to reward conceal nent and
m srepresentation.

"Arecipient may rely on the truth of a representation, even
though its falsity could have been ascertained had he made an

i nvestigation, unless he knows the representationto be falseor its

6(...continued)
(RV3/40, 167). The final judgnment of di ssol ution saddl ed M chael with
substantial debts to pay, in addition to the child support of over
$8, 000 per year (RV1/149, 151). Cathy apparently asks this Court to
rule that a man who cannot afford to have testing done should be
required to pay fifteen years of unwarranted child support.



falsity is obvious to him" Besett v. Basnett, 389 So. 2d 995, 998
(Fla. 1980). Mchael was entitled to rely on Cathy's affirmative
statenment that he was the father of the child, and did not have to

further investigate it.

Since her brief, Cathy has filed as supplenental authority,
Fl ori da Depart ment of Revenue v. ML.S., 25 Fla. L. Wekly D438 (Fl a.
2d DCA February 18, 2000). This case supports M chael's position. In
ML.S., theparties were not marri ed and t he man had si gned the child's
birth certificate. After a hearing, thetrial court entered a fi nal
order requiring the manto pay child support. There was no i ndication
"that the issue of paternity was chal | enged or otherwi selitigated at
that hearing." Wenthe man | ater chall enged paternity after obtai ning
a blood test (over 10 years later), the Second District held res
judi cata did not apply because there was no evi dence that the matter
was formerly adjudicated.’

M L. S. nade ot her corment s apropos to M chael's case. The court

not ed t he man no | onger mai ntained arelationshipwth the child (nor

"Citing State of Wsconsin v. Martorella, 670 So. 2d 1161 (Fl a.
4t h DCA 1996). M chael "s situati on presents a stronger case. First,
M chael was affirmatively msled by Cathy. Second, the order in
M chael's case, like in the onein ML.S., nerely recites that the
parti es have one child. Thereis no suggestiontheissue of paternity
"was chal |l enged or otherwise litigated" (R V1/147). Cathy's brief
states "the i ssues of paternity and chil d support were not |litigated
during the dissolution proceedings" (AB 8, enphasis added).
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does M chael ). The court statedit was unable to concludethechild's
best i nterest woul d be better served by recei ving child support froma
party who is not her father, than by learning the identity of her
father. The court notedthat if the appel |l ee was no |l onger requiredto
pay support, the child s nother will have an incentive to | ocate the
child s father "and perhaps the child will have the opportunity to
devel op a neani ngful relationship with him" 25 Fla. L. Wekly at
D439.

Thi s hi ghl i ghts another i ssueinthis case. By her actions, Cathy
has not only deprivedthe childof arelationshipwthher father, she
has al so deprived the father of arelationshipwithhischild. Andthe
fat her has been deprived of arelationship w th his daughter w t hout

any notice to him

Cat hy m spl aces her attenpted reliance on Ded ai re v. Yohanan, 453
So. 2d 375 (Fla. 1984). Ded aire addressed a party's attenpt to attack
a final judgnment entered three years earlier. 453 So. 2d at 376. The
opi ni on di scussed the differences between extrinsic and intrinsic
fraud, and when judgnents coul d be chal | enged wi t hi n one year or with
notinmelimt. 453 So. 2d at 376-379. For Mchael, the differencein
intrinsicandextrinsicfraudisirrelevant. He noved wi t hin one year
of the final judgnment. This Court recogni zed that for i ssues a party

coul d have addressed inthe trial court proceedi ng, the party has one
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year after the judgnent to attack the result based on fraud. 453 So.
2d at 380.

Thus, regardl ess of howthis Court cones out on the application
of Dani el and DeRi co, M chael established he was entitled to relief
under Rule 1.540. Cathy's response to his direct question was not
truthful. He did not ask for her subjective belief. Wen she said
"yes" he was the father instead of "I don't know," she made a
m srepresentation that entitled himto relief fromthe judgnent.

At the current rate of nonetary child support (not includi ng ot her
expenses for nedical, dental and |ife i nsurance), M chael is paying
over $8,000 a year and wi || pay over $130, 000 of support for a child
that is not his (R V1/149). Mchael noved in a tinmely manner to
correct this injustice. He should be granted relief fromthe child

support order for a child that is not his.8

B. Dani el should control here.

As M chael discussed in his initial brief, his facts are nuch
stronger for application of Daniel thanarethe factsin DeRi co (1B 10-
13). Cathy recognizes this, admttingthat if DeRicois thelaw the

child support order nmust be reversed (AB 9, 11).

8 Viewed as a periodic or total sum these are substanti al anobunts
to Mchael, who is a city police officer (R V1/33, 65).
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Not only does M chael's case present a stronger case than the
facts of DeRico, in many ways his is a stronger case than Daniel. 1In
Dani el when t he husband narri ed the wi fe, he knewshe was pregnant with
the child of another man. 695 So. 2d at 1254. This Court held that,
even so, he was not required to pay child support for that child when
t he coupl e di vorced. Here M chael was m sl edinto believingthat Cathy
was pregnant with his child. M chael shoul d not be worse of f than M.
Dani el , sinply because M chael was lied to. Beingthe victi mof such
a m srepresentation should place Mchael in a stronger position.

| n Dani el , this Court's unani nous deci sion saidthat Privette's®
application "is limted to those i nstances where a child faces the
threat of being declared illegitimte, and the 'l egal father' also
faces the threat of | osing parental rights which he seeks to naintain."
695 So. 2d at 1255. What Cathy really urges hereis not alimtation
of Daniel, but for this Court toreverse Dani el and greatly expand t he
ruling in Privette. Cathy's brief never nentions Privette; the
Solicitor General's brief does.

M chael and Cathy's case is not a Privette case. Under Daniel,
thechildw il remainlegitimte. Also, unlike Privette, the "l ega
father" (husband) does not face the threat of | osing parental rights

that he seeks to maintain.

°Depart nment of Health and Rehabilitative Services v. Privette, 617
So. 2d 305 (Fla. 1993).
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As the Solicitor General's brief suggests, there nay be avariety
of fact situations that inplicate different applications of Daniel. At
one extreme i s the husband who is repeatedly told the child is his,
includinginresponsetoadirect inquiry duringthe dissolutionsuit,
and this turns out to be a msrepresentation. This is Mchael's
si tuation.

Strong argunents exi st that there shoul d not be a one-year tine
limt for an ex- husband t o chal | enge t he chil d support obligati on once
he learns the truth. This Court need not decide that issue here
because M chael did nove within the one-year period in Rule 1.540.
Thus, much of the Solicitor General's brief, such as the di scussi on of
intrinsic or extrinsic fraud, is not relevant to the facts of this
case, as it acknow edges (SG 18).

The Solicitor Ceneral specifically notes it is not taking a
positiononthe nerits of Mchael's contentionthat the evidence before
thetrial court was sufficient toentitle himtorelief fromthe final
j udgnent (SG 18-19).

The Solicitor General recogni zes that | egislative acti on nay be
required to resol ve sone questions (SG21). O course, that is not a
reason for Florida courts to refuse to apply the |ogic of Daniel,
pendi ng sone action by the |egislature.

Beyond noting that it takes no position on one determ native i ssue

inMchael's case, the Solicitor General's brief islargely an academ c
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di scussion that does not apply tothe facts here. M chael notes that
eveninthe historical perspective at SG5-7, it is apparent the once
nearly irrebuttabl e presunptionthat achildbornduringanmarriageis
the child of the husband, is clearly no |l onger the | aw after Dani el .
The other cases the Solicitor General cites for its historical
perspective all predate Daniel.

To the extent the Solicitor General focuses onthe wel fare of the
child, Daniel directsthat it is not proper toinpose such a financi al
bur den on a husband who i s not the fat her of thechild. This financial
focus (whichis the solenotivationfor Cathy's position) ignores that
the best interests of the child include receiving support fromthe
party who i s her father and "the opportunity to devel op a neani ngf ul
relationshipwithhim"™ ML.S., supra (as noted, M chael has not seen
the child since | earning she was not his)(R V3/42).

Fol | owi ng t he DeRi co di ssent woul d rai se serious public policy
issues as tonoticetothe child s father -- who has been depri ved of
t he opportunity to have arelationshipwith his child, or even to be
heard on the subject.

The remai nder of the Solicitor General's argunent and Cathy's
argunent rely ei ther on cases that predate Daniel, or onthe dissent in
DeRi co. M chael has al ready addressed the problens with the DeRi co

di ssent, whi ch concl uded wi th Judge Harri s's acknowl edgnent that the

14



result he was urging as to nmaking the husband pay for one of the
children "appears grossly unfair." 714 So. 2d at 626, n. 5(1B11-14).

M chael ' s case does not present the i ssue of howDani el shoul d be
appl i ed beyond a one-year period after the di ssol utionjudgnent. After
Cathy interfered wwth Mchael's visitation rights, M chael |earned
t hrough the DNAtest that the child was not his child, and that Cathy
had |i ed t o hi mwhen she unequi vocal | y said the childwas his. M chael
t hen noved pronptly to set aside the child support obligation. M chael
shoul d not be subjected to in excess of $150,000 in child-rel ated
support costs (RV1/149-150). Cathy shoul d seek those suns fromthe
father of the child, and permit the child to establish a neani ngful

relationship with the father.
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CONCLUSI ON

M chael Anderson requests this Court reverse the opinion of the
Second District and remand for entry of a judgnent in his favor

(i ncludi ng repaynent of support paynments he made since filing his

petition.
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