I N THE SUPREME COURT OF FLORI DA

NO. SC00- 660

CLARENCE JONES,
Petitioner,

V.

M CHAEL W MOCRE, Secretary,
Depart nent of Corrections,

State of Florida,

Respondent .

REPLY TO RESPONSE TO
PETI TI ON FOR WRI T OF HABEAS CORPUS

Petitioner, C arence Jones, through counsel, submts
this reply to Respondent’s response to M. Jones’ Petition
For Wit O Habeas Corpus. As to matters not addressed in

this reply, M. Jones relies upon the discussion presented

in the petition.
CLAI M |

MR JONES WAS DENI ED THE EFFECTI VE

ASSI STANCE OF COUNSEL ON DI RECT APPEAL TO
THE FLORI DA SUPREME COURT AS REQUI RED BY
THE SI XTH, EI GHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON AND ARTICLE | 88 9, 16(a) AND
17 OF THE CONSTI TUTI ON OF THE STATE OF
FLORI DA.



Respondent argues that direct appeal counsel need not
rai se every conceivable claimto be effective because doing
so may dilute the inpact of the stronger issues (Response at
3). However, Respondent makes no argument that the issues
appel | ate counsel neglected to raise in M. Jones’ direct
appeal would have diluted the inpact of the issues appellate
counsel did raise nor that the issues appell ate counsel
rai sed were stronger than those appellate counsel failed to
raise. As M. Jones’ petition argues, appellate counsel’s
direct appeal presentation denonstrates a | ack of advocacy
rather than a decision to enphasize certain issues over
others. Indeed, as this Court pointed out in its direct
appeal opinion, in the first issue raised on direct appeal,
appel | ate counsel failed to even identify the jurors whose

excl usi on counsel was challenging. Jones v. State, 580 So.

2d 143, 145 (Fla. 1991).

Respondent argues appel |l ate counsel should be presuned
not to have been ineffective because appell ate counsel was
also M. Jones’ trial counsel (Response at 3-4). To the

contrary, the fact that appellate counsel was also trial



counsel illustrates appellate counsel’s ineffectiveness: as
trial counsel, he raised objections which he believed were
supported by the | aw, however, then as appellate counsel, he
sinply omtted these neritorious issues, a decision born of
negl ect rather than of any reasonabl e strategy.
A.  THE STATE' S | NTRODUCTI ON OF | RRELEVANT, PREJUDI Cl AL AND
| NFLAMMATORY EVI DENCE OF OTHER CRI MES AND BAD ACTS DEPRI VED
MR JONES OF A FAIR TRI AL, UNDERM NED THE RELI ABI LI TY OF THE
JURY' S GUI LT/ | NNOCENCE AND SENTENCI NG DETERM NATI ONS, AND
VI OLATED THE FI FTH, SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS.
Wi | e Respondent castigates M. Jones for addressing the
nerits of the issues omtted by appellate counsel (Response
at 4-5), the nmerits of these issues necessarily informthe
deci si on whet her appel | ate counsel was ineffective. A
petitioner alleging ineffective assistance of appellate
counsel is required to identify the specific act or om ssion

whi ch the petitioner contends establishes ineffectiveness.

See Wlson v. Wainwight, 474 So. 2d 1162 (Fla. 1985). This

is what M. Jones’ petition does. |In assessing a claimthat
appel | ate counsel was ineffective, this Court |ooks to the
nmerits of the issues which the petitioner alleges were

omtted. For exanple, in Wlson, the Court determ ned



appel | ate counsel was ineffective because, inter alia,

counsel failed to raise a neritorious issue. 474 So. 2d at

1163-64. In Fitzpatrick v. Wai nwight, 490 So. 2d 938, 940

(Fla. 1986), the Court found appell ate counsel ineffective
because the nerits of the omtted issue required a new
sentenci ng proceeding. Thus, it is entirely appropriate
that a habeas corpus petition address the nerits of omtted
i ssues.

Respondent argues that evidence regarding M. Jones’ and
hi s codefendants’ escape froma Maryl and prison was
“fundanmental to an understanding of this crinme” (Response at
8). According to Respondent, the facts that were
“fundanmental ” were “[t]he fact that the defendants were
escapees, and their expressed determ nation not to go back
alive” (1d.).

Respondent does not argue that the details of the prison
escape were “fundanental” to understanding the crine, and
t hus makes M. Jones’ point: the details of the escape were
irrelevant and highly inflammatory. After all, as

Respondent points out, the state had al ready admtted



evi dence on the points that M. Jones and his codefendants
were prison escapees and that they had said they were not
goi ng back to prison. The details of the escape do nothing
to establish these facts and thus were irrel evant.

Respondent argues M. Jones’ present argunent is a
Wllians rule argunment, not a rel evancy argunent (Response
at 9). However, M. Jones is arguing both (See Petition at
12 (“the evidence had no simlarity to the charges agai nst
M. Jones and was irrelevant to the facts in issue at
trial”) (enphasis supplied).

As to the photographs of the defendants with guns and
noney, Respondent first argues, “Judge Padavano did not, as
Jones now suggests (Petition at 10), fail to evaluate
whet her the rel evance of these photos was outwei ghed by
unfair prejudice” (Response at 11). It is not clear how M.
Jones’ petition nakes such a suggestion, since in order for
t he phot ographs to have been admtted, the court had to have
rul ed on the defense objections that the photographs were
irrelevant and unfairly prejudicial.

Respondent next argues that the defense objected to only



one phot ograph as suggesting additional crines (Response at
11-12). However, the court clearly understood that all of
t he phot ographs suggested additional crines:
Well, there is no question that there is
prejudicial information in these photographs. But
t he phot ographs are relevant and, as | say, it’s
not my function to exclude prejudicial evidence,
just that which is irrelevant.
| think all these photographs are adm ssible
with the personal information taken off them which
is not relevant and can be deleted. So |I am going
to deny the Defense objection.
| mean | am not concerned that it suggests the
conm ssion of another crinme. Al of these
phot ogr aphs suggest the conm ssion of another crine
for that matter.
(R 2096). Further, as M. Jones’ petition points out, the
def ense objection to the adm ssion of the photographs was
that they were not relevant and that they suggested
additional crines (Petition at 10, citing R 2086, 2092,
2096). hjections to the admtted phot ographs were
preserved for appeal .
Respondent argues that a depiction of the codefendants

wi th noney was harnl ess because Beverly Harris testified

about the codefendants doi ng things which required spending



noney (Response at 12). However, such testinony is a far
cry inits potential for unfair prejudice froma
phot ographi c depicition of the codefendants with a pile of
currency.
B. THE TRIAL COURT'S DENI AL OF MR JONES MOTI ON TO SEVER
H S TRI AL FROM THAT OF HI S CODEFENDANT DEPRI VED MR JONES OF
A FAIR TRIAL AND VI OLATED THE FI FTH, SI XTH, ElI GHTH AND
FOURTEENTH AMENDMENTS.

Respondent argues that appellate counsel “did not raise
t he deni al of severance per se, but did contend in his Issue
1l that Judge Padavano had erred in admtting Bennett’s
testinmony, and it is plain that the denial of severance was
the real issue” (Response at 14). First, this Court did not
understand this argunment of the direct appeal to be raising
a severance issue. The Court’s entire discussion of this
di rect appeal issue was the follow ng:

As his final challenge to the guilt phase, Jones

argues that introducing evidence of Giffin's prior

attenpted nmurder of a police officer unduly

prejudiced him The court carefully instructed the

jury that this evidence went solely to Giffin and

had nothing to do with Jones. On the totality of

the circunstances we see no error regarding this

i ssue.

Jones, 580 So. 2d at 146.



Second, appel | ate counsel captioned this issue as
“WHETHER OR NOT THE COURT ERRED I N ADM TTI NG W LLI AMS RULE
EVI DENCE AGAI NST THE CO- DEFENDANT? (Initial Brief on direct
appeal at 24). This is the issue this Court’s direct appeal
opi ni on addr essed.

Third, while appellate counsel’s discussion of this
i ssue nentioned that the trial court denied the notion to
sever made after Bennett’'s testinony (lnitial Brief on
di rect appeal at 24), the brief did not nmention the other
notions to sever or the rulings on those notions. Rather,
the brief discussed only the issue raised by Bennett’s
testimony and di scussed that issue in terns of a WIllians
rul e argunent.

Respondent argues appell ate counsel’s citation to cases
rai sing severance issues neans that “[t]he Wllians rule
i ssue Jones raised in CQaimlll of his brief on direct
appeal was nerely a surrogate for his denial of severance
clainmi (Response at 14-15). However, this argunent does not
address appellate counsel’s failure to point out the other

nmotions to sever or the bases for those notions. As set



forth in the petition, the bases for the other notions to
sever were different fromthe objection to Bennett’s
t esti nmony.

According to Respondent’s argunment, this Court shoul d
have divined fromlssue Il of the direct appeal brief that
appel | ate counsel was chal l enging the denial of all the
notions for severance. However, this Court has expl ai ned:

[Qur judicially neutral review of so many

death cases, many with records running to the

t housands of pages, is no substitute for the

careful, partisan scrutiny of a zeal ous advocate.

It is the unique role of that advocate to di scover

and hi ghlight possible error and to present it to

the court, both in witing and orally, in such a

manner desi gned to persuade the court of the

gravity of the alleged deviations from due process.

Advocacy is an art, not a science.

Wlson, 474 So.2d at 1165.
CONCLUSI ON
Based upon the discussion and citation to authority

presented in this reply and in the petition, M. Jones

respectfully urges this Court to grant habeas corpus relief.
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