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PRELI M NARY STATEMENT

This brief is filed on behalf of the appellant, WIllie Seth
Crain, Jr., inreply to the Answer Brief of the Appellee, the State
of Florida. Appellant relies upon the argunents and authorities
presented in his Initial Brief for Issues Ill and IV, and those

presented in his Supplenental Brief for Issue V.



ARGUMENT

| SSUE |
THE STATE DI D NOT' PROVE THAT THE
KI LLI NG OF AMANDA BROWN WAS PRE- MEDI -
TATED.

Appel l ee clainms that preneditation was established by "the
State's conbi nati on of bl ood evidence, |umnol testing, and,
appel l ant's conduct and statenents before and after Amanda's nurder.”
Answer Brief, at 43. However, a careful exam nation of those
portions of the state's evidence reveals that they did not prove
prenedi tation

Appel l ee clainms that a "blood bath" occurred in Crain's
bat hroom based on the facts that Amanda was not bl eedi ng when she
visited Crain's trailer with her nother, a few small bl ood stains
were found on the toilet and tissue paper found within the toilet,
and that when the bathroomwas sprayed with Lum nol the whol e area,
including the floor, bathtub, and walls lit up. Answer Brief, at 43,
45-48. However, the few small blood stains on the toilet and tissue
[ V13, 1932-35; V16, 2383-92] certainly did not constitute a "blood
bath." Moreover, the state's own evidence established a nore
reasonabl e expl anation for the bathroomto |light up when sprayed with
Lum nol than a "blood bath": Lumnol glows in the dark when it

reacts with blood or bleach. [V14 2133-34; V16 2364-66] When



searching Crain's trailer, Detective Brackett observed a very strong
odor of bleach and a bl each bottle in the bathroom [V13, 1931-32]
When Brackett interviewed Crain, Crain said he spilled bleach in his
bat hroom and cl eaned it up. [V13, 1912, 1924] Later in the
interview, Crain said that after he left Hartman and Amanda, he went
home and cl eaned his bathroomw th bl each. [V13, 1925] Despite
Crain's self-contradiction about how the bl each got there, both his
statenents are consistent with the presence of bleach in his bathroom
as observed by Detective Brackett. Thus, the bleach was the npst
i kely cause of the extensive Lum nol glow ng in the bathroom

Appel l ee' s assertion that "the identifiable blood from Aranda
found in the bathroomwas part of a much |arger blood spill,"” Answer
Brief, at 47, is nothing but speculation. Simlarly, appellee's
assertion, "The only reasonabl e explanation for appellant's late
night cleaning is that a |l arge amount of blood was spilled in the
bat hroom and t hat appellant attenpted to clean it up,” Answer Brief,
at 48, is also sheer speculation. The sinple truth is that the state
did not prove that there was ever a |arge anount of blood in Crain's
bat hr oom

More i nportantly, the presence of any anount of blood in the
bat hroom woul d not in any way prove that the killing was prenedi -
tated. Amanda could have bled in the bathroomwhile being killed

during a second-degree depraved m nd nurder, during a mansl aughter,



during a third-degree felony nmurder, or even during an acci dental
killing. The nere fact that Amanda bled in Crain's bathroom even
when two bl oodstains contained a m xture of DNA consistent with both
Amanda's DNA profile and Crain's DNA profile, [V16, 2409] does not
prove anything about Crain's state of mnd or intent and i s not
rel evant to preneditation

Appel | ee argues that Crain had scratches on his arns which were
consistent wwth injuries that would be inflicted by fingernails from
t he hands of seven year old Amanda and that those scratches were
inflicted at or near the time of Amanda's di sappearance. Answer
Brief, at 47. Dr. Russell Vega, an associ ate nedi cal exam ner,
vi ewed photos of superficial scratch wounds on Crain's back and arns,
but he did not examne Crain to see the actual scratches. [V14 1995-
99, 2002] Dr. Vega testified that he was not able to cone to any
conclusion to a reasonabl e degree of nedical certainty as to the
origin of the scratches. He could not conme to any concl usion or
opinion as to whether the scratches were caused by human fingernails.
[ V14, 2014-15, 2023] Wile Dr. Vega testified that nost of the
scratches were consistent with a seven year old girl's fingernails,
he also testified that nost of the scratches were consistent with
crab traps, wre nesh, tw gs, branches, or other inanimte objects,

and he could not say with any certainty what caused the scratches.



[ V14 2001-23] Thus, the state did not prove that the scratches were
made by Amanda's fingernails.

Even assum ng that Amanda caused the scratches wth her finger-
nails, that does not prove anything about Crain's state of mnd or
intent. In fact, the scratches could have occurred when Amanda
resisted Crain while he was nerely trying to hold her in his arns,
with no intent whatsoever to kill Amanda. |f anything, the
infliction of the scratches could have enraged Crain, causing himto
overreact and to inflict fatal wounds upon Amanda w t hout i ntending

to kill her. See Randall v. State, 760 So. 2d 892, 902 (Fla. 2000)

(state's evidence consistent with hypothesis of innocence that

def endant forcefully choked victins during consensual sex, becane

enraged when victins struggled, and continued to choke themuntil

they died; this Court found insufficient evidence of preneditation).!?
Appel | ee al so argues, "There is no reasonabl e i nnocent

expl anation for how Amanda' s bl ood cane to be deposited on

appel l ant's boxer shorts."” Answer Brief, at 50. However, the

state's DNA evidence establishing that the blood stain on Crain's

boxer shorts matched Amanda's DNA profile, [V15, 2348; V16, 2408,

2441; V17, 2577] is relevant only to the issue of the identity of the

! Inciting Randall, counsel is not suggesting that Crain had
consensual sex w th Amanda.



perpetrator. It does not in any way tend to prove or disprove
whet her the killing of Amanda was prenedit at ed.

Appel | ee argues that Crain "plied Aranda's nother with noney to
gain her trust and thereby gain access to Ananda." Answer Brief, at
43. This is a distortion of the state's evidence. Ms. Hartnman
testified that she asked Crain if she could borrow $20 or $30 unti l
she got her check on Friday. Crain handed her $50 and asked her if
t hat was enough. He then handed her another $50. She told himshe
coul d not repay that nuch, and he responded that she did not have to
pay him back. [V11, 1621] The fact that Crain was generous in
response to Hartman's request to borrow noney is not relevant to the
i ssue of preneditation. Crain could not have known that Hartnman
woul d ask to borrow noney, so he could not have planned to ply her
Wi th noney to gain her trust.

Appel | ee argues that Crain "expressed an unusual degree of
interest in Amanda, drawing wth her, hel ping her with homework,
gi ving her noney, showi ng her favorite novie [Titanic], getting her
alone in his roomand having her sit between his | egs, brushing and
bl ow drying her hair." Answer Brief, at 44. Regardi ng Amanda
sitting between Crain's legs, Hartman testified that Crain was
showi ng Amanda the renote control for the television, [V11l, 1586;
V12, 1669] the incident did not cause her any concern, [V11l, 1586]

and Crain was not grabbing Amanda or touching her in any inappro-



priate manner. [V13, 1670] That Crain displayed an interest in
Amanda is consistent with the behavior of soneone who genuinely |ikes
children or soneone who wanted to enhance his opportunity to devel op
a relationship with Hartman. To the extent that this evidence was
al so consistent with the behavior of someone who wanted to harm
Amanda, it is nore consistent with a desire for sexual contact than
wi th preneditated nurder.

Appel | ee argues that Crain "provided Aranda' s not her five
val ium making his planned departure and nmurder of Amanda |less likely
to be interfered with or detected." Answer Brief, at 44. This is
anot her distortion of the state's evidence. Hartman testified that
she had been addicted to prescription pain pills for a nunber of
years and had been getting themillegally. [V11, 1620; V12 1679-80]
Hart man sai d she had taken sone pain nmedication during the afternoon
of Septenber 10. [V12, 1684-85] There is no evidence that Crain
knew about her addiction, nor that he knew she had al ready taken pain
pills earlier in the afternoon. Instead, Hartman testified that she
asked Crain if he had anything for pain, and he replied that he had
two prescriptions, one for Elavil and another for Valium Crain told
Hartman that the Elavil would really knock the pain out and make her
sleep for a long tinme, but Hartman chose the Valium Crain gave her
five Valiumpills and took sonme Valiumhinself. [V11, 1618-20; V12

1678] Crain did not try to force her to take the Valiuns; it was her



idea. [V12 1678-79] Crain also offered Hartman sone marijuana, but
she did not snoke it. [V11, 1620] Since there is no evidence Crain
knew Hartman was addicted to pain pills, and he gave her the Valiuns
only after she asked for pain pills, the evidence provides no support
for appellee's theory that Crain gave Hartman the pills as a part of
a plan to nurder Amanda. |If Crain was trying to sedate Hartman to
make it easier to kidnap Amanda, why did he tell Hartman the El avil
woul d make her sleep for a long tinme?

Appel | ee argues that Crain "and no one el se had the opportunity
to take Amanda." Answer Brief, at 44. Again, this is a matter
relevant only to the identity of the perpetrator, which in no way
proves that the killing of Anmanda was preneditated. Appellee also
argues that Crain "had anple tine to think about taking Amanda,
mur dering her, and disposing of her body." Answer Brief, at 44.

That Crain had tine to preneditate does not in any way prove that he
did prenmeditate the kidnapping and killing of Amanda.

Appel | ee argues that Hartman heard no unusual noises and did
not wake up until after 6:00 a.m, Amanda was never seen again
despite extensive searches for her body, she was afraid of the dark
and never |eft her house alone at night, she never ran away, she had
a good relationship with her nother, and she was | ooking forward to

spendi ng the next weekend with her father. Answer Brief, at 45.



None of those facts have anythi ng whatsoever to do with the issue of
prenedi tation

Appel | ee argues that Crain "had previously bragged to an
acquai ntance that he knew how to di spose of a body where nobody woul d
ever find it." Answer Brief, at 50. Al bert Darlington, a conmerci al

crabber, testified that Crain nade two statenents in the 18 nont hs

prior to Septenber 11, 1998: "I can get rid of a body where nobody
will ever find it," and, "I can get rid of a body and I know how to
do it where nobody can find it." [V12, 1792-94] These statenents

were made when Crain said he was having di sagreenents with ot her
crabbers about nmessing with his crabs or crab traps. [V12, 1801]
Thus, the statenments were nade in a context that had nothing to do
with Hartman or Amanda. Moreover, Hartman never nmet Crain until the
eveni ng of Septenber 9, 1998, and there is no evidence Crain ever net
Amanda until the afternoon of Septenber 10 when he went to Hartman's
trailer. [V11, 1545-48, 1565-67] Thus, Crain's statenents to
Darlington were not relevant to preneditation. Crain could not have
been planning to nurder Amanda during the 18 nonths before he net her

and her not her.



Appel | ee argues that Crain's statenent to Stemm? after Amanda's
di sappearance that Stenmm had enough evidence to bury himif Stemm
reveal ed where his crab traps were tends to show Crain's
consci ousness of quilt. Answer Brief, at 50. Evidence of
consci ousness of quilt may help to prove the identity of the
perpetrator. It does not, however, provide any proof at all of
preneditated intent to kill. Assumng Crain was the person
responsi bl e for Amanda's death, he ought to have felt consciousness
of guilt regardless of whether the killing was preneditated,
reckl ess, negligent, or accidental. The nost that can reasonably be
inferred fromthe statenment is that Crain may have di sposed of the
body in the sanme |location as the crab traps, but evidence that a
defendant tried to conceal a crinme does not prove that the crinme was

preneditated. See Norton v. State, 709 So. 2d 87, 93 (Fla. 1997)

(fact that appellant may have taken steps to conceal evidence of a
crime does not establish that he commtted nurder with a preconceived

pl an or design); Hoefert v. State, 617 So. 2d 1046, 1049 (Fla. 1993)

(finding insufficient evidence of preneditation despite efforts by

def endant to conceal evidence of crine).

2 Frank Stemm was the father of Melissa Crain, who was married
to appellant's son, Wllie Seth Crain Ill; he was not appellant's
father-in-law as asserted by appellee in his Answer Brief, at 50.

[ V15, 2325-26]

10



Next, appellee points to Crain's statenent, "Yes, | did do it."
Answer Brief, at 50. Mryann Lee and Linda MIller went to Cynthia
Gay's trailer on the Saturday night foll owi ng Anmanda' s di sappear ance,
there was sone di scussion about the di sappearance, and Crai n was
upset about being accused. [V14, 2138-46, 2158, 2164-68] According
to Lee, MIller said, "Just renmenber, you didn't do anything, you
didn't hurt that little girl," and Crain replied, "Yes, | did do it;
yes, you're right; | didn't hurt her, | didn't do anything." [V14,
2152-53, 2158-60] According to MIller, she said, "Wll, don't worry
about anything, you didn't do anything to that little girl," and
Crain responded, "Yes, you're right; | did doit,"” then said, "No,
didn't doit." [V14, 2168-71] Gay testified that Crain did not say
he had anything to do with the di sappearance of Amanda. He stuttered
and said, "I did -- did -- didn't doit." [V18, 2671-72] Regardless
of which version of the statenent was believed, none of the versions
had anyt hi ng whatsoever to do with a preneditated intent to kill.

Appel l ee clainms that "Appellant's conduct imrediately after
Amanda' s di sappearance was even nore conpelling than his statenents.™
Appel l ee then points to Crain's "peculiar" early norning cleaning,

t he unusual manner in which he |launched his boat to go crabbing
before daylight, his wearing of inappropriate clothing, and his
apparent discarding of those clothes while out on the boat. Answer

Brief, at 51-53. Yet none of this evidence has anythi ng what soever

11



to do with proving a preneditated intent to kill. Again, a
defendant's efforts to conceal a crine do not prove preneditation
See Norton, at 93; Hoefert, at 1049. At nost, the evidence helps to
establish the identity of the perpetrator while proving nothing about
the intent with which Amanda was kil l ed.

In sunmary, none of the evidence presented by the state at
Crain's trial proved anything about his intent when Amanda died. The
state cannot prove preneditation by presenting a | arge nunber of
facts which are not probative of intent and then claimng that such
facts taken together establish intent. Zero plus zero plus zero plus
zero does not equal one, no matter how many zeros are added. Because
the state presented absolutely no evidence to establish
prenmeditation, Crain's first-degree nmurder conviction cannot be
sustai ned on an unproven theory of preneditation.

As argued in Issue Il of appellant's Initial Brief, the state's
failure to prove that Crain intended to kill Amanda al so requires
reversal of his conviction of the charged offense of kidnapping with
intent to commt or facilitate a homcide. The state's failure to
prove the charged ki dnappi ng al so forecl oses a conviction for first-
degree felony nurder. Therefore, both the first-degree nurder and

ki dnappi ng convi ctions nust be reversed.

12



| SSUE 11
THE STATE DI D NOT PROVE AN ESSENTI AL
ELEMENT OF KI DNAPPI NG AND FELONY
MURDER, THAT AMANDA BROMAN WAS ABDUC-
TED WTH THE | NTENT TO COM T OR TO
FACI LI TATE A HOM Cl DE
In support of the claimthat the state proved Crain's intent to
commt or to facilitate a hom cide, appellee relies upon the sane
evi dence he relied upon to show that the state had proved prenedi -
tation. Answer Brief, at 60-63. As argued in Issue |, supra, that
evidence did not prove that Crain had an intent to kill. The intent
to commt or to facilitate a hom cide cannot be proved w thout
proving an intent to kill. No person can intend to commt or

facilitate a hom cide wi thout intending that someone wll be killed.

Appel l ee's reliance upon Sean v. State, 775 So. 2d 343, 344

(Fla. 2d DCA 2000), for the proposition that "the question of intent
is left to the collective wisdomof the jury," Answer Brief, at 61-
62, is msplaced because that statenment by the Second District is
wong as a matter of law. \When proof of an intent is required to
support a conviction, this Court has not hesitated to reverse the
convi ction when the state's evidence was insufficient to establish
that intent. For exanple, this Court reversed a first-degree

prenedi tat ed nurder conviction and death sentence in Coolen v. State,

696 So. 2d 738 (Fla. 1997), upon finding insufficient evidence of
prenmeditation, ruling, "Wiere the State's proof fails to exclude a

13



reasonabl e hypot hesis that the hom cide occurred other than by a
prenedi tated design, a verdict of first-degree nmurder cannot be
sustained."” I1d., at 741. Simlarly, this Court vacated a first-
degree preneditated murder conviction and death sentence upon finding
a conpl ete absence of evidence to support a finding of preneditation

in Norton v. State, 709 So. 2d 87, 92 (Fla. 1997).

| f a preneditated nurder conviction cannot be sustained in the
absence of proof of intent, a kidnapping conviction cannot be

sustained in the absence of proof of the requisite intent. In MIlIs

v. State, 407 So. 2d 218, 220-21 (Fla. 3d DCA 1981), the Third
District ruled that the state is required to prove the specific
intent alleged in charging the defendant w th ki dnapping, and could
not satisfy its burden of proof by proving one of the other
alternative intents provided by statute.

Appel l ee's reliance upon Brewer v. State, 413 So. 2d 1217, 1219

(Fla. 5th DCA 1982), review denied, 426 So. 2d 25 (Fla. 1983), for

the proposition that "a trial court should rarely, if ever, grant a
nmotion for a judgnent of acquittal based on the state's failure to

prove nmental intent," Answer Brief, at 68, is also m splaced because
the statenment by the Fifth District is wong as a matter of law In

State v. Law, 559 So. 2d 187, 188 (Fla. 1989), this Court ruled, "A

notion for judgnment of acquittal should be granted in a

circunstantial evidence case if the state fails to present evidence

14



fromwhich the jury can exclude every reasonabl e hypot hesi s except
that of guilt."

Appel l ee's reliance upon State v. Atwood, 832 P. 2d 593 (Ari z.

1992), cert. denied, 506 U S. 1084 (1993), overruled on other

grounds, State v. Nordstrom 25 P. 3d 717 (Ariz. 2001), Answer Brief,

at 63-66, is also msplaced. First, Atwood was charged with fel ony

mur der and ki dnapping with "intent to inflict death, physical injury

or a sexual offense on the victim or to otherwise aid in the

comm ssion of a felony." Atwood, at 611. Therefore, the prosecution

in Atwood was not required to prove that he had an intent to kill.
Second, the Arizona court reviewed the kidnapping evidence in Atwood
under the follow ng standard: "[r]eversible error based on

i nsufficiency of the evidence occurs only where there is a conplete
absence of probative facts to support the conviction." Atwood, at

614 (quoting State v. Scott, 555 P. 2d 1117, 1118-19 (Ariz. 1976).

Even if this Court were to adopt and apply the Atwood standard
of review, this Court should reverse Crain's convictions for Kkidnap-
ping and first-degree felony nurder. As argued above and in |ssue |
supra, there is a conplete absence of any probative evidence to
establish that Crain had an intent to kill, so there was also a
conpl ete absence of probative evidence to establish that he intended
to commt or facilitate a hom cide, an essential elenent of the

ki dnappi ng charged in the indictnment in this case.

15
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