IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTS TO FLORIDA
RULES OF APPELLATE PROCEDURE CASE NO.

REPORT OF APPELLATE COURT RULESCOMMITTEE

Thisreport of the Appellate Court Rules Committee of The FloridaBar isfiled
by Susan W. Fox, Chair of the Appellate Court Rules Committee, and John F.
Harkness, Executive Director of The Florida Bar. This report reflects the four year
cycleamendmentsdevel oped by the A ppellate Court Rules Committee during thefour
year cycle that began in 1996 and ended in the year 2000. This report is filed in
accordance with Fla. R. Jud. Admin. 2.130(c).

The committee proposes amendments to the rules as shown on the attached
table of contents. Thevoting record for the committee for each amendment isshown
on the table of contents. Asrequired by Fla. R. Jud. Admin. 2.130, the amendments
have been reviewed by the Board of Governors of The FloridaBar. The board’ svote
on each amendment is also shown on the table of contents. The appendix presents
each proposed rule change in two-column format. If the court desiresto obtain other
background materialsthat may be available on any proposal, these materials may be
obtained from the chair.

Rule 9.020(h), Definitions

The proposed changes to Rule 9.020(h), the definition of “Rendition (of an
Order),” fall into threecategories. (1) editorial; (2) reorganization to retain consi stency;
and (3) correction of a discrepancy pointed out by this Court. The changes will be
addressed in that order.

First, there are editorial changesin the main text of Rule 9.020(h). In addition,
referenceto judgment “ notwithstanding verdict” was eliminated as obsol ete, and the
rule now refersto judgment “in accordance with prior motion for adirected verdict”
or “to chalenge the verdict,” and other types of post-trial motions.



Next, the substance of current subdivision (i) of Rule 9.020, dealing with
rendition of orders of hearing officers in family cases was merged into the text of
subdivision (h) to maintain consistency in the definitional portions of therule and to
eliminate unnecessary verbiage. A separate subdivision dealing with rendition of family
orders was deemed unnecessary.

Subdivision (h)(4) of the rule was created to correct a problem noted by this
Courtin &. Paul Fire & Marine Insurance Co. v. Indemnity Insurance Co. of North
American, 675 So. 2d 590 (Fla. 1996). Asnow organized, subdivisions (h)(1) through
(h)(3) govern rendition in all lower tribunals except the District Courts of Appeal.
Subdivision (h)(4) will governrenditioninthe District Courtsof Appeal and provide,
consistent with &. Paul Fire. Such an order is not deemed rendered until the district
court disposesof al motionsfor rehearing. A party who wishesto seek further review
in the Supreme Court may not do so until the court has disposed of al motions for
rehearing, clarification, certification, or rehearing en banc. Rendition of district court
ordersis not treated the same astrial court orders, but the committee feelsthereisa
strong reason for treating these ordersdifferently. The proposed ruleisconsistent with
the holding in &. Paul Firethat “adistrict court's order isnot ‘rendered’ until there
has been a disposition of all motionsrelative to that order.” Id. at 592.

Rule 9.030(c)(1)(B), Jurisdiction of Circuit Courts

This proposal codifies the ruling in Blore v. Fierro, 636 So. 2d 1329, 1331
(Fla.1994), that jurisdiction of circuit courtsis as established by general law:

TheF oridaConstitution establishesacontrolling distinction
between the appellate jurisdiction of the district courts of
appeal and the appellate jurisdiction of the circuit court.
Article V, section 4(b)(1), of the Florida Constitution,
which allocatesjurisdiction to the district courts of appeal,
reads as follows:

District courtsof appeal shall havejurisdiction
to hear appeal s, that may be taken as a matter
of right, fromfinal judgmentsor ordersof trial
courts, including those entered on review of
administrative action, not directly appealable



to the supreme court or acircuit court. They
may review interlocutory ordersin such cases
to the extent provided by rules adopted by the
supreme court.

Art. V, Sec. 4(b)(L).

Article V, section 5(b), Florida Constitution, which sets
forth thejurisdiction of the circuit courts, reads asfollows:

Thecircuit courtsshall haveoriginal jurisdic-
tion not vested in the county courts, and
jurisdiction of appeals when provided by
general law. They shall havethe power toissue
writs of mandamus, quo warranto, certiorari,
prohibition and habeas corpus, and all writs
necessary or proper to the complete exercise
of their jurisdiction. Jurisdiction of the circuit
court shall be uniform throughout the state.
They shall have the power of direct review of
administrative action prescribed by general
law.

Art. V, Sec. 5(b) (emphasis added).

The proposed amendment correctsthelanguage of the current rule which
indicatesthat jurisdictionisin accordancewith Rule9.030. A companion amendment
to Rule 9.130(a)(1) corrects the language of that rule.

9.040 (b), Forum
Challengesto appellate venue are not common, but when the issue does arise,

itisanightmare. A casethat demonstratesthisisCottinghamv. Sate, 672 So. 2d 28
(Fla. 1996)*. Inthat case, two circuit court clerkswerein disagreement over which one

'The undersigned chair of the Appellate Court Rules Committee was counsel
of record in Cottingham.



of them should accept a notice of appeal when venue had been transferred from
Hernando County to Leon County. Ultimately, the appeal was docketed in the Fifth
District which transferred it to the First District, citing Vasilinda v. Lozano, 631 So.
2d 1082 (Fla. 1994). The First District disagreed and transferred the case back to the
Fifth District. To spare the poor litigant further volleying back and forth, the venue
guestion wascertified to the Supreme Court. Under Vasilinda (and now Cottingham),
thequestion of appellatevenueinacivil case depended on whenthetransfer feeswere
paid and when the file was sent to the transferee court. The committee feelsthat this
leadsto arbitrary resultsand can allow forum shopping?. In addition, becausethefees
often are paid by mail, this procedure leaves the partiesin limbo for some period of
time, unableto determinewhich court actually hasjurisdiction until areceiptisreturned
by the clerk. For all these reasons, the committee is proposing arule that specifies
which court should review orderstransferring venueto another lower tribunal outside
the appellate district of the transferring court.

The proposed revision to Rule 9.040 placesthe current text of subdivision (b),
“Forum,” into subdivision (1), whichwould continueto providethat “[i]f aproceeding
Is commenced in an inappropriate court, that court shall transfer the cause to an
appropriatecourt.” Subdivision (2) containsnew languageregarding appel late venue,
which makesthedate of the venue order thecritical factor in determining which court
should review such orders, rather than the date fees are paid or thefileisreceived by
thetransferee court. Under thecommittee' sproposal, review of the order transferring
venue, as well as other reviewable non-final orders rendered before the change of
venue order or simultaneoudly with it, isin the appellate court that normally reviews
ordersfrom thetransferor lower tribunal. For orders after the timethe venue order is
rendered, review should bein the court that reviews ordersform the transferee court
with two exceptions: ordersstaying or vacating thetransfer order or ordersdismissing
the cause for failure to pay the transfer fees.

The proposed rule applies equally in civil and criminal cases.

The vote on this proposal was divided (19-13), but in general there was
consensus as to the need for a rule addressing this problem. Some committee

2 The Committee also fedls that this result is inconsistent with current Rule
9.130(a)(7), and that thisprovision hasturned out to be ambiguousin application, and
thus also is recommending deleting this subdivision.



members felt the current proposal was too long and that the language might be
ambiguous, e.g., asto“reviewable non-final orders,” and questioned whether therule
as written would prevent the transferee court from reviewing on plenary appeal
reviewable but unappealed orders entered before the venue order. The majority of
membersfelt thiswasnot ambiguous. One member expressed apreferencefor arule
closer to that espoused in Vasilinda.

Rule 9.120(d), Briefson Jurisdiction

Justice Pariente, as the Supreme Court’ s liaison to this committee, requested
adoption of an amendment limiting the contents of the appendix to briefs on
jurisdiction to “only” a conformed copy of the decision of the district court of
appeals. The internal procedures of the court eliminate the need for filing copies of
cases cited for conflict, and the court feels that the appendix is sometimes used to
bring extraneous materials before the court. Accordingly, after discussion, the
committee is recommending this amendment.

Rule 9.130, Proceedingsto Review Non-Final Orders

Title: The title to Rule 9.130 was amended to add “and Specified Final Orders’
because the title was misleading. Appeals of orders determining class certification,
insurance coverage, and relief under Rule 1.540 may be final orders, but are still
appealable under thisrule. See, e.g., Canal Insurance Co. v. Reed, 666 So. 2d 888
(Fla1996) (ruling that declaratory judgments determining insurance coverage are
immediately appeal ableasfina orders, the FloridaSupreme Court suggested “ that the
Appellate Court Rules Committee consider an appropriate method for providing
expedited review of these casesto avoid unnecessary delaysin thefinal resolution of
the underlying actions. Id. at 892).

Subdivision 9.130(a)(1): See the discussion concerning amendment to Rule 9.030
above. Thisis acompanion amendment.

Subdivision 9.130(a)(3)(C)(iv): Perhapsthe most substantial changeincludedinthis
petitionisrepeal of Rule9.130(a)(3)(C)(iv), which alowsreview of non-final orders
determiningliability. The committeefeel sthat decisional law hasgiven an expansive
reading to this rule, alowing non-final appeals in situations not intended by the
committee to be reviewable and in which review is contrary to the underlying
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philosophy of therules. Because of the problemsencountered in applying therulefor
the past 20+ years, the committee feels the rule should be repealed altogether.

Duringthecurrent four-year cycle, the proposed repedl first arosein conjunction
with a movement to abolish all non-final appeals to reduce the workload of the
appellate courts. Initialy, the committee voted to abolish many typesof interlocutory
appeals. The initial vote was reconsidered, but after more thorough debate, the
committee felt that repeal of just this subdivision was warranted and would help to
streamlinethe appel late process while removing the most objectionabletype of non-
final appeals. The committee reached this decision in 1997, but because the rule
change was not an emergency, the proposal was held until the end of the four-year
cycle. Inthe meantime, however, the Supreme Court issued itsdecision inMeyersv.
Metropolitan Dade County, 748 So. 2d 920 (Fla. 1999), finding that averdict entered
inabifurcated trial proceeding was an appeal able non-final order under thisruleand
that a motion to defeat the verdict on liability tolls the appeal time. In Meyers, the
Supreme Court asked the committee to review and clarify the rules in this respect.
However, asof thedate of thefiling of thisreport, the Meyersopinion hasnot become
final and may still be subject to modification on rehearing.

In addressing the issue raised in Meyers, the committee noted that the court
apparently was unaware of its pending recommendation for repeal. Therefore, the
committee addressed theissue again and prepared adetail ed report that was designed
to be incorporated into the present report to the court. The comments below are
drawn from this report.

Justification for Repeal of Rule 9.130(a)(3)(C)(iv)

Inanearly construction of Rule9.130(a)(3)(C)(iv), the Supreme Court read the
rule very narrowly, with the following explanation: “The thrust of rule 9.130 isto
restrict the number of appealable nonfinal orders. The theory underlying the more
restrictive rule is that appellate review of nonfinal judgments serves to waste court
resources and needlessly delaysfinal judgment.” Travelers Insurance Co. v. Bruns,
443 So. 2d 959, 961 (Fla. 1984) (holding that asummary judgment order determining
that a defendant/insurer’ s policy provided coverage for a co-defendant/insured was
not appealable under the rule).



Even narrowly read, theruleis somewhat of an anomaly. It has no counterpart
inthefederal systemandfew, if any, counterpartsintheremaining states. Asageneral
rule, interlocutory rulings relating to resolution of the merits of the controversy are
reviewable only after final judgment, when all the bits and pieces of the merits of the
controversy have been resolved. Rule 9.130 is generally consistent with this
philosophy. All but oneof theorderslistedin Rule 9.130 deal with threshold defenses
and interlocutory mattersunrel ated to resol ution of the meritsof the controversy; Rule
9.130(a)(3)(C)(iv) is the sole exception.

Theapparent justificationfor the exceptionisthat an adjudication of liability on
amotion for summary judgment, without atria of the facts, is one of those “most
urgent interlocutory orders’ deserving immediate review. While this proposition is
debatable, summary judgments in favor of parties seeking affirmative relief are
infrequent, and permitting appeals from them therefore does not overburden the
appellate courts. If the rule had been limited in that fashion, asits predecessor was, it
would not have been particularly burdensome or problematic. Unfortunately, litigants
began to use the rule for other purposes.

Theissue came to a head in Dauer v. Freed, 444 So. 2d 1012 (Fla. 3d DCA
1984). Inthat case, thetria court bifurcated the case and tried the liability issuesto a
jury, which returned a verdict against the defendants. The transcript of the trial was
18,000 pagesinlength. Thedefendantsinvoked theruleand appealed theverdict. The
district court concluded that the rule — which required that the record consist of a
mere appendix and that briefs befiled within 15 days after filing the notice of appeal
— neither contemplated nor permitted such an appeal. See al so Petersv. Menendez,
491 So. 2d 1300 (Fla. 3d DCA 1986).

In 1990, the committee considered aproposal to codify thesedecisionsand limit
the rule to orders that determine “the issue of liability in favor of a party seeking
affirmative relief, if entered prior to the commencement of trial. . . .” This proposal
failed. Instead, primarily because of the urging of several district court judges on the
committee, the committee voted to repea the rule altogether. Before this
recommendation was considered, however, the Supreme Court overruled Dauer v.
Freed. In Metropolitan Dade County v. Green, 596 So. 2d 458, 459 (Fla. 1992), the
Court concluded that jury verdictsin bifurcated trials were immediately appealable
under “the plain language of therule.” Turning the reasoning of the Brunsdecision on
its head, the Court observed that judicial resources would be wasted if interlocutory

7



appealsof such verdictswerenot allowed. Subsequently, and without explanation, the
Court rejected the committee’ s recommendation that the rule be repealed. See In Re
Amendmentsto the Florida Rules of Appellate Procedure, 609 So. 2d 516, 517 (Fla.
1992).

In Green, the Court left unanswered the problems of whether post-trial motions
could befiled after averdict findingliability inabifurcatedtrial, whether such motions
would toll rendition of theverdict, what aspects of the proceedingswerereviewablein
an appeal fromtheverdict, and thelike. In 1997, at therequest of several district court
judgesonthecommittee, the committee expl ored waysinwhichto reducetheworkload
of the appellate courts. Once again, finding no substantial justification for the
anomalous rule, and in an effort to reduce the number of interlocutory appedls, the
committeevotedto repeal therule. That recommendation isscheduled for submission
to the Supreme Court at the end of the current cycle in June 2000.

Recently, inMeyersv. Metropolitan Dade County, 748 So. 2d 920 (Fla. 1999),
apparently unaware of the committee’ s pending recommendation, the Supreme Court
concluded that post-trial motions could be directed to jury verdicts in bifurcated
proceedings and that such motions will toll rendition of the verdict. Although this
conclusion was contrary to the plain language of Rule 9.020(h) (and a score of
decisions holding that rendition of interlocutory orders cannot be tolled by motions
directed to them), the Court concluded that “the current appellate rules do not
specifically address the unique issues presented by this case,” and it directed the
committee to “recommend appropriate revisions to the rules.” The question that
remains is whether the committee should adhere to its recommendation to repeal the
rulealtogether, which will moot the problementirely, or whether it should undertakethe
drastic revisions contemplated by Meyers.

If the rule had been narrowly read and limited to summary judgment orders
determining liability, it probably would have been palatable. Eveninthat circumstance,
however, theruleisfrequently used for little purpose other than to derail and delay the
proceedings in the trial court, often adding up to a year to resolution of the
controversy. Because such ordersare cautiously granted inthefirst place, reversalsare
rare. But thereal difficulty with theruleisthat it has not been read narrowly, and the
expansivereading it hasbeen given hasrenderedit highly problematical inapplication,
confusing and difficult to squarewith other rulesin operation, and unduly burdensome
on the appellate courts.



For example, in its short existence, the rule has required the Supreme Court to
resolve conflictsinand questionsconcerning itsinterpretation on at least six occasions.
In addition to Bruns, Green, and Meyers, see Doctor’ s Hospital of Hollywood, Inc. v.
Madison, 411 So. 2d 190 (Fla. 1992); Sunny South Aircraft Service, Inc. v.
Inversiones, 1120C.A., 417 So. 2d 676 (Fla. 1982); Canal Insurance Co. v. Reed, 666
So. 2d 888 (Fla. 1996). The district courts have spent an inordinate amount of time
writing opinionsresolving motionsto dismiss directed to appeal staken from therule,
often with inconsistent results. See the numerous decisions collected in Padovano,
Florida Appellate Practice, 822.9 (2nd Ed. 1997).

Themost difficult problems created by the expansivereading of therulearisein
the context of ordersdetermining liability during the course of atrial onthemerits. For
example, if atrial court wereto direct averdict on liability in favor of aplaintiff at the
close of the evidence, the present construction of the rule would appear to permit an
immediate interlocutory appeal of that order. If such an appeal were taken, then a
motion to stay further proceedingswould lieinthetrial court under Rule9.130(f), and
thetrial court’ sruling would bereviewablein thedistrict court under Rule9.310(f) —
all notwithstanding that the caseisready for submissionto thejury for adetermination
of damages. Even if the motion to stay were denied, the trial court would still be
prohibited from entering a final judgment on the subsequent jury verdict by Rule
9.130(f) until theinterlocutory appeal wasdecided with finality. What usually follows
in this circumstance is a motion to relinquish jurisdiction to permit the trial court to
enter afinal judgment on the jury verdict, which moots the interlocutory appeal and
requiresasecond, plenary appeal of thefinal judgment. Theentireexerciseamountsto
avast shuffling of paperswithlittle purposebut delay, confusion, and thewaste of time
and resources.

A similar scenario is presented when atrial court bifurcatesthe liability issues
from the damage issues but intends to try the damage issues to the same jury if the
plaintiff recelvesafavorableverdict onliability (asall trial courtsnow must doinevery
case in which punitive damages are in issue). Upon return of a verdict favoring the
plaintiff onliability, thedefendant may immediately appeal, |eading to the samerounds
of motion practice and shuffling of papers which arise in the prior example.

Eveninthesituationinwhich interlocutory appealsare authorized by Green —

averdict onliability inabifurcated trial wherethe damagesareto betried to aseparate
finder-of-fact in the future — the problems are enormous. At present (with the
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exception of Meyers), the case law uniformly holds that motions directed to
interlocutory orders do not toll their rendition, and Rule 9.020(h) israther explicit on
thispoint. The Rules of Civil Procedure are a'so somewhat ambiguous as to whether
post-trial motions can be filed in such a circumstance, or whether they must await
resolution of the entire controversy. Post-trial motions directed to the verdict must be
filed to preserve certain issues for appeal, of course, so the appeals recognized in
Green will require adrastic rewrite of both the appellate rules and the Rules of Civil
Procedure (which must logically requirethat post-order motionsdirected toany order
determining liability in favor of a party seeking affirmative relief, like a summary
judgment order to that effect, toll rendition of such orders as well). In addition,
permitting an appeal of averdict in this circumstance inevitably stopsthe caseinits
tracks, becauseitistherarecircuit court judgewhowill try the damageissueswhilean
interlocutory appeal of theliability verdict ispending and entry of afinal judgment is
prohibited. Theresultistypically adelay of ayear or morein resolution of the merits
of the controversy.

Moreover, in al three of the circumstances outlined above, a complete record
and atranscript of thetrial will berequired, and Rule 9.130 — which limitstherecord
to amereappendix and requires serviceof the appellant’ sbrief within 15 daysof filing
the notice of appeal — is obviously not designed for such an appeal. The inevitable
result isamotion to treat the appeal as a plenary appeal under Rule 9.110, which is
usually granted, and the purpose of Rule 9.130'sform of expedited review isentirely
defeated. If such appeals are to be treated as plenary appeals in any event, as they
ordinarily are, it would make far more sense to alow the trial court to complete its
labors and then review the entire case in a plenary appeal from the final judgment.

It should also be observed that permitting appeals from jury verdicts in
bifurcated trials finds no support in the apparent justification for the rule. As noted
previoudly, theapparent justificationfor theruleisthat an adjudication of liability ona
motion for summary judgment, without atrial of thefacts, isone of those* most urgent
interlocutory orders’ deserving of immediatereview. But oncetheliability issueshave
been tried toresolution by ajury inabifurcatedtrial, that justification nolonger exists.
Theonly other arguablejustification for permitting such appealsisto save the parties
and thetrial court the additional time and expense of atrial of the damageissuesif the
verdict is ultimately overturned on appeal. Courts have routinely rejected this as a
justification for permitting interlocutory review by way of certiorari. Thus, it would
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appear to beapoor justification for theinterlocutory review authorized by Green. See,
e. g., Martin-Johnson, Inc. v. Savage, 509 So. 2d 1097, 1100 (Fla. 1987).

Theforegoing conundrumsare not the only conundrums created by an expansive
reading of therule. After New Deal Cab Co. v. Subbs, 90 So. 2d 614 (Fla. 1956), and
Davis v. Sobik’s Sandwich Shops, Inc., 351 So. 2d 17 (Fla. 1977), trial courts are
permitted to enter summary judgmentsand grant directed verdictsinfavor of aplaintiff
but against no particular defendant, leavingitto ajury to determinewhich of theseveral
defendantsisultimately to befound liableto the plaintiff. District courtshavereviewed
such orders under Rule 9.130(a)(3)(C)(iv). See, e. g., Jartran, Inc. v. Abel, 500 So.
2d 638 (Fla. 3d DCA 1986). Review of such ordersis entirely anomalous, however,
becauseit permitsinterlocutory appealsby defendantswho may never befound liable
to the plaintiff at all.

What of the circumstance of the multi-count action in which aplaintiff receives
asummary judgment, a directed verdict, or ajury verdict in abifurcated trial on the
issue of liability on one count of the action but not on the others? According to the
dissenting judge in Miami Columbus, Inc. v. Ramlawi, 687 So. 2d 1378 (Fla. 3d
DCA), rev. denied, 697 So. 2d 511 (Fla. 1997), the plain language of the rule and the
expansive reading given to it by Green authorizes an appeal of such an order.
According to the mgjority, however, therule * applies only to orderswhich determine
‘the’ rather than *an’ issue of liability” (687 So. 2d at 1379), and it therefore does not
authorize an interlocutory appeal of such an order. See also Yelner v. Ryder Truck
Rental, 683 So. 2d 655 (Fla. 4th DCA 1996), and Winkelman v. Toll, 632 So. 2d 130
(Fla. 4th DCA 1994), which reach similar conclusionsin anal ogous circumstances. A
rule which is subject to such hair-splitting has little to recommend it and creates an
inordinate burden on the appellate courts that is plainly undesirable. The result in
Ramlawi (and similar cases) was most likely motivated, in any event, by adesireto
rigoroudly restrict the reach of the rule rather than expand it further, which isrecom-
mendation enough for repeal of the rule atogether.

What of the circumstanceinwhich adefendant counterclaimsagainst aplaintiff
and theliability issues on both claimsare bifurcated and tried, the plaintiff winsonits
claim, the counter-plaintiff loses on its claim, and an appeal istaken from the verdict
findingin favor of the plaintiff?|ssuch an appeal to be dismissed under the reasoning
of Ramlawi, or isit to be entertained under the “plain language of the rule” and the
expansivereading giventoit by Green?1f the appeal isentertained, what isthe scope
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of review intheinterlocutory appeal ? Canthedistrict court review errorsaffecting both
clamsinthesingletrial, orisitlimitedto reviewing errorsaffecting only theplaintiff’s
claimand reviewing errorsaffecting thedefendant’ scounterclaimin aseparate plenary
appeal from the final judgment entered on the counterclaim? At present, there is no
answer to thisconundrumin thedecisional law. Additional conundrumsarecertainto
appear in the future asthe limits of the rule are probed and tested for various tactical
and strategic purposes by ever-inventive counsel.

As the mgjority noted in Ramlawi, it is the “genera principle that piecemeal
appeasinpendinglitigation areundesirable’ (687 So. 2d at 1379). Y et that isprecisely
what Rule 9.130(a)(3)(C)(iv) now permits, in numerous circumstances, at alevel of
compl exity that has consi stently taxed the acumen of the appellate courtsand taken up
aninordinateamount of their time. All of the ordersthat are now appeal able under Rule
9.130(a)(3)(C)(iv) can bereviewed inaplenary appea fromafinal judgment under Rule
9.110, which isthe rule they are typically reviewed under in any event and whichis
where they are reviewed in nearly every other jurisdiction in the nation.

To permit review of these orders in the courts of this state causes substantial
delays in resolution of the merits of controversies and, on balance, wastes a
considerable amount of timeand judicial resources. It also reflectsalevel of cynicism
inthetrial courtsof thisstatethat isentirely unwarranted. At aminimum, theruleshould
belimited, asits predecessor was, to summary judgmentsfinding liability prior to the
commencement of trial, but thereisreally very littlereason to justify even thislimited
typeof piecemeal review. Becausetheworkload of the appellate courts deservesto be
pared wherever it can reasonably be reduced without substantial prejudicetolitigants,
the rule should be repealed in its entirety.”

AtitsJune 1999 meeting, the committee voted (with near unanimity) to stick to
itspreviousrecommendation that Rule9.130(a)(3)(C)(iv) berepealedinitsentirety. It
alsovotedtorecommend asan alternativethat theruleat |east belimited toitsapparent
initial intent — to review of non-final orders determining theissue of liability in favor
of a party seeking affirmative relief, “if entered prior to trial.”

TheBoard of Governorsvoted to recommend thischangeaswell after aspirited
debate. A motion to adopt the committee’ s alternate proposal failed by avote of 23-
17.[All theother proposalsinthisreport were approved without debate.] The primary
argument in favor of the aternative proposal wasthat it may be considered unfair for
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adefendant to incur the expense of atrial on damagesif the verdict on liability would
be overturned. It is anticipated that these views will be made known to the court
through comments to be filed concerning this proposal.

Subdivision 9.130(a)(5): A referenceto Rule 7.190 Fla. Sm. Cl. R. was added so that
review of ordersdetermining motionsfor relief from judgment under the small claims
ruleisthe sameasunder other rulesof procedure. Thereisno perceived reasonto treat
review of such ordersdifferently, and thereis no other rule applicable to such orders.

Subdivision 9.130(a)(7): Seediscussion concerning amendment to Rule 9.040 above.
Thisis a companion amendment.

13



Rule 9.140(b)(1), Proceedingsin Criminal Cases

Subdivision (b)(1)(B): In Sate v. Schultz, 720 So. 2d 247 (Fla.1998), this court held
that an order withholding adjudication of guilt without imposing probation is an
appealable order under Rule 9.140(b)(1)(C). Accordingly, the proposed rule has been
drafted to add this express provision and renumber the other subdivisions.

Subdivision (b)(1)(D): Subdivision (b)(1)(D) of thisrule was designed to reflect the
longstanding practice of adefendant'sright to appeal orders denying post-conviction
relief.

Subdivisions 9.140(b)(2). (c)(2). and (€)(3)—€)(5): The changesin these sectionsare
editorial changes suggested by The Florida Bar legal editorsto comply with adopted
editorial guidelinesfor rules.

Subdivision 9.140(b)(6)(B): Rule 9.140(b)(6)(B) has been amended to require court
reporters to file the record in capital cases on computer disk. This change was
requested by the Attorney General’s office, appellate public defenders, and persons
who represent defendants in death penalty cases. Therationaleisthat many attorneys
must deal with the record at state and federal levels over the course of several years;
a paper record becomes deteriorated and may no longer be usable. The committee
recognizesthat the material on disk may become unreadable due to obsolescence but
feelsthat it will be helpful to have the material available electronically.

Subdivision9.140(i): Proposed Rule9.140(i) codifiesthe proceduresand requirements
for filing Anders briefs. Thiswould be a significant change in the rules.

A rule codifying Anders procedures is necessary to obtain compliance in an
Anders situation when private attorneys are appointed in indigent criminal appeals.
Moreand more private attorneysare getting involved in criminal appeal s as appointed
counsel — some as conflict attorneys and some as special assistant public defenders.
The committee believesthisruleto be necessary to give guidanceto attorneyswho do
not have access to the procedures properly followed by assistant public defenders.

Inadditionto setting forth the proceduresfor filing Ander sbriefs, the committee

created procedures for filing Anders memorandum in cases where the appellant has
pled guilty or nolo contendere without reserving a right to appeal or raising any
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substantive issue. In these cases the appellant has no right to an appeal, and the
committee believesastreamlined approach to handling such appeal swould be of great
benefit to the appellant and the court.

Theproposal also movesthemateria currently in Rules9.140(i) and (j) toanew
Rule 9.141, which deals solely with review proceedings in collateral and post-
conviction criminal cases.

9.141, Review Proceedingsin Collateral and Post-Conviction Criminal Cases

Rule 9.141 is a new rule that was created to encompass appellate review of
collateral or post-conviction ordersin criminal cases. Most of what isinthisnew rule
was contained inwhat iscurrently Rules9.140(i) and (j). Thecommitteefelt that Rule
9.140 was becoming too lengthy, and the col |l ateral /post-conviction area was one that
should be given its own rule. Some changes and clarifications were made to prior
9.140(i) and (j).

Rule 9.141(a) points out that this rule does not apply to death penalty cases.
The death penalty cases have their own set of rules.

Rule 9.141(b)(1) states that the civil rules of appellate procedure shall apply
unless otherwise noted within this rule. Rule 9.141(b)(2) contains an addition that
addressestherecord in an appeal from asummary denial in collateral/post-conviction
proceedings. This section addresses a conflict between Summersv. Sate, 570 So. 2d
990 (Fla. 1st DCA 1990), and Flemming v. Sate, 709 So. 2d 135 (Fla. 2d DCA 1998),
regardingindexing and paginating of records. Thecommitteedetermined nottorequire
indexing and pagination unlessthe court directsotherwise, thereby allowingindividual
courts to administratively require indexing and pagination if they so desire. The
committee also determined that copies of the index or record need not be sent to the
parties as the parties should already have al of the relevant documents. Rule
9.141(b)(2)(D) reflects current case law that the court can reverse not only for an
evidentiary hearing but also for other appropriate relief.

Rule 9.141(b)(3) is new and addresses review of ordersin collateral or post-
convictioncriminal casesafter anevidentiary hearing. Thisruleaddressestheproblem
of the pro selitigant who fail sto request preparation of the necessary transcripts. The
court cannot effectively carry out its duties without a transcript to review, and an

15



indigent litigant will usually beentitled to preparation of thetranscript and acopy of the
record at no charge. See Colonel v. Sate, 723 So. 2d 853 (Fla. 3d DCA 1998). The
proceduresin Rule9.141(b)(3)(B) and (C) arefor preparation of therecord and service
of briefsin amanner similar to those provided in Rule 9.140 for direct appeals from
judgmentsand sentences. Inasmuch asappel late counsel isfrequently providedforin
appealsfromevidentiary hearingsin collateral/post-conviction cases, thereisaneed for
preparation of aproper record and aschedulefor filing briefs. Thecommitteebelieves
such procedures needed to be set forth in thisrule.

Rule 9.141(c) is a slightly reorganized and clarified version of the present
9.140(j). No substantive changes were made.

Rule 9.190, StaysPending Review of Administrative Action

Subdivision (c)(6): Thisrevision correctsatypographical error inthereferenceto Rule
9.200(a)(3).

Subdivision (e): After extensive study by asubcommittee composed of administrative
agency representatives, administrativelaw practitioners, and judges, the subcommittee
recommended adoption of anew rule concerning stayspending review of administrative
action, which the full committee adopted. Subdivision (1) of this proposed rule states
that the filing of a notice of appeal does not operate as a stay except as provided in
Rule 9.310(b)(2) (i.e., granting automatic stays to public officers) “or where timely
review issought of an award by anadministrativelaw judgeonaclaimfor birth-rel ated
neurological injuries.”

Subdivision (2) requiresthe party seeking astay of administrative actiontofile
amotion either with the lower tribunal or, “for good cause shown,” with the court in
which the notice or petition has beenfiled, but cautionsthat the motion shall not act as
astay. Thelower tribunal or court may grant astay on appropriate terms, and review
of orders entered by alower tribunal on such motion shall be by motion.

Whentheagency hasordered an emergency suspension, restriction, or limitation
of alicense under section 120.60(6), Florida Statutes (1999), alicensee may filefor a
stay on an expedited basis. When an agency has suspended or revoked alicense other
than on an emergency basis, the licensee may file the motion for stay on an expedited
basis, and the court shall issue the stay unless the agency demonstrates that a stay
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would constitute a probable danger to the public welfare. When an order suspending
or revoking alicense has been stayed, an agency may apply to the court for dissolution
or modification of the stay on the ground that subsequently acquired information
demonstrates a probable danger to the public welfare. In cases not governed by the
Administrative ProceduresAct, the party seeking astay must fileamotioninthelower
tribunal, which hascontinuingjurisdiction and authority to grant, modify, or deny astay
and to condition it on the posting of bond or other conditions. Any stay entered by the
lower tribunal or court remainsin effect until a mandate issues.

The provisions of the proposed rule are acodification of current practicein the
first district, which hears most motionsfor stay related to administrative actions. The
stay provision wasdeemed necessary becausethereareanumber of agenciesthat meet
sporadically, which frequently force alicensee to cease operation with no avenue of
relief. Section 120.60(a)(3), Florida Statutes (1999), provides a stay as of right to a
licensee subject tolicense suspension, but thisright may be meaninglessif thelicensee
Is unable to obtain a prompt hearing on the motion for stay. Thus, the proposal
provides an alternative avenuefor relief and short timeframesthat will help to ensure
that relief will be meaningful.

Rule 9.200, The Record

There are two proposed revisionsto Rule 9.200(a)(1). Thefirst isexclusion of
notices of hearing and deposition from the record, and the second is the requirement
for inclusion of acase progress docket. Subdivision (d)(1)(A) and (d)(2), concerning
the duties of the clerk, also would require the case progress docket to beincorporated
into the record on appeal immediately after the index.

Thefirst revision, which describes documentsthat are to be excluded from the
“automatic record,” changes the reference to “notices’ to “notices of hearing or of
taking deposition.” Apparently, some clerk’s officesinterpreted the rule strictly by
omitting all “notices’ from the record unless specifically designated by the parties.
Some of these clerks would refuse to include notices of filing, notices of lis pendens,
and other substantive noticesneeded intherecord. Accordingly, thecommittee sought
to avoid this problem, while still keeping most of the “garbage” notices out of the
record. Toaccomplishthis, therule specifiesthat only noticesof hearing or deposition
are omitted from the record unless otherwise designated.
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The recommendation to incorporate a case progress docket in the record on
appeal arose because of the inevitable questions regarding whether a particular
document was filed with the lower tribunal. The question arisesin issues relating to
supplementation of therecord on appeal andisafrequent problemfor appellate public
defenders who have difficulty getting a complete set of documents from opposing
counsel and may not be in the county where the physical record is located. Some
appellate public defenders advised the committee that they have had difficulty getting
the clerk to give them a progress docket that lists all of the itemsfiled with the court.
Theamendment requires, in Rule9.200(a)(1), that aprogressdocket beincludedinthe
record on appeal, and in Rule 9.200(d)(1)(A) and (d)(2), that the clerk attach a copy
of the progress docket to the index to the record. This is consistent with federal
practice which uses the case progress docket as the record on appeal in most cases.

Rule 9.210, Briefs

Subdivision (a)(2): Asusual, the nuts-and-boltsissueslike typeface and brief binding
can be the hardest to resolve. The current rule requires typeface of at least 10
characters per inch (“cpi”). This rule virtually requires use of Lega Courier 12, a
nonproportional font in which each letter takes up the same space. The current ruleis
obsolete, because modern word processors use proportional fontsthat give each letter
the space it needs and thus do not produce an accurate cpi count.

There was no question that this rule had to be amended to facilitate use of
modern proportional fonts consistent with current technology and practice. The
difficulty, however, wasto achieve aconsensuson anew standard. The 10 cpi rule has
the benefit of controlling the amount of text that can be squeezed into a 50 page brief.
Some members were concerned that the proportional fonts could be manipulated to
allow extratext and wanted to place strict l[imits on the font and formatting to be used.
Some members wanted a 14 point proportional font that would reduce the amount of
text in a’50 page brief by approximately five pages (as compared to the current cpi
standard). Other members felt that the attorneys should have more freedom and that
using a reasonably sized font was simply a matter of good appellate practice.
Ultimately, the committee attempted to adopt a proportional font that produces an
amount of text closest to the current 10 cpi rule. Thisresulted in 13 pt. Times New
Roman, C.G. Times, or similar fonts, with no more than 23 lines per page.
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Therewere 12 dissenting votes. To understand the dissenting viewpoints, it may
be hel pful to know that the committee had voted on thisrule amendment ontwo earlier
occasions, first voting to eliminate the typeface limitations altogether (on abelief that
presenting a brief in readable print is amatter of good appellate advocacy), and then
reconsidering that position and adopting the 13 point typeface without alimitation as
to the number of lines per page. In feedback from the Supreme Court liaison, the
committee was advised that the | atter proposal would not be acceptable. Itisbelieved
that most of the dissentersfavored 13 point type without the lines per page limitation.
Therewaslittle or no support for a 14 point font because the committee felt thiswas
a pretext for reducing text which is a separate issue to be considered (if at all) onits
own merits.

Subdivision (8)(3): Clarification of the binding of briefs also has been proposed.

Under the proposed amendment, briefs may be bound either along the left-hand side
or by a staple in the upper left-hand corner. Briefs still must “lie flat when open.”
Bindingisoptional, asmany courtsprefer asimplestapleintheupper |eft-hand corner.

Subdivision (b)(5): Rule 9.210(b)(5) has been amended to add a provision that the
argument section of every brief should address the applicable appellate standard of
review. Thecommitteereached aconsensus, at theurging of itsjudicial members, that
addressing the appel late standard of review will enhancethe quality of appellatebriefs
and providevaluable assistanceto the courts. Thissection of thebrief can be short, but
should state whether review is de novo, is based on lack of competent substantial
evidence, or isbased on an abuse of discretion, and provide a citation of authority for
the standard.

Rule 9.330, Rehearing; Clarification; Ceritification

Rule9.330(a) hasbeen clarified, cleaned up, and conformed to current practice.
By omitting the sentence that prohibits rearguing the merits of the court’s order, the
committee intended to clarify the permissible scope of motions for rehearing.
Nevertheless, the essential purpose of a motion for rehearing remains the same. It
should be used to bring to the attention of the court points of law or fact that the court
has overlooked or misapprehended initsdecision. The motion should not be used to
express mere disagreement with the resolution of the issues on appeal.
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The rule also has been amended to prohibit presentation of “issues not
previoudly raised in the proceeding.” Thisamendment is a codification of decisional
law. Finally, asentence has been added stating: “A motion for clarification shall state
with particularity the points of law or fact in the court’ sdecision that in the opinion of
the movement arein need of clarification.” These changes are not considered to be a
significant modification of current practice.
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Rule 9.420, Filing; Service of Copies; Computation of Time

Thisproposal createsanew subdivision (a)(2) which adoptsthe* mailbox rule’
for filing of papersby apro seinmate. Under thisprovision, apaper isdeemed timely
filed if placed in theinstitutional internal mail system before the final date for filing.
Proof of such deposit ismade by a notarized statement or declaration. Thisprovision
Is based on Fed. R. App. P. 25(a)(c).

Editorial changes were made in the certificate of service form.
Rule 9.800, Uniform Citation System
The committee proposes removal of the requirement for parallel citation to the
FloridaReporter. Thisrequirement isdeemed to be obsolete. Many librariesno longer

even have FloridaReporter. The subdivisions of thisprovision have been renumbered
accordingly.

The committee also recommends amending the citation form for Florida
Standard Jury Instructions (Criminal) to del etethe referenceto page numbers. Instead,
the reference should be to titles or section numbers.

Rule 9.900, Forms

These are editorial changes only.
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Conclusion

Based on the foregoing, the committee requests the court to approve the
recommendations contained in this report.

Respectfully submitted by:

John F. Harkness, Jr. Susan W. Fox

Executive Director Chair, Appellate Court

The Florida Bar Rules Committee

650 Apalachee Parkway Macfarlane Ferguson & McMullen
Tallahassee, FL 32399-2300 Post Office Box 1531

(904) 561-5600 Tampa, FL 33601

Florida Bar No. 123394 (813) 273-4212

FloridaBar No. 241547
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RUL E 9.020. DEFINITIONS
The following terms have the meanings shown as used in these rules:
(@ Administrative Action. Administrative action shall include:

(1) final agency action as defined in the Administrative Procedure Act,
chapter 120, Florida Statutes,

(2) non-final action by an agency or administrative law judge reviewable
under the Administrative Procedure Act;

(3) quasi-judicia decisions by any administrative body, agency, board or
commission not subject to the Administrative Procedure Act; and

(4) administrative action for which judicial review is provided by general
law.

(b) Clerk. The person or official specifically designated as such for the court
or lower tribunal; if no person or official has been specifically so designated, the
official or agent who most closely resembles a clerk in the functions performed.

(c) Court. The supreme court; the district courts of appeal; and the circuit
courts in the exercise of the jurisdiction described by rule 9.030(c), including the
chief justice of the supreme court and the chief judge of adistrict court of appeal in
the exercise of constitutional, administrative, or supervisory powers on behalf of
such courts.

(d) Family Law Matter. A matter governed by the Florida Family Law Rules
of Procedure.

(e) Lower Tribunal. The court, agency, officer, board, commission, judge of
compensation claims, or body whose order isto be reviewed.
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(f)  Order. A decision, order, judgment, decree, or rule of alower tribunal,
excluding minutes and minute book entries.

(g0 Parties.

(1) Appélant. A party who seeks to invoke the appeal jurisdiction of a
court.

(2) Appellee. Every party in the proceeding in the lower tribunal other
than an appellant.

(3) Petitioner. A party who seeks an order under rule 9.100 or rule
9.120.

(4) Respondent. Every other party in a proceeding brought by a
petitioner.

(h) Rendition (of an Order). An order isrendered when a signed, written
order isfiled with the clerk of the lower tribunal. However, unless another
applicable rule of procedure specifically provides to the contrary, if afina order
has been entered and there has been filed in the lower tribunal an authorized and
timely motion for new trial-er, for rehearing, for clarification, erfor certification:, to
alter or amend:, for judgment netwithstanding-verdict-or-in accordance with prior
motion for directed verdict, erafor arrest of judgment:, to challenge the verdict, to
correct a sentence or order of probation pursuant to Florida Rule of Criminal
Procedure 3.800(b)(1):, to withdraw thea plea after sentencing pursuant to Florida
Rule of Criminal Procedure 3.170(1);, or achaltengeto-theverdietto vacate an order
based upon the recommendations of a hearing officer in accordance with Florida
Family L aw Rule of Procedure 12.492, the following exceptions apply:

(1) If such amotion or motions have been filed, the final order shall not
be deemed rendered with respect to any claim between the movant and any party
against whom relief is sought by the motion or motions until the filing of a signed,
written order disposing of all such motions between such parties.
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(2) If such amotion or motions have been filed, a signed, written order
granting anew trial shall be deemed rendered when filed with the clerk, notwith-
standing that other such motions may remain pending at the time.

(3) If such amotion or motions have been filed and a notice of apped is
filed before the filing of a signed, written order disposing of all such motions, all
motions filed by the appealing party that are pending at the time shall be deemed
abandoned, and the final order shall be deemed rendered by the filing of the notice
of appeal asto all claims between parties who then have no such motions pending
between them. However, a pending motion to correct a sentence or order of
probation or a motion to withdraw the plea after sentencing shall not be affected by
the filing of a notice of appeal from a judgment of guilt. In such instance, the notice
of appeal shall be treated as prematurely filed and the appeal held in abeyance until
the filing of a signed, written order disposing of such motion.

(4) If such amotion or motions have been filed in adistrict court of appedl,
the final order shall not be deemed rendered as to any party to the appeal until the

filing of awritten order disposing of all such motions.

Committee Notes

1977 Amendment. This rule supersedes former rule 1.3. Throughout these rules
the defined terms have been used in their technical sense only, and are not intended
to ater substantive law. Instances may arise in which the context of the rule requires
adifferent meaning for a defined term, but these should be rare.

The term “administrative action” is new and has been defined to make clear the
application of these rulesto judicia review of administrative agency action. This
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definition was not intended to conflict with the Administrative Procedure Act,
chapter 120, Florida Statutes (1975), but was intended to include all administrative
agency action as defined in the Administrative Procedure Act. The reference to
municipalities is not intended to conflict with article V111, section 1(a), Florida
Constitution, which makes counties the only political subdivisions of the state.

The term “clerk” retains the substance of the term “clerk” defined in the former
rules. This term includes the person who in fact maintains records of proceedings
in the lower tribunal if no person is specifically and officially given that duty.

The term “court” retains the substance of the term “court” defined in the former
rules, but has been modified to recognize the authority delegated to the chief justice
of the supreme court and the chief judges of the district courts of appeal. This
definition was not intended to broaden the scope of these rulesin regard to the
administrative responsibilities of the mentioned judicia officers. Thetermisused in
these rules to designate the court to which a proceeding governed by these rulesis
taken. If supreme court review of adistrict court of appeal decision isinvolved, the
district court of appeal isthe “lower tribunal.”

The term “lower tribunal” includes courts and administrative agencies. It replaces
the terms “commission,” “board,” and “lower court” defined in the former rules.

The term “order” has been broadly defined to include all final and interlocutory
rulings of alower tribunal and rules adopted by an administrative agency. Minute
book entries are excluded from the definition in recognition of the decisionin
Employers FireIns. Co. v. Continental Ins. Co., 326 So. 2d 177 (Fla. 1976). It
was intended that this rule encourage the entry of written ordersin every case.

The terms “appellant,” “appellee,” “petitioner,” and “respondent” have been
defined according to the rule applicable to a particular proceeding and generally not
according to the legal nature of the proceeding before the court. The term
“appellee’ has been defined to include the parties against whom relief is sought and
al others necessary to the cause. Thisrule supersedes al statutes concerning the
same subject matter, such as section 924.03, Florida Statutes (1975). It should be
noted that if a certiorari proceeding is specifically governed by arule that only
refersto “appellant” and “appellee,” a“petitioner” and “respondent” should
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proceed asif they were “appellant” and “appellee,” respectively. For example, cer-
tiorari proceedings in the supreme court involving the Public Service Commission
and Industrial Relations Commission are specifically governed by rule 9.110 even
though that rule only refersto “appellant” and “appellee.” The partiesin such a
certiorari proceeding remain designated as “ petitioner” and “respondent,” because
as amatter of substantive law the party invoking the court's jurisdiction is seeking a
writ of certiorari. The same istrue of rule 9.200 governing the record in such
certiorari proceedings.

The term “rendition” has been simplified and unnecessary language deleted. The
filing requirement of the definition was not intended to conflict with the substantive
right of review guaranteed by the Administrative Procedure Act, section 120.68(1),
Florida Statutes (Supp. 1976), but to set a point from which certain procedural
times could be measured. Motions that postpone the date of rendition have been
narrowly limited to prevent deliberate delaying tactics. To postpone rendition the
motion must be timely, authorized, and one of those listed. However, if the lower
tribunal is an administrative agency whose rules of practice denominate motions
identical to those listed by a different label, the substance of the motion controls
and rendition is postponed accordingly.

The definition of “legal holiday” has been eliminated but its substance has been
retained in rule 9.420(e).

The term “bond” is defined in rule 9.310(c)(1).

Terms defined in the former rules and not defined here are intended to have their
ordinary meanings in accordance with the context of these rules.

1992 Amendment. Subdivision (a) has been amended to reflect properly that
deputy commissioners presently are designated as judges of compensation claims.

Subdivision (g) has been rewritten extensively. The first change in thisrule was to

ensure that an authorized motion for clarification (such as under rule 9.330) was
included in those types of motions that delay rendition.
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Subdivision (g) also has been revised in several respectsto clarify some problems
presented by the generality of the prior definition of “rendition.” Although rendition
IS postponed in most types of cases by the filing of timely and authorized post-
judgment motions, some rules of procedure explicitly provide to the contrary. The
subdivision therefore has been qualified to provide that conflicting rules shall
control over the general rule stated in the subdivision. See In Re Interest of E. P.,
544 So. 2d 1000 (Fla. 1989). The subdivision also has been revised to make
explicit aqualification of long standing in the decisional law, that rendition of non-
final orders cannot be postponed by motions directed to them. Not al final orders
are subject to postponement of rendition, however. Rendition of afinal order can
be postponed only by an “authorized” motion, and whether any of the listed
motionsis an “authorized” motion depends on the rules of procedure governing the
proceeding in which the final order is entered. See Francisco v. Victoria Marine
Shipping, Inc., 486 So. 2d 1386 (Fla. 3d DCA 1986), review denied 494 So. 2d
1153.

Subdivision (g)(1) has been added to clarify the date of rendition when post-
judgment motions have been filed. If thereis only 1 plaintiff and 1 defendant in the
case, the filing of a post-judgment motion or motions by either party (or both
parties) will postpone rendition of the entire final order asto all claims between the
parties. If there are multiple parties on either or both sides of the case and less than
all parties file post-judgment motions, rendition of the final order will be postponed
asto all claims between moving parties and parties moved against, but rendition will
not be postponed with respect to claims disposed of in the final order between
parties who have no post-judgment motions pending between them with respect to
any of those claims. See, e.g., Phillipsv. Ostrer, 442 So. 2d 1084 (Fla. 3d DCA
1983).

Ideally, al post-judgment motions should be disposed of at the same time. See
Winn-Dixie Sores, Inc. v. Robinson, 472 So. 2d 722 (Fla. 1985). If that occurs,
the final order is deemed rendered as to all claims when the order disposing of the
motionsis filed with the clerk. If all motions are not disposed of at the same time,
the final order is deemed rendered asto all claims between a moving party and a
party moved against when the written order disposing of the last remaining motion
addressed to those clams s filed with the clerk, notwithstanding that other motions
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filed by co-parties may remain pending. If such motions remain, the date of
rendition with respect to the claims between the parties involved in those motions
shall be determined in the same way.

Subdivision (g)(2) has been added to govern the special circumstance that arises
when rendition of afinal order has been postponed initialy by post-judgment
motions, and a motion for new trial then is granted. If the new trial has been granted
simply as an alternative to anew final order, the appea will be from the new final
order. However, if anew trial alone has been ordered, the appeal will be from the
new trial order. See rule 9.110. According to the decisional law, rendition of such
an order is not postponed by the pendency of any additional, previoudly filed post-
judgment motions, nor can rendition of such an order be postponed by the filing of
any further motion. See Frazier v. Seaboard System Railroad, Inc., 508 So. 2d
345 (Fla. 1987). To ensure that subdivision (g)(1) is not read as a modification of
this specia rule, subdivision (g)(2) has been added to make it clear that a separately
appealable new trial order is deemed rendered when filed, notwithstanding that
other post-judgment motions directed to the initial final order may remain pending
at the time.

Subdivision (g)(3) has been added to clarify the confusion generated by a dictum
in Williams v. Sate, 324 So. 2d 74 (Fla. 1975), which appeared contrary to the
settled rule that post-judgment motions were considered abandoned by a party who
filed anotice of appeal before their disposition. See In Re: Forfeiture of $104,591
in U.S Currency, 578 So. 2d 727 (Fla. 3d DCA 1991). The new subdivision
confirms that rule, and provides that the final order is rendered as to the appealing
party when the notice of appeal isfiled. Although the final order isrendered asto
the appealing party, it is not rendered as to any other party whose post-judgment
motions are pending when the notice of appeal isfiled.

1996 Amendment. Subdivision (a) was amended to reflect the current state of the
law. When the term “administrative action” is used in the Florida Rules of Appellate
Procedure, it encompasses proceedings under the Administrative Procedure Act,
guasi-judicial proceedings before local government agencies, boards, and com-
missions, and administrative action for which judicial review is provided by general
law.
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Addition of language in subdivision (i) isintended to toll the time for the filing of a
notice of appeal until the resolution of atimely filed motion to vacate when an order
has been entered based on the recommendation of a hearing officer in afamily law
matter. Under the prior rules, a motion to vacate was not an authorized motion to
toll the time for the filing of an appeal, and too often the motion to vacate could not
be heard within 30 days of the rendition of the order. This rule change permits the
lower tribunal to complete its review prior to the time an appeal must be filed.

2000 Amendment. The text of subdivision (i) was moved into the main body of
subdivision (h) to retain consistency in the definitional portions of the rule.
Subdivision (h)(4) was created to correct the problem noted by the Supreme Court
in &. Paul Fire & Marine Insurance Co. v. Indemnity Insurance Co. of North
America, 675 So. 2d 590 (Fla. 1996). Subdivisions (h)(1) through (h)(3) govern
rendition in all lower tribunals except the district courts of appeal; subdivision
(h)(4) governs rendition in the district courts of appeal.

Court Commentary

1996 Amendment. Subdivision (h) was amended to ensure that a motion to
correct sentence or order of probation and a motion to withdraw the plea after
sentencing would postpone rendition. Subdivision (h)(3) was amended to explain
that such amotion is not waived by an appeal from a judgment of guilt.



RULE 9.030. JURISDICTION OF COURTS
(@ Jurisdiction of Supreme Court.
(1) Appeal Jurisdiction.
(A) The supreme court shall review, by appeal
(i)  final orders of courtsimposing sentences of death;*

(i)  decisions of district courts of appeal declaring invalid a
State statute or a provision of the state constitution.?

(B) If provided by general law, the supreme court shall review

(i) by appeal final orders entered in proceedings for the
validation of bonds or certificates of indebtedness;?

(i)  action of statewide agencies relating to rates or service of
utilities providing electric, gas, or telephone service.*

(2) Discretionary Jurisdiction. The discretionary jurisdiction of the
supreme court may be sought to review

(A) decisions of district courts of appeal that®
(i)  expressy declare valid a state statute;

(i)  expressly construe a provision of the state or federal
constitution;

(iii) expressly affect aclass of constitutiona or state officers;

(iv) expressly and directly conflict with adecision of another
district court of appeal or of the supreme court on the same question of law;
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(v)  pass upon aquestion certified to be of great public
importance;

(vi) arecertified to bein direct conflict with decisions of
other district courts of appedl;

(B) ordersand judgments of trial courts certified by the district
court of appeal in which the appeal is pending to require immediate resolution by
the supreme court, and®

(i)  tobeof great public importance, or

(i) to have agreat effect on the proper administration of
justice;

(C) questions of law certified by the Supreme Court of the United
States or a United States court of appeals that are determinative of the cause of
action and for which there is no controlling precedent of the Supreme Court of
Florida.”

(3) Original Jurisdiction. The supreme court may issue writs of
prohibition to courts and all writs necessary to the complete exercise of its
jurisdiction, and may issue writs of mandamus and quo warranto to state officers
and state agencies. The supreme court or any justice may issue writs of habeas
corpus returnable before the supreme court or any justice, adistrict court of appeal
or any judge thereof, or any circuit judge.®

(b) Jurisdiction of District Courts of Appeal.

(1) Appeal Jurisdiction. District courts of appeal shall review, by
appeal

(A) fina orders of trial courts,* 2 not directly reviewable by the
supreme court or acircuit court;
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(B) non-final orders of circuit courts as prescribed by rule 9.130;°
(C) administrative action if provided by general law.?

(2) Certiorari Jurisdiction.® The certiorari jurisdiction of district courts
of appeal may be sought to review

(A) non-final orders of lower tribunals other than as prescribed by
rule 9.130;

(B) final ordersof circuit courts acting in their review capacity.

(3) Original Jurisdiction.? District courts of appeal may issue writs of
mandamus, prohibition, quo warranto, and common law certiorari, and all writs
necessary to the complete exercise of the courts' jurisdiction; or any judge thereof
may issue writs of habeas corpus returnable before the court or any judge thereof,
or before any circuit judge within the territorial jurisdiction of the court.

(4) Discretionary Review.' District courts of appeal, in their
discretion, may review by appea

(A) fina orders of the county court, otherwise appealable to the
circuit court under these rules, that the county court has certified to be of great
public importance;

(B) non-final orders, otherwise appealable to the circuit court under
rule 9.140(c), that the county court has certified to be of great public importance.

(c) Jurigdiction of Circuit Courts.
(1) Appeal Jurisdiction. The circuit courts shall review, by appeal

(A) fina orders of lower tribunals as provided by general law;* 2
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(B) non-final orders of lower tribunals as prescribed-by+ute
9:1306provided by general law;®

(C) administrative action if provided by general law.

(2) Certiorari Jurisdiction.® The certiorari jurisdiction of circuit courts
may be sought to review non-final orders of lower tribunals other than as
prescribed by rule 9.130.

(3) Original Jurisdiction.® Circuit courts may issue writs of mandamus,
prohibition, quo warranto, common law certiorari, and habeas corpus, and all writs
necessary to the complete exercise of the courts jurisdiction.

1. 9.140: Appeal Proceedingsin Criminal Cases.

2. 9.110: Appea Proceedings. Final Orders.

3. 9.110(i):  Validation of Bonds.

4, 9.110: Appea Proceedings. Final Orders; 9.100: Original Proceedings.

5. 9.120: Discretionary Review of District Court Decisions.

6. 9.125: Discretionary Review of Trial Court Orders and Judgments
Certified by the District Couirt.

7. 9.150: Certified Questions from Federal Courts.

8. 9.100: Origina Proceedings.

9. 9.130: Appea Proceedings:. Non-Final Orders.

10.  9.160: Discretionary Review of County Court Decisions.

Committee Notes

1977 Amendment. Thisrule replaces former rules 2.1(a)(5) and 2.2(a)(4). It sets
forth the jurisdiction of the supreme court, district courts of appeal, and that
portion of the jurisdiction of the circuit courts to which these rules apply. It
paraphrases sections 3(b), 4(b), and, in relevant part, 5(b) of article V of the
Florida Constitution. The items stating the certiorari jurisdiction of the supreme
court and district courts of appeal refer to the constitutional jurisdiction popularly
known as the “constitutional certiorari” jurisdiction of the supreme court and
“common law certiorari” jurisdiction of the district courts of appeal. Thisrule is not
intended to affect the substantive law governing the jurisdiction of any court and
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should not be considered as authority for the resolution of disputes concerning any
court's jurisdiction. Its purpose is to provide atool of reference to the practitioner
so that ready reference may be made to the specific procedural rule or rules
governing a particular proceeding. Footnote references have been made to the rule
or rules governing proceedings invoking the listed areas of jurisdiction.

This rule does not set forth the basis for the issuance of advisory opinions by the
supreme court to the governor because the power to advise rests with the justices
under article 1V, section 1(c), Florida Constitution, and not the supreme court as a
body. The procedure governing requests from the governor for advice are set forth
in rule 9.500.

The advisory committee considered and rejected as unwise a proposal to permit
the chief judge of each judicial circuit to modify the applicability of these rulesto
that particular circuit. These rules may be modified in a particular case, of course,
by an agreed joint motion of the parties granted by the court so long as the change
does not affect jurisdiction.

1980 Amendment. Subdivision (@) of this rule has been extensively revised to
reflect the constitutional modifications in the supreme court's jurisdiction as
approved by the electorate on March 11, 1980. See art. V, 8 3(b), Fla. Const.
(1980). The impetus for these modifications was a burgeoning caseload and the
attendant need to make more efficient use of limited appellate resources. Consistent
with this purpose, revised subdivision (a) limits the supreme court's appell ate,
discretionary, and original jurisdiction to cases that substantially affect the law of
the state. The district courts of appeal will constitute the courts of last resort for the
vast majority of litigants under amended article V.

Subdivision (a)(1)(A)(i) retains the mandatory appellate jurisdiction of the supreme
court to review final orders of trial courts imposing death sentences.

Subdivision (a)(1)(A)(ii) has been substantively changed in accordance with
amended article V, section 3(b)(1), Florida Constitution (1980), to eliminate the
court's mandatory appellate review of final orders of trial courts and decisions of
district courts of appeal initially and directly passing on the validity of a state statute
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or afederal statute or treaty, or construing a provision of the state or federal
constitution. Mandatory supreme court review under this subdivision is now limited
to district court decisions “declaring invalid” a state statute or a provision of the
state constitution. Jurisdiction to review final orders of trial courtsin all instances
enumerated in former subdivision (a)(1)(A)(ii) now reposes in the appropriate
district court of appeal.

Revised subdivision (8)(1)(B) enumerates the 2 classes of cases that the supreme
court may review if provided by general law. See art. V, § 3(b)(2), Fla. Const.
(1980). Eliminated from the amended article V and rule is the legidative authority,
never exercised, to require supreme court review of trial court orders imposing sen-
tences of life imprisonment.

Subdivision (a)(1)(B)(i), pertaining to bond validation proceedings, replaces
former subdivision (a)(1)(B)(ii). Its phraseology remains unchanged. Enabling
legislation already exists for supreme court review of bond validation proceedings.
See § 75.08, Fla. Stat. (1979).

Subdivision (8)(1)(B)(ii) is new. See art. V, 8 3(b)(2), Fla. Const. (1980). Under
the earlier constitutional scheme, the supreme court was vested with certiorari
jurisdiction (which in practice was always exercised) to review orders of
“commissions established by general law having statewide jurisdiction,” including
orders of the Florida Public Service Commission. See art. V, 8 3(b)(3), Fla. Const.
(1968); § 350.641, Fla. Stat. (1979). Thisjurisdiction has been abolished. In its
stead, amended article V limits the supreme court's review of Public Service
Commission orders to those “relating to rates or services of utilities providing
electric, gas, or telephone service.” Enabling legislation will be required to
effectuate thisjurisdiction. Review of Public Service Commission orders other than
those relating to electric, gas, or utility cases now reposes in the appropriate district
court of appeal. See art. V, 8 4(b)(2), Fla. Const. (1968); Fla. R. App. P.
9.030(b)(1)(C); and § 120.68(2), Fla. Stat. (1979).

Subdivision (a)(2) has been substantially revised in accordance with amended
article V, section 3(b)(3), Florida Constitution (1980), to restrict the scope of
review under the supreme court's discretionary jurisdiction. Under the earlier
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constitution, this jurisdiction was exercised by writ of certiorari. Constitutional
certiorari is abolished under amended article V. Reflecting this change, revised
subdivision (a)(2) of this rule substitutes the phrase “ discretionary jurisdiction” for
“certiorari jurisdiction” in the predecessor rule. This discretionary jurisdiction is
restricted, moreover, to 6 designated categories of district court decisions,
discussed below. Amended article V eliminates the supreme court's discretionary
power to review “any interlocutory order passing upon a matter which upon final
judgment would be directly appealable to the Supreme Court” as reflected in
subdivision (a)(2)(B) of the predecessor rule. It also eliminates the supreme court's
certiorari review of “commissions established by general law having statewide
jurisdiction” as reflected in subdivision (a)(2)(C) of the predecessor rule.

Subdivision (a)(2)(A) specifies the 6 categories of district court decisions
reviewable by the supreme court under its discretionary jurisdiction.

Subdivisions (a)(2)(A)(i) and (a)(2)(A)(ii) are new and pertain to matters formerly
reviewable under the court's mandatory appellate jurisdiction. Under former rule
9.030(a)(1)(A)(ii), the supreme court's mandatory appellate jurisdiction could be
invoked if alower tribunal “inherently” declared a statute valid. See Harrell's
Candy Kitchen, Inc. v. Sarasota-Manatee Airport Auth., 111 So. 2d 439 (Fla.
1959). The 1980 amendmentsto article V and this subdivision require a district
court to “expressly declare’ a state statute valid before the supreme court's
discretionary jurisdiction may be invoked.

Subdivision (a)(2)(A)(iii), pertaining to supreme court review of district court
decisions affecting a class of constitutional or state officers, has been renumbered.
It tracks the language of the predecessor constitution and rule, with the addition of
the restrictive word “expressly” found in amended article V.

Subdivision (a)(2)(A)(iv) represents the most radical change in the supreme court's
discretionary jurisdiction. The predecessor article V vested the supreme court with
power to review district court decisions “in direct conflict with a decision of any
district court of appeal or of the Supreme Court on the same point of law.” These
cases comprised the overwhelming bulk of the court's caseload and gave rise to an
intricate body of case law interpreting the requirements for discretionary conflict
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review. With the enunciation of the “record proper rule” in Foley v. Weaver Drugs,
Inc., 177 So. 2d 221 (Fla. 1965), the supreme court extended its discretionary
review in instances of discernible conflict to district court decisions affirming
without opinion the orders of trial courts. Amended article V abolishes the Foley
doctrine by requiring an “express’ aswell asa“direct” conflict of district court
decisions as a prerequisite to supreme court review. The new article also terminates
supreme court jurisdiction over purely intradistrict conflicts, the resolution of which
Isaddressed in rule 9.331.

Subdivision (a8)(2)(A)(v) substitutes the phrase “great public importance” for
“great public interest” in the predecessor constitution and rule. The change was to
recognize the fact that some legal issues may have “great public importance,” but
may not be sufficiently known by the public to have “great public interest.”

Subdivision (a)(2)(A)(vi) is new and tracks the language of article V, section
3(b)(4), Florida Constitution (1980).

Subdivisions (a)(2)(B) and (a)(2)(C) are new. See art. V, 88 3(b)(5), (3)(b)(6), Fla
Const. (1980). Certification procedures under these subdivisions are addressed in
rule 9.125 and rule 9.150, respectively.

Subdivision (a)(3) isidentical to the predecessor article V and rule, except it limits
the issuance of writs of prohibition to “courts’ rather than “courts and
commissions’ and limits the issuance of writs of mandamus and quo warranto to
“state agencies’ rather than “agencies.”

1984 Amendment. Subdivision (b)(4) was added to implement legislation
authorizing district courts of appeal discretion to review by appeal orders and
judgments of county courts certified to be of great public importance.

1992 Amendment. Subdivision (c)(1)(B) was amended to reflect correctly that
the appellate jurisdiction of circuit courts extended to al non-final orders of lower
tribunals as prescribed by rule 9.130, and not only those defined in subdivision
(8)(3) of that rule.
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Subdivision (¢)(1)(C) was amended to reflect the jurisdiction conferred on circuit
courts by article V, section 5, Florida Constitution, which provides that “[t]hey
shall have the power of direct review of administrative action prescribed by general
law.”

2000 Amendment. Subdivision (c)(1)(B) was amended to reflect that the
appellate jurisdiction of circuit courtsis prescribed by general law and not by rule
9.130, asclarified in Blore v. Fierro, 636 So. 2d 1329 (Fla. 1994).
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RULE 9.040. GENERAL PROVISIONS

(@ Complete Determination. In all proceedings a court shall have such
jurisdiction as may be necessary for a compl ete determination of the cause.

(b) Forum.

(1) If aproceeding is commenced in an inappropriate court, that court shall
transfer the cause to an appropriate court.

(2) After alower tribunal renders an order transferring venue, the
appropriate court to review otherwise reviewable non-final ordersis as follows:

(A) After rendition of an order transferring venue, the appropriate
court to review the non-final venue order, al other reviewable non-final orders
rendered prior to or Ssimultaneously with the venue order, any order staying,
vacating, or modifying the transfer of venue order, or an order dismissing a cause
for failure to pay venue transfer fees, is the court which would review non-final
orders in the cause, had venue not been transferred.

(B) After rendition of an order transferring venue, the appropriate
court to review any subsequently rendered reviewable non-final order, except for
those orders listed in subdivision (b)(2)(A), is the court which would review the
order, if the cause had been filed in the lower tribunal to which venue was
transferred.

(C) The clerk of the lower tribunal whose order is being reviewed
shall perform the procedures required by these provisions regarding transfer of
venue, including accepting and filing a notice of appedl. If necessary to facilitate
non-final review, after an order transferring venue has been rendered, the clerk of
the lower tribunal shall copy and retain such portions of the record as are necessary
for review of the non-final order. If the file of the cause has been transferred to the
transferee tribunal before the notice of appeal isfiled in the transferring tribunal, the
clerk of the transferee tribunal shall copy and transmit to the transferring tribunal
such portions of the record as are necessary for review of the non-final order.




(c) Remedy. If aparty seeks an improper remedy, the cause shall be treated as
if the proper remedy had been sought; provided that it shall not be the respon-
sibility of the court to seek the proper remedy.

(d) Amendment. At any time in the interest of justice, the court may permit any
part of the proceeding to be amended so that it may be disposed of on the merits.

In the absence of amendment, the court may disregard any procedural error or
defect that does not adversely affect the substantial rights of the parties.

(e) Assignmentsof Error. Assignments of error are neither required nor
permitted.

(f)  Filing Fees. Filing fees may be paid by check or money order.

(g) Clerks Duties. Onfiling of anotice prescribed by these rules, the clerk
shall forthwith transmit the fee and a certified copy of the notice, showing the date
of filing, to the court. If jurisdiction has been invoked under rule 9.030(a)(2)(A)(v)
or (a)(2)(A)(vi), or if a certificate has been issued by adistrict court under rule
9.030(a)(2)(B), the clerk of the district court of appeal shall transmit copies of the
certificate and decision or order and any suggestion, replies, or appendices with the
certified copy of the notice. Noticesto review final orders of county and circuit
courtsin civil cases shall be recorded.

(h)  Non-Jurisdictional Matters. Failure of aclerk or aparty timely to file fees
or additional copies of notices or petitions or the conformed copy of the order or
orders designated in the notice of appeal shall not be jurisdictional; provided that
such failure may be the subject of appropriate sanction.

Committee Notes

1977 Amendment. Thisrule sets forth several miscellaneous matters of general
applicability.

Subdivision (a) is derived from the last sentence of former rule 2.1(a)(5)(a), which
concerned direct appeals to the supreme court. This provision isintended to
guarantee that once the jurisdiction of any court is properly invoked, the court may
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determine the entire case to the extent permitted by substantive law. This rule does
not extend or limit the constitutional or statutory jurisdiction of any court.

Subdivisions (b) and (c) implement article V, section 2(a), Florida Constitution.
Former rule 2.1(a)(5)(d) authorized transfer if an improper forum was chosen, but
the former rules did not address the problem of improper remedies being sought.
The advisory committee does not consider it to be the responsibility of the court to
seek the proper remedy for any party, but a court may not deny relief because a
different remedy is proper. Under these provisions a case will not be dismissed
automatically because a party seeks an improper remedy or invokes the jurisdiction
of the wrong court. The court must instead treat the case asif the proper remedy
had been sought and transfer it to the court having jurisdiction. All filingsin the
case have the same legal effect as though originally filed in the court to which
transfer is made. Thisruleisintended to supersede Nellen v. Sate, 226 So. 2d 354
(Fla. 1st DCA 1969), in which a petition for acommon law writ of certiorari was
dismissed by the district court of appeal because review was properly by appeal to
the appropriate circuit court, and Engel v. City of North Miami, 115 So. 2d 1 (Fla
1959), in which a petition for awrit of certiorari was dismissed because review
should have been by appeal. Under thisrule, a petition for awrit of certiorari
should be treated as a notice of appedl, if timely.

Subdivision (d) is the appellate procedure counterpart of the harmless error
statute, section 59.041, Florida Statutes (1975). It incorporates the concept
contained in former rule 3.2(c), which provided that deficienciesin the form or
substance of a notice of appeal were not grounds for dismissal, absent a clear
showing that the adversary had been misled or prejudiced. Amendments should be
liberally allowed under thisrule, including pleadings in the lower tribunal, if it would
not result in irremediable prejudice.

Subdivision (e) isintended to make clear that assignments of error have been
abolished by these rules. It is not intended to extend the scope of review to matters
other than judicial acts. If less than the entire record as defined in rule 9.200(a)(1) is
to befiled, rule 9.200(a)(2) requires service of a statement of the judicial acts for
which review is sought. This requirement also applies under rule 9.140(d). As
explained in the commentary accompanying those provisions, such a statement
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does not have the same legal effect as an assignment of error under the former
rules.

Subdivision (f) permits payment of filing fees by check or money order and carries
forward the substance of former rule 3.2(a), which allowed paymentsin cash.

Subdivision (g) is derived from former rules 3.2(a) and 3.2(€). Under these rules,
notices and fees are filed in the lower tribunal unless specifically stated otherwise.
The clerk must transmit the notice and fees immediately. This requirement replaces
the provision of the former rules that the notice be transmitted within 5 days. The
advisory committee was of the view that no reason existed for any delays. The term
“forthwith” should not be construed to prevent the clerk from delaying transmittal
of anotice of criminal appeal for which no fee has been filed for the period of time
necessary to obtain an order regarding solvency for appellate purposes and the
appointment of the public defender for an insolvent defendant. This provision
requires recording of the notice if review of afinal trial court order in acivil caseis
sought. When supreme court jurisdiction is invoked on the basis of the certification
of aquestion of great public interest, the clerk of the district court of appeal is
required to transmit a copy of the certificate and the decision to the court along
with the notice and fees.

Subdivision (h) isintended to implement the decision in Williams v. Sate, 324 So.
2d 74 (Fla. 1975), in which it was held that only the timely filing of the notice of
appeal isjurisdictional. The proviso permits the court to impose sanctions if there
isafailureto timely file fees or copies of the notice or petition.

The advisory committee considered and rejected as too difficult to implement a
proposal of the bar committee that the style of a cause should remain the same asin
the lower tribunal.

It should be noted that these rules abolish the practice of permitting Florida trial
courts to certify questions to an appellate court. The former rules relating to the
internal government of the courts and the creation of the advisory committee have
been eliminated as irrelevant to appellate procedure. At its conference of June 27,
however, the court unanimously voted to establish a committee to, among other
things, prepare a set of administrative rules to incorporate matters of internal
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governance formerly contained in the appellate rules. The advisory committee has
recommended that its existence be continued by the supreme court.

1980 Amendment. Subdivision (g) was amended to direct the clerk of the district
court to transmit copies of the district court decision, the certificate, the order of
thetrial court, and the suggestion, replies, and appendicesin all cases certified to
the supreme court under rule 9.030(a)(2)(B) or otherwise certified under rule
9.030(a)(2)(A)(V) or (a)(2)(A)(vi).

1992 Amendment. Subdivision (h) was amended to provide that the failure to
attach conformed copies of the order or orders designated in a notice of appeal as
isnow required by rules 9.110(d), 9.130(c), and 9.160(c) would not be a
jurisdictional defect, but could be the basis of appropriate sanction by the court if
the conformed copies were not included with the notice of appeal.

2000 Amendment. In the event non-final or interlocutory review of areviewable,
non-final order is sought, new subdivision 9.040(b)(2) specifies which court should
review such order, after rendition of an order transferring venue to another lower
tribunal outside the appellate district of the transferor lower tribunal. It is intended
to change and clarify the rules announced in Vasilinda v. Lozano, 631 So. 2d 1082
(Fla. 1994), and Cottingham v. Sate, 672 So. 2d 28 (Fla. 1996). The subdivision
makes the time a venue order is rendered the critical factor in determining which
court should review such non-fina orders, rather than the time fees are paid, or the
time thefile is received by the transferee lower tribunal, and it applies equally to
civil aswell as criminal cases. If review is sought of the order transferring venue, as
well as other reviewable non-final orders rendered before the change of venue order
is rendered, or ones rendered simultaneously with it, review should be by the court
that reviews such orders from the transferring lower tribunal. If review is sought of
reviewable, non-final orders rendered after the time the venue order is rendered,
review should be by the court that reviews such orders from the transferee lower
tribunal. The only exceptions are for review of orders staying or vacating the
transfer of venue order, or an order dismissing the cause for failure to pay fees,
which should be reviewed by the court that reviews orders from the transferring
lower tribunal. This paragraph is not intended to apply to review of reviewable non-
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final orders, for which non-final or interlocutory review is not timely sought or

perfected.
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RULE 9.120. DISCRETIONARY PROCEEDINGSTO REVIEW
DECISIONS OF DISTRICT COURTS OF APPEAL

(@ Applicability. Thisrule applies to those proceedings that invoke the
discretionary jurisdiction of the supreme court described in rule 9.030(a)(2)(A).

(b) Commencement. Thejurisdiction of the supreme court described in rule
9.030(a)(2)(A) shall be invoked by filing 2 copies of a notice, accompanied by the
filing fees prescribed by law, with the clerk of the district court of appeal within 30
days of rendition of the order to be reviewed.

(¢) Notice. The notice shall be substantially in the form prescribed by rule
9.900. The caption shall contain the name of the lower tribunal, the name and
designation of at least 1 party on each side, and the case number in the lower
tribunal. The notice shall contain the date of rendition of the order to be reviewed
and the basis for invoking the jurisdiction of the court.

(d) Briefson Jurisdiction. Petitioner's brief, limited solely to the issue of the
supreme court's jurisdiction and accompanied by an appendix containing only a
conformed copy of the decision of the district court of appeal, shall be served
within 10 days of filing the notice. Respondent's brief on jurisdiction shall be
served within 20 days after service of petitioner's brief. Formal requirements for
both briefs are specified in rule 9.210. No reply brief shall be permitted. If
jurisdiction isinvoked under rules 9.030(a)(2)(A)(v) or (&)(2)(A)(vi) (certifications
by the district courts to the supreme court), no briefs on jurisdiction shall be filed.

(e)  Accepting or Postponing Decision on Jurisdiction; Record. If the
supreme court accepts or postpones decision on jurisdiction, the court shall so
order and advise the parties and the clerk of the district court of appeal. Within 60
days thereafter or such other time set by the court, the clerk shall transmit the
record.

(f)  Briefson Merits. Within 20 days of rendition of the order accepting or

postponing decision on jurisdiction, the petitioner shall serve the initial brief on the
merits. Additional briefs shall be served as prescribed by rule 9.210.
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Committee Notes

1977 Amendment. Thisrule replaces former rule 4.5(c) and governs all certiorari
proceedings to review final decisions of the district courts. Certiorari proceedings
to review interlocutory orders of the district courtsif supreme court jurisdiction
exists under article V, section 3(b)(3), Florida Constitution are governed by rule
9.100.

Subdivision (b) sets forth the manner in which certiorari proceedingsin the
supreme court are to be commenced. Petitions for the writ are abolished and
replaced by a ssimple notice to be followed by briefs. Two copies of the notice,
which must substantially comply with the form approved by the supreme court, are
to be filed with the clerk of the district court within 30 days of rendition along with
the requisite fees. Failure to timely file the feesis not jurisdictional.

Subdivision (c) sets forth the contents of the notice. The requirement that the
notice state the date of rendition, as defined in rule 9.020, is intended to permit the
clerk of the court to determine timeliness from the face of the notice. The statement
of the basis for jurisdiction should be a concise reference to whether the order
sought to be reviewed (1) conflicts with other Florida appellate decisions; (2)
affects a class of constitutional or state officers; or (3) involves a question of great
public interest certified by the district court.

Subdivision (d) establishes the time for filing jurisdictional briefs and prescribes
their content. If supreme court jurisdiction is based on certification of a question of
great public interest, no jurisdictional briefs are permitted. Briefs on the meritsin
such cases are to be prepared in the same manner as in other cases. Briefs on the
merits are to be served within the time provided after the court has ruled that it will
accept jurisdiction or has ruled that it will postpone decision on jurisdiction.

The jurisdictional brief should be a short, concise statement of the grounds for
invoking jurisdiction and the necessary facts. It is not appropriate to argue the
merits of the substantive issues involved in the case or discuss any matters not
relevant to the threshold jurisdictional issue. The petitioner may wish to include a
very short statement of why the supreme court should exercise its discretion and

51



entertain the case on the meritsif it finds it does have certiorari jurisdiction. An
appendix must be filed containing a conformed copy of the decision of the district
court. If the decision of the district court was without opinion, or otherwise does
not set forth the basis of decision with sufficient clarity to enable the supreme court
to determine whether grounds for jurisdiction exist, a conformed copy of the order
of the trial court should also be included in the appendix.

Subdivisions (e) and (f) provide that within 60 days of the date of the order
accepting jurisdiction, or postponing decision on jurisdiction, the clerk of the
district court must transmit the record to the court. The petitioner has 20 days from
the date of the order to serve the initial brief on the merits. Other briefs may then be
served in accordance with rule 9.210. Briefs that are served must be filed in
accordance with rule 9.420.

It should be noted that the automatic stay provided by former rule 4.5(c)(6) has
been abolished because it encouraged the filing of frivolous petitions and was
regularly abused. A stay pending review may be obtained under rule 9.310. If a stay
has been ordered pending appeal to adistrict court, it remains effective under rule
9.310(e) unless the mandate issues or the district court vacates it. The advisory
committee was of the view that the district courts should permit such stays only
when essential. Factors to be considered are the likelihood that jurisdiction will be
accepted by the supreme court, the likelihood of ultimate success on the merits, the
likelihood of harm if no stay is granted, and the remediable quality of any such
harm.

1980 Amendment. The rule has been amended to reflect the 1980 revisionsto
article V, section 3, Florida Constitution creating the additional categories of
certifications by the district courts to the supreme court enumerated in rule
9.030(a)(2)(A).

District court decisions that () expressly declare valid a state statute, (b) expressly
construe a provision of the state or federal constitution, (¢) expressly affect a class
of congtitutional or state officers, (d) expressly and directly conflict with adecision
of another district court or the supreme court on the same point of law, (€) pass
upon a question certified to be of great public importance, or (f) are certified to be
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in direct conflict with decisions of other district courts, are reviewed according to
the procedures set forth in thisrule. No jurisdictional briefs are permitted if
jurisdiction is based on certification of a question of great public importance or
certification that the decision isin direct conflict with a decision of another district
court.

The mandatory appendix must contain a copy of the district court decision sought
to be reviewed and should be prepared in accordance with rule 9.220.

Supreme court review of trial court orders and judgments certified by the district
court under rule 9.030(a)(2)(B) is governed by the procedures set forth in rule
9.125.

Reply briefs from petitioners are prohibited, and the court will decide whether to
accept the case for review solely on the basis of petitioner'sinitial and respondent's
responsive jurisdictional briefs.

1992 Amendment. Subdivision (d) was amended to provide that jurisdictional
briefs must conform to the same requirements set forth in rule 9.210.

53



RULE 9.125. REVIEW OF TRIAL COURT ORDERSAND
JUDGMENTS CERTIFIED BY THE DISTRICT
COURTS OF APPEAL AS REQUIRING IMMEDIATE
RESOLUTION BY THE SUPREME COURT

(@ Applicability. Thisrule appliesto any order or judgment of atrial court that
hasbeen certified by thedistrict court of appeal to requireimmediateresolution by the
supreme court because the issues pending in the district court are of great public
importance or have agreat effect on the proper administration of justice throughout
the state. The district court of appeal may make such certification on its own motion
or on suggestion by a party.

(b) Commencement. Thejurisdiction of thesupremecourt isinvoked onrendition
of the certificate by the district court of appeal.

(c) Suggestion. Any party may filewith thedistrict court and serve onthe parties
asuggestion that the order to be reviewed should be certified by the district court to
the supreme court. The suggestion shall besubstantially intheform prescribed by this
rule and shall be filed within 10 days from the filing of the notice of appeal.

(d) Response. Any party may file aresponse within 5 days of the service of the
suggestion.

(e) Form. The suggestion shall be limited to 5 pages and shall contain all of the
following el ements:

(1) A statement of why the appeal requires immediate resolution by the
supreme court.

(2) A statement of why the appeadl
(A) isof great public importance, or

(B) will have a great effect on the proper administration of justice
throughout the state.



(3) A certificate signed by the attorney stating:

| expressabelief, based on areasoned and studied professional judgment, that this
appeal requiresimmediate resol ution by the supreme court and (a) isof great public
importance, or (b) will haveagreat effect ontheadministration of justicethroughout
the state.

IS

Attorney for .....(name of party).....
FloridaBar No. ...................

(4) Anappendix containing aconformed copy of the order to bereviewed.

(f)  Effect of Suggestion. The district court shall not be required to rule on the
suggestion and neither thefiling of asuggestion nor the rendition by the district court
of itscertificate shall alter the applicabletimelimitationsor place of filing. If an order
isrendered granting or denying certification, no rehearing shall be permitted.

(g Procedurew\When Supreme Court AcceptsJurisdiction. Thejurisdiction
of the supreme court attaches on rendition of the order accepting jurisdiction. If the
supreme court accepts jurisdiction, it shall so order and advise the parties, the clerk
of thedistrict court, and the clerk of the lower tribunal. The clerk of the district court
shall transfer therecordinthe caseto the supreme court within 10 daysthereafter. The
timelimitationsof the applicablejurisdictional rulewill continuein effect, except that
all papersformerly requiredto befiledinthedistrict court shall befiledinthe supreme
court.

Committee Notes

1980 Amendment. This rule is entirely new and governs al discretionary
proceedings to review trial court orders or judgments that have been certified by the
district court under rule 9.030(a)(2)(B) to requireimmediateresol ution by the supreme
court and to be of great public importance or to have a great effect on the proper
administration of justice throughout the state. Final and non-final ordersare covered
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by this rule. Discretionary review of other district court decisions if supreme court
jurisdiction exists under rule 9.030(a)(2)(A) is governed by rule 9.120.

Subdivision (b) makes clear that certification by the district court is self-executing.

Subdivision (c) setsforth the manner in which aparty may file a suggestion that the
order to bereviewed should be certified by thedistrict court to the supreme court and
requiresthe suggestion befiled within 10 daysfrom thefiling of the notice of appeal.
Itiscontemplated that suggestionsunder thisrulewill berare. A suggestion should be
filed only if, under the peculiar circumstances of acase, all the elementscontainedin
subdivision (e) of the rule are present.

Subdivision (d) provides that any other party may file a response to a suggestion
within 5 days of the service of the suggestion.

Subdivision (e) provides for the form of the suggestion. All suggestions must be
substantially inthisform. The suggestionislimited to 5 pages and must contain (1) a
statement of why the appeal requiresimmediate resol ution by the supreme court, and
(2) astatement of why the appeal either is of great public importance or will have a
great effect onthe proper administration of justicethroughout the state. The suggestion
must be accompanied by an appendix containing a copy of the order to be reviewed.
The suggestion also must include a certificate signed by the attorney in the form
appearing in the rule.

To ensurethat no proceeding isdelayed because of thisrule, subdivisions (f) and (g)
providethat thefiling of asuggestion will not alter the applicabletimelimitationsor the
place of filing. The district court shall not be required to rule on a suggestion. The
parties should follow the time limitations contained in the rule through which
jurisdiction of thedistrict court wasinvoked. Seerules9.100, 9.110, 9.130, and 9.140.
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RULE 9.130. PROCEEDINGS TO REVIEW NON-FINAL ORDERS
AND SPECIFIED FINAL ORDERS

(@ Applicability.

(1) Thisrule appliesto reviewappeals to the district courts of appeal of
the non-final orders authorized herein trthe-districtcourtsof-appeal-and to appeals
to the circuit courts of non-final orders when provided by general law. Review of
other non-final ordersin such courts and non-final administrative action shall be by
the method prescribed by rule 9.100.

(2) ReviewAppealsof non-final ordersin crimina cases shall be as
prescribed by rule 9.140.

(3) ReviewAppeasto the district courts of appeal of non-final orders ef
tewer-tribunatstsare limited to those that

(A) concern venue;

(B) grant, continue, modify, deny, or dissolve injunctions, or refuse
to modify or dissolve injunctions;

(C) determine
(i)  thejurisdiction of the person;
(i)  theright to immediate possession of property;

(iif)  theright to immediate monetary relief or child custody in
family law matters;

(iv) theentitlement of a party to arbitration;
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(vt) that, asamatter of law, a party is not entitled to workers
compensation immunity;

(vit) that aclass should be certified; or

(viit) that, as amatter of law, a party is not entitled to absolute
or qualified immunity in acivil rights claim arising under federal law;

(D) grant or deny the appointment of areceiver, and terminate or
refuse to terminate a receivership.

(4) Non-final orders entered after final order on motions that suspend
rendition are not reviewable; provided that orders granting motions for new trial in
jury and non-jury cases are reviewable by the method prescribed in rule 9.110.
Other non-final orders entered after final order on authorized motions are
reviewable by the method prescribed by this rule.

(5 Orders entered on motions filed under Florida Rule of Civil
Procedure 1.540, Small Claims Rule 7.190, and Florida Family Law Rule of
Procedure 12.540 are reviewable by the method prescribed by thisrule.

(6) Ordersthat deny motionsto certify aclass may be reviewed by the
method prescribed by this rule.

(b) Commencement. Thejurisdiction to seek review of orders described in
subdivisions (a)(3)—(a)(6) shall be invoked by filing 2 copies of a notice,
accompanied by the filing fees prescribed by law, with the clerk of the lower
tribunal within 30 days of rendition of the order to be reviewed.

(c) Notice. The notice, designated as a notice of appeal of non-final order, shall
be substantially in the form prescribed by rule 9.900(c). Except in criminal cases, a
conformed copy of the order or orders designated in the notice of appeal shall be
attached to the notice.

58



(d) Record. A record shall not be transmitted to the court unless ordered.

(e) Briefs. Appellant'sinitial brief, accompanied by an appendix as prescribed
by rule 9.220, shall be served within 15 days of filing the notice. Additional briefs
shall be served as prescribed by rule 9.210.

(f)  Stay of Proceedings. In the absence of a stay, during the pendency of a
review of anon-final order, the lower tribunal may proceed with all matters, includ-
ing trial or final hearing; provided that the lower tribunal may not render afinal order
disposing of the cause pending such review.

(g0 Review on Full Appeal. Thisrule shall not preclude initial review of anon-
final order on appeal from the final order in the cause.

(h)  Scope of Review. Multiple non-final ordersthat are listed in rule 9.130(a)(3)
may be reviewed by asingle notice if the notice istimely filed as to each such
order.

Committee Notes

1977 Amendment. This rule replaces former rule 4.2 and substantially alters
current practice. Thisrule applies to review of al non-fina orders, except those
entered in criminal cases, and those specifically governed by rules 9.100 and 9.110.

The advisory committee was aware that the common law writ of certiorari is
available at any time and did not intend to abolish that writ. However, because that
writ provides aremedy only if the petitioner meets the heavy burden of showing
that a clear departure from the essential requirements of law hasresulted in
otherwise irreparable harm, it is extremely rare that erroneous interlocutory rulings
can be corrected by resort to common law certiorari. It is anticipated that because
the most urgent interlocutory orders are appealable under this rule, there will be
very few cases in which common law certiorari will provide relief. See Taylor v.
Board of Pub. Instruction, 131 So. 2d 504 (Fla. 1st DCA 1961).

Subdivision (a)(3) designates certain instances in which interlocutory appeals may
be prosecuted under the procedures set forth in this rule. Under these rules there

59



are no mandatory interlocutory appeals. This rule eliminates interlocutory appeals
as amatter of right from all orders “formerly cognizable in equity,” and provides
for review of certain interlocutory orders based on the necessity or desirability of
expeditious review. Allowable interlocutory appeals from orders in actions formerly
cognizable as civil actions are specified, and are essentially the same as under
former rule 4.2. Item (A) permits review of orders concerning venue. Item (C)(i)
has been limited to jurisdiction over the person because the writ of prohibition
provides an adequate remedy in cases involving jurisdiction of the subject matter.
Because the purpose of these itemsisto eliminate useless labor, the advisory
committee is of the view that stays of proceedings in lower tribunals should be
liberally granted if the interlocutory appeal involves venue or jurisdiction over the
person. Because this rule only appliesto civil cases, item (C)(ii) does not include
within its ambit rulings on motions to suppress seized evidence in criminal cases.
Item (C)(ii) isintended to apply whether the property involved isrea or personal. It
applies to such cases as condemnation suits in which a condemnor is permitted to
take possession and title to real property in advance of final judgment. See ch. 74,
Fla. Stat. (1975). Item (C)(iii) isintended to apply to such matters as temporary
child custody or support, alimony, suit money, and attorneys fees. Item (C)(iv)
allows appeals from interlocutory orders that determine liability in favor of a
claimant.

Subdivision (a)(4) grants aright of review if the lower tribunal grants a motion for
new trial whether in ajury or non-jury case. The procedures set forth in rule 9.110,
and not those set forth in this rule, apply in such cases. This rule has been phrased
so that the granting of rehearing in a non-jury case under Florida Rule of Civil
Procedure 1.530 may not be the subject of an interlocutory appeal unlessthe trial
judge orders the taking of evidence. Other non-final orders that postpone rendition
are not reviewable in an independent proceeding. Other non-final orders entered by
alower tribunal after final order are reviewable and are to be governed by thisrule.
Such orders include, for example, an order granting a motion to vacate default.

Subdivision (a)(5) grants aright of review of orders on motions seeking relief from

aprevious court order on the grounds of mistake, fraud, satisfaction of judgment,
or other grounds listed in Florida Rule of Civil Procedure 1.540.

60



Subdivision (a)(6) provides that interlocutory review isto bein the court that
would have jurisdiction to review the final order in the cause as of the time of the
interlocutory appeal.

Subdivisions (b) and (c) state the manner for commencing an interlocutory appeal
governed by thisrule. Two copies of the notice must be filed with the clerk of the
lower tribunal within 30 days of rendition of the order. Under rule 9.040(g) the
notice and fee must be transmitted immediately to the court by the clerk of the
lower tribunal.

Subdivision (d) provides for transmittal of the record only on order of the court.
Transmittal should be in accordance with instructions contained in the order.

Subdivision (e) replaces former rule 4.2(e) and governs the service of briefs on
interlocutory appeals. The time to serve the appellant's brief has been reduced to 15
days so as to minimize interruption of lower tribunal proceedings. The brief must
be accompanied by an appendix containing a conformed copy of the order to be
reviewed and should also contain all relevant portions of the record.

Subdivision (f) makes clear that unless a stay is granted under rule 9.310, the lower
tribunal is only divested of jurisdiction to enter afinal order disposing of the case.
This follows the historical rule that trial courts are divested of jurisdiction only to
the extent that their actions are under review by an appellate court. Thus, the lower
tribunal has jurisdiction to proceed with matters not before the court. Thisruleis
intended to resolve the confusion spawned by De la Portilla v. Dela Portilla, 304
So. 2d 116 (Fla. 1974), and its progeny.

Subdivision (g) was embodied in former rule 4.2(a) and is intended to make clear
that the failure to take an interlocutory appeal does not constitute a waiver of any
sort on appeal of afinal judgment, although an improper ruling might not then
constitute prejudicial error warranting reversal.

1992 Amendment. Subdivisions (a)(3)(C)(vii) and (a)(6) were added to permit

appeals from non-final orders that either granted or denied a party's request that a
class be certified. The committee was of the opinion that orders determining the
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nature of an action and the extent of the parties before the court were analogous to
other orders reviewable under rule 9.130. Therefore, these 2 subdivisions were
added to the other limited enumeration of orders appealable by the procedures
established in thisrule.

Subdivision (a)(3)(D) was added by the committee in response to the decision in
Twin Jay Chambers Partnership v. Suarez, 556 So. 2d 781 (Fla. 2d DCA 1990).
It was the opinion of the committee that orders that deny the appointment of
receivers or terminate or refuse to terminate receiverships are of the same quality as
those that grant the appointment of areceiver. Rather than base the appeal ability of
such orders on subdivision (a)(3)(C)(ii), the committee felt it preferable to
specifically identify those orders with respect to a receivership that were non-final
orders subject to appeal by thisrule.

Subdivision (c) was amended to require the attachment of a conformed copy of
the order or orders designated in the notice of appeal consistent with the
amendment to rule 9.110(d).

1996 Amendment. The amendment to subdivision (a)(3)(C)(vi) moves the phrase
“as amatter of law” from the end of the subdivision to its beginning. Thisisto
resolve the confusion evidenced in Breakers Palm Beach v. Gloger, 646 So. 2d
237 (Fla. 4th DCA 1994), City of Lake Mary v. Franklin, 668 So. 2d 712 (Fla. 5th
DCA 1996), and their progeny by clarifying that this subdivision was not intended
to grant aright of nonfinal review if the lower tribunal denies a motion for summary
judgment based on the existence of a material fact dispute.

Subdivision (a)(3)(C)(viii) was added in response to the supreme court's request in
Tucker v. Resha, 648 So. 2d 1187 (Fla. 1994). The court directed the committee
to propose anew rule regarding procedures for appeal of orders denying immunity
in federal civil rights cases consistent with federal procedure. Compare Johnson v.
Jones, 115 S. Ct. 2151, 132 L. Ed. 2d 238 (1995), with Mitchell v. Forsyth, 472
U.S. 511, 105 S. Ct. 2806, 86 L. Ed. 2d 411 (1985). The Florida Supreme Court
held that such orders are “subject to interlocutory review to the extent that the order
turns on an issue of law.”
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2000 Amendment. Thetitle to this rule was amended to reflect that some of the
review proceedings specified in this rule may involve review of final orders.

Subdivision (a)(1) was amended to reflect that the appellate jurisdiction of circuit
courts is prescribed by general law and not by thisrule, as clarified in Blore v.
Fierro, 636 So. 2d 1329 (Fla. 1994).

Subdivision (a)(3)(c)(iv) allowing review of orders determining” the issue of liability
in favor of aparty seeking affirmative relief” was deleted so that such orders are not
appeal able until the conclusion of the case.

[Committee Note for Alternate Proposal: Subdivision (a)(3)(c)(iv) was amended so
that orders determining liability entered during trial or as result of bifurcated trial
proceedings are not reviewable until the conclusion of the case.]

Subdivision (a)(7) was deleted because it is superseded by proposed rule
9.040(b)(2), which determines the appropriate court to review non-final orders after
achange of venue.
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RULE 9.130 Alternative. PROCEEDINGSTO REVIEW NON-FINAL
ORDERS AND SPECIFIED FINAL
ORDERS

(@ Applicability.

(1) Thisrule appliesto reviewappeals to the district courts of appeal of
the non-final orders authorized herein irthe-district-courtsof-appeat-and to appeals
to the circuit courts of non-final orders when provided by general law. Review of
other non-final orders in such courts and non-final administrative action shall be by
the method prescribed by rule 9.100.

(2) ReviewAppealsof non-final ordersin criminal cases shall be as
prescribed by rule 9.140.

(3) ReviewAppealsto the district courts of appeal of non-final orders of
tower-tribunatstsare limited to those that

(A) concern venue;

(B) grant, continue, modify, deny, or dissolve injunctions, or refuse
to modify or dissolve injunctions;

(C) determine

(i)  thejurisdiction of the person;

(i)  theright to immediate possession of property;

(ii1) theright to immediate monetary relief or child custody in
family law matters;

(iv) theissue of liability in favor of aparty seeking affirmative
relief, if entered prior to trial;




(v) theentitlement of aparty to arbitration;

(vi) that, asamatter of law, aparty is not entitled to workers
compensation immunity;

(vii) that aclass should be certified; or

(viil) that, as amatter of law, a party is not entitled to absolute
or gualified immunity in acivil rights clam arising under federal law;

(D) aqrant or deny the appointment of areceiver, and terminate or
refuse to terminate a receivership.

(4) Non-final orders entered after final order on motions that suspend
rendition are not reviewable; provided that orders granting motions for new trial in
lury and non-jury cases are reviewable by the method prescribed in rule 9.110.
Other non-final orders entered after final order on authorized motions are
reviewable by the method prescribed by this rule.

(5) Orders entered on motions filed under Florida Rule of Civil
Procedure 1.540, Small Claims Rule 7.190, and Florida Family Law Rule of Procedure
12.540 are reviewable by the method prescribed by this rule.

(6) Ordersthat deny motions to certify a class may be reviewed by the
method prescribed by this rule.

(b) Commencement. The jurisdiction to seek review of orders described in
subdivisions (a)(3)— (a)(6) shall be invoked by filing 2 copies of a notice,
accompanied by the filing fees prescribed by law, with the clerk of the lower
tribunal within 30 days of rendition of the order to be reviewed.
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(c) Notice. The notice, designated as a notice of appeal of non-final order, shall
be substantially in the form prescribed by rule 9.900(c). Except in criminal cases, a
conformed copy of the order or orders designated in the notice of appeal shall be
attached to the notice.

(d) Record. A record shall not be transmitted to the court unless ordered.

(e) Briefs. Appellant'sinitial brief, accompanied by an appendix as prescribed
by rule 9.220, shall be served within 15 days of filing the notice. Additional briefs
shall be served as prescribed by rule 9.210.

(f)  Stay of Proceedings. In the absence of a stay, during the pendency of a
review of anon-final order, the lower tribunal may proceed with all matters, includ-
ing trial or final hearing; provided that the lower tribunal may not render afinal order
disposing of the cause pending such review.

(@) Review on Full Appeal. Thisrule shall not preclude initial review of a non-
final order on appeal from the final order in the cause.

(h)  Scope of Review. Multiple non-final orders that are listed in rule 9.130(a)(3)
may be reviewed by asingle notice if the notice istimely filed as to each such
order.

Committee Notes

1977 Amendment. This rule replaces former rule 4.2 and substantially alters
current practice. This rule appliesto review of al non-final orders, except those
entered in criminal cases, and those specifically governed by rules 9.100 and 9.110.

The advisory committee was aware that the common law writ of certiorari is
avallable at any time and did not intend to abolish that writ. However, because that
writ provides aremedy only if the petitioner meets the heavy burden of showing
that a clear departure from the essential requirements of law has resulted in
otherwise irreparable harm, it is extremely rare that erroneous interlocutory rulings
can be corrected by resort to common law certiorari. It is anticipated that because
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the most urgent interlocutory orders are appea able under this rule, there will be
very few cases in which common law certiorari will provide relief. See Taylor v.
Board of Pub. Instruction, 131 So. 2d 504 (Fla. 1st DCA 1961).

Subdivision (a)(3) designates certain instances in which interlocutory appeals may
be prosecuted under the procedures set forth in this rule. Under these rules there
are no mandatory interlocutory appeals. This rule eliminates interlocutory appeas
as amatter of right from all orders “formerly cognizable in equity,” and provides
for review of certain interlocutory orders based on the necessity or desirability of
expeditious review. Allowable interlocutory appeals from orders in actions formerly
cognizable as civil actions are specified, and are essentially the same as under
former rule 4.2. Item (A) permits review of orders concerning venue. Item (C)(i)
has been limited to jurisdiction over the person because the writ of prohibition
provides an adequate remedy in cases involving jurisdiction of the subject matter.
Because the purpose of these items is to eliminate useless |abor, the advisory
committee is of the view that stays of proceedingsin lower tribunals should be
liberally granted if the interlocutory appeal involves venue or jurisdiction over the
person. Because this rule only appliesto civil cases, item (C)(ii) does not include
within its ambit rulings on motions to suppress seized evidence in criminal cases.
Item (C)(ii) isintended to apply whether the property involved isrea or personal. It
applies to such cases as condemnation suits in which a condemnor is permitted to
take possession and title to real property in advance of final judgment. See ch. 74,
Fla. Stat. (1975). Item (C)(iii) is intended to apply to such matters as temporary
child custody or support, alimony, suit money, and attorneys fees. Item (C)(iv)
alows appeals from interlocutory orders that determine liability in favor of a
claimant.

Subdivision (a)(4) grants aright of review if the lower tribunal grants a motion for
new trial whether in ajury or non-jury case. The procedures set forth in rule 9.110,
and not those set forth in this rule, apply in such cases. This rule has been phrased
so that the granting of rehearing in a non-jury case under Florida Rule of Civil
Procedure 1.530 may not be the subject of an interlocutory appeal unlessthetrial
judge orders the taking of evidence. Other non-final orders that postpone rendition
are not reviewable in an independent proceeding. Other non-final orders entered by
alower tribunal after final order are reviewable and are to be governed by this rule.
Such orders include, for example, an order granting a motion to vacate default.
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Subdivision (a)(5) grants aright of review of orders on motions seeking relief from
aprevious court order on the grounds of mistake, fraud, satisfaction of judgment,
or other grounds listed in Florida Rule of Civil Procedure 1.540.

Subdivision (a)(6) provides that interlocutory review isto bein the court that
would have jurisdiction to review the final order in the cause as of the time of the
interlocutory appeal.

Subdivisions (b) and (c) state the manner for commencing an interlocutory appeal
governed by this rule. Two copies of the notice must be filed with the clerk of the
lower tribunal within 30 days of rendition of the order. Under rule 9.040(q) the
notice and fee must be transmitted immediately to the court by the clerk of the
lower tribunal.

Subdivision (d) provides for transmittal of the record only on order of the court.
Transmittal should be in accordance with instructions contained in the order.

Subdivision (€) replaces former rule 4.2(e) and governs the service of briefs on
interlocutory appeals. The time to serve the appellant's brief has been reduced to 15
days so as to minimize interruption of lower tribunal proceedings. The brief must
be accompanied by an appendix containing a conformed copy of the order to be
reviewed and should also contain all relevant portions of the record.

Subdivision (f) makes clear that unless a stay is granted under rule 9.310, the lower
tribunal is only divested of jurisdiction to enter afinal order disposing of the case.
Thisfollows the historical rule that trial courts are divested of jurisdiction only to
the extent that their actions are under review by an appellate court. Thus, the lower
tribunal has jurisdiction to proceed with matters not before the court. Thisruleis
intended to resolve the confusion spawned by De la Portilla v. De la Portilla, 304
So. 2d 116 (Fla. 1974), and its progeny.

Subdivision (g) was embodied in former rule 4.2(a) and is intended to make clear
that the failure to take an interlocutory appeal does not congtitute a waiver of any
sort on appeal of afinal judgment, although an improper ruling might not then
constitute prejudicial error warranting reversal.
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1992 Amendment. Subdivisions (a)(3)(C)(vii) and (8)(6) were added to permit
appeals from non-final orders that either granted or denied a party's request that a
class be certified. The committee was of the opinion that orders determining the
nature of an action and the extent of the parties before the court were analogous to
other orders reviewable under rule 9.130. Therefore, these 2 subdivisions were
added to the other limited enumeration of orders appealable by the procedures
established in thisrule.

Subdivision (a)(3)(D) was added by the committee in response to the decision in
Twin Jay Chambers Partnership v. Suarez, 556 So. 2d 781 (Fla. 2d DCA 1990).
It was the opinion of the committee that orders that deny the appointment of
recelvers or terminate or refuse to terminate receiverships are of the same quality as
those that grant the appointment of areceiver. Rather than base the appealability of
such orders on subdivision (a)(3)(C)(ii), the committee felt it preferable to
specifically identify those orders with respect to a receivership that were non-final
orders subject to appeal by thisrule.

Subdivision (c) was amended to require the attachment of a conformed copy of
the order or orders designated in the notice of appeal consistent with the
amendment to rule 9.110(d).

1996 Amendment. The amendment to subdivision (a)(3)(C)(vi) moves the phrase
“as amatter of law” from the end of the subdivision to its beginning. Thisisto
resolve the confusion evidenced in Breakers Palm Beach v. Gloger, 646 So. 2d
237 (Fla. 4th DCA 1994), City of Lake Mary v. Franklin, 668 So. 2d 712 (Fla. 5th
DCA 1996), and their progeny by clarifying that this subdivision was not intended
to grant aright of nonfinal review if the lower tribunal denies a motion for summary
Judgment based on the existence of a material fact dispute.

Subdivision (a)(3)(C)(viii) was added in response to the supreme court's request in
Tucker v. Resha, 648 So. 2d 1187 (Fla. 1994). The court directed the committee
to propose a new rule regarding procedures for appeal of orders denying immunity
in federal civil rights cases consistent with federal procedure. Compare Johnson v.
Jones, 115 S. Ct. 2151, 132 L. Ed. 2d 238 (1995), with Mitchell v. Forsyth, 472
U.S. 511, 105 S. Ct. 2806, 86 L. Ed. 2d 411 (1985). The Florida Supreme Court
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held that such orders are “subject to interlocutory review to the extent that the order
turns on an issue of law.”

2000 Amendment. Subdivision (a)(1) was amended to reflect that the appellate
jurisdiction of circuit courts is prescribed by genera law and not by thisrule, as
clarified in Blore v. Fierro, 636 So. 2d 1329 (Fla. 1994).

Subdivision (a)(7) was deleted because it is superseded by proposed Rule
9.040(b)(2), which determines the appropriate court to review non-final orders after
achange of venue.
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RULE 9.140. APPEAL PROCEEDINGSIN CRIMINAL CASES

(@ Applicability. Appeal proceedingsin criminal cases shall beasin civil
cases except as modified by thisrule.

(b) Appeals by Defendant.
(1) AppealsPermitted. A defendant may appeal
(A) afina judgment adjudicating guilt;

(B) afina order withholding adjudication after afinding of quilt;

(BC) an order granting probation or community control, or both,
whether or not guilt has been adjudicated;

(€D) orders entered after final judgment or finding of guilt, including
orders revoking or modifying probation or community control, or both, or orders
denying relief under Florida Rule of Criminal Procedure 3.800(a) or 3.850;

(BE) anunlawful or illegal sentence;

(EF) asentence, if the appeal isrequired or permitted by genera law;
or

(FG) asotherwise provided by general law.

(2)  Guilty or Nolo Contendre Pleas.

(2A) Pleas. A defendant may not appeal from a guilty or nolo
contendere plea except as follows:

(Al) Reservation of Right to Appeal. A defendant who
pleads guilty or nolo contendere may expressly reserve the right to appeal aprior
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dispositive order of the lower tribunal, identifying with particularity the point of law
being reserved.

(Bii) Appeals Otherwise Allowed. A defendant who pleads
guilty or nolo contendere may otherwise directly appeal only

{ha. thelower tribuna's lack of subject matter
jurisdiction;

{tyb. aviolation of the plea agreement, if preserved by a
motion to withdraw pleg;

{tc. aninvoluntary plea, if preserved by amotion to

withdraw plea;
{iv)d. asentencing error, if preserved; or
{we. asotherwise provided by law.
(€B) Record.

()  Except for appeals under subdivision (b)(2)(A) of this
rule, the record for appealsinvolving a plea of guilty or nolo contendere shall be
limited to:

a al indictments, informations, affidavits of violation
of probation or community control, and other charging documents;

b.  the pleaand sentencing hearing transcripts;
C. any written plea agreements,

d. any judgments, sentences, scoresheets, motions,
and orders to correct or modify sentences, orders imposing, modifying, or
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revoking probation or community control, orders assessing costs, fees, fines, or
restitution against the defendant, and any other documents relating to sentencing;

e. any motion to withdraw plea and order thereon;

f. notice of appeal, statement of judicial actsto be
reviewed, directions to the clerk, and designation to the court reporter.

(i)  Upon good cause shown, the court, or the lower tribunal
before the record is transmitted, may expand the record.

(3) Commencement. The defendant shall file the notice prescribed by
rule 9.110(d) with the clerk of the lower tribunal at any time between rendition of a
final judgment and 30 days following rendition of a written order imposing
sentence. Copies shall be served on the state attorney and attorney general.

(4) Cross-Appeal. A defendant may cross-appeal by serving a notice
within 10 days of service of the state's noticeor service of an order on a motion
prusuant to rateFlorida Rule of Criminal Procedure 3.800(b)(2). Review of cross-
appeals beforetrial islimited to related issues resolved in the same order being
appealed.

(5 Withdrawal of Defense Counsel after Judgment and Sentence.
The attorney of record for a defendant in a criminal proceeding shall not be relieved
of any professional duties, or be permitted to withdraw as counsel of record,
except with approval of the lower tribunal on good cause shown on written motion,
until after

(A) thefollowing have been completed:
(i)  Thenotice of appeal has been filed.

(i)  The statement of judicial acts to be reviewed has been
filed, if atranscript will require the expenditure of public funds.
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(iif) Directions to the clerk have been filed, if necessary.

(iv) A designation of that portion of the reporter's transcript
necessary to support the statement of judicial acts to be reviewed has been filed, if
atranscript will require expenditure of public funds.

(v)  Substitute counsel has been obtained or appointed, or a
statement has been filed with the appellate court that the appellant has exercised the
right to self-representation. In publicly-funded cases, the public defender for the
local circuit court shall initially be appointed until the record is transmitted to the
appellate court.

Or

(B) thetime hasexpired for the filing of notice of appeal, and no
such notice has been filed.

Orders allowing withdrawal of counsel are conditional and counsel shall remain of
record for the limited purpose of representing the defendant in the lower tribunal
regarding any sentencing error the lower tribunal is authorizedo address during the
pendency of the direct appeal pursuant to Florida Rule of Crimina Procedure
3.800(b)(2).

(6) Procedurein Death Penalty Appeals.

(A) When the notice of appeal isfiled in the supreme court, the
chief justice will direct the appropriate chief judge of the circuit court to monitor the
preparation of the complete record for timely filing in the supreme couirt.

(B) After therecordisfiled, the clerk will promptly establish a
briefing schedule allowing the defendant 60 days from the date the record is filed,
the state 45 days from the date the defendant's brief is served, and the defendant 30
days from the date the state's brief is served to serve their respective briefs. On
appeals from orders ruling on applications for relief under Florida Rule of Criminal
Procedure 3.850, and on resentencing matters, the schedules set forth in
subdivision (f) of thisrule will control._In addition to filing paper copies of
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transcripts, the court reporter shall file with the clerk of the lower tribunal, on
clearly labeled computer disks in aformat approved by the supreme court,
sufficient copies of these transcripts for the clerk of the lower tribunal to include
the disks in the record transmitted to the court and to the parties.

(C) If any brief is delinquent, an order to show cause may issue
under Florida Rule of Criminal Procedure 3.840, and sanctions may be imposed.

(D) Ora argument will be scheduled after the filing of the
defendant's reply brief.

(E) Indeath penalty cases, all petitions for extraordinary relief over
which the supreme court has original jurisdiction, including petitions for writ of
habeas corpus, shall be filed simultaneously with the initial brief in the appeal from
the lower tribunal's order on the defendant's application for relief under Florida

Rule of Criminal Procedure 3.850. Subdivtston{j)-of-thistute-shal-not-apply-to
tleath-penalty-cases:

(c) Appealsby the State.
(1) AppealsPermitted. The state may appeal an order
(A) dismissing an indictment or information or any count thereof or
dismissing an affidavit charging the commission of a criminal offense, the violation
of probation, the violation of community control, or the violation of any supervised

correctiona release;

(B) suppressing beforetrial confessions, admissions, or evidence
obtained by search and seizure;

(C) granting anew trial;
(D) arresting judgment;

(E) granting amotion for judgment of acquittal after ajury verdict;
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(F) discharging adefendant under Florida Rule of Criminal
Procedure 3.191;

(G) discharging aprisoner on habeas corpus;
(H) finding a defendant incompetent or insane;

() ruling on aquestion of law if a convicted defendant appeals the
judgment of conviction;

(J)  imposing an unlawful or illegal sentence or imposing a sentence
outside the range permitted by the sentencing guidelines,

(K) imposing a sentence outside the range recommended by the
sentencing guidelines;

(L) denying restitution; or
(M) asotherwise provided by genera law for final orders.

(2) Non-Final Orders. The state as provided by general law may appeadl
to the circuit court non-final orders rendered in the county court.

(3) Commencement. The state shall file the notice prescribed by rule
9.110(d) with the clerk of the lower tribunal within 15 days of rendition of the order
to be reviewed; provided that in an appeal by the state under rule 9.140(c)(1)(1), the
state's notice of cross-appeal shall be filed within 10 days of service of defendant's
notice or service of an order on a motion prusuant to rule 3.800(b)(2). Copies shall
be served on the defendant and the attorney of record. An appeal by the state shall
stay further proceedings in the lower tribunal only by order of the lower tribunal.

(d) Sentencing Errors. A sentencing error may not be raised on appeal unless the
alleged error has first been brought to the attention of the lower tribunal:

(1) atthetime of sentencing; or
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(2) by motion pursuant to Florida Rule of Criminal Procedure 3.800(b).
(e) Record.

(1) Service. The clerk of the lower tribunal shall prepare and serve the
record prescribed by rule 9.200 within 50 days of the filing of the notice of appeal.

(2) Transcripts.

(A) If adefendant's designation of atranscript of proceedings
requires expenditure of public funds, trial counsel for the defendant (in conjunction
with appellate counsdl, if possible) shall serve, within 10 days of filing the notice, a
statement of judicia actsto be reviewed, and a designation to the court reporter
requiring preparation of only so much of the proceedings as fairly supports the
Issue raised.

(B) Either party may file motions in the lower tribunal to reduce or
expand the transcripts.

(C) Except as permitted in subdivision (e)(2)(D) of thisrule, the
parties shall designate the court reporter to file with the clerk of the lower tribunal
the original transcripts for the court and sufficient copies for the state and all
indigent defendants.

(D) Non-indigent defendants represented by counsel may designate
the court reporter to prepare only original transcripts. Counsel adopting this
procedure shall, within 5 days of receipt of the original transcripts from the court
reporter, file the original transcripts along with securely bound copies for the state
and all defendants. Counsel shall serve notice of the use of this procedure on the
attorney general (or the state attorney in appeals to circuit court) and the clerk of
the lower tribunal. Counsel shall attach a certificate to each copy certifying that it is
an accurate and complete copy of the original transcript. When this procedure is
used, the clerk of the lower tribunal upon conclusion of the appeal shal retain the
original transcript for use as needed by the state in any collateral proceedings and
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shall not destroy the transcripts without the consent of the Office of the Attorney
Generadl.

(E) In state appedls, the state shall designate the court reporter to
prepare and file with the clerk of the lower tribunal the original transcripts and
sufficient copies for al separately represented defendants. Alternatively, the state
may elect to use the procedure specified in subdivision (€)(2)(D) of thisrule.

(F)  Thelower tribunal may by administrative order in publicly-
funded cases direct the clerk of the lower tribunal rather than the court reporter to
prepare the necessary copies of the original transcripts.

(3) Retention of Documents. Unless otherwise ordered by the court,
the clerk of the lower tribunal shall retain all original documents except the origina
transcripts designated for appeal which shall be included in the record transmitted
to the court.

(4) Serviceof Copies. The clerk of the lower tribunal shall serve copies
of the record to the court, attorney general (or state attorney in appeals to circuit
court), and all counsel appointed to represent indigent defendants on appeal. The
clerk of the lower tribunal shall simultaneously serve copies of the index to al non-
indigent defendants and, upon their request, copies of the record or portions
thereof at the cost prescribed by law.

(5 Return of Record. Except in death penalty cases, the court shall
return the record to the lower tribunal after final disposition of the appeal.

(6) Supplemental Record for Motion to Correct Sentencing Error
Pursuant to Florida Rule of Criminal Procedure 3.800(b)(2).

(A) Theclerk of circuit court shall automatically supplement the
appellate record with any motion pursuant to Florida Rule of Criminal Procedure
3.800(b)(2), any response, any resulting order, and any amended sentence. The
clerk shall transmit the supplement to the appellate court within 5 days of the filing
of the order ruling on the motion. If an order is not filed within 60 days from the
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filing of the motion, this time shall run from the expiration of the 60 day period, and
the clerk shall supplement the record with the motion and a statement that no order
was timely filed.

(B) If any appellate counsel determines that atranscript of a
proceeding relating to such amotion is required to review the sentencing issue,
appellate counsal shall, within 5 days from the transmittal of the supplement
described in subdivision (A), designate those portions of the proceedings not on
file deemed necessary for transcription and inclusion in the record. A copy of the
designation shall be filed with the appellate court. The procedure for this
supplementation shall be in accordance with Florida Rule of Appellate Procedure
9.140(e), except that counsal is not required to file arevised statement of judicial
acts to be reviewed, the court reporter shall deliver the transcript within 15 days,
and the clerk shall supplement the record with the transcript within 5 days of its
receipt.

(f)  Briefs. Initial briefs shall be served within 30 days of service of the record
or designation of appointed counsel, whichever islater. Additional briefs shall be
served as prescribed by rule 9.210.

(g Post-Trial Release.

(1) Appeal by Defendant. The lower tribunal may hear a motion for
post-trial release pending appeal before or after anoticeis filed; provided that the
defendant may not be released from custody until the notice isfiled.

(2) Appeal by State. Anincarcerated defendant charged with a bailable
offense shall on motion be released on the defendant's own recognizance pending
an appeal by the state, unless the lower tribunal for good cause stated in an order
determines otherwise.

(3) Denial of Post-Trial Release. All orders denying post-trial release

shall set forth the factual basis on which the decision was made and the reasons
therefor.
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(4) Review. Review of an order relating to post-trial release shall be by
the court on motion.

(h)  Scope of Review. The court shall review all rulings and orders appearing in
the record necessary to pass upon the grounds of an appeal. In the interest of
justice, the court may grant any relief to which any party is entitled. In death penalty
cases, the court shall review the evidence to determine if the interest of justice
requires anew trial, whether or not insufficiency of the evidence is an issue
presented for review.

[Editor's Note: Subdivisions 9.140(i) and (j) weretransferred as amended to
proposed new rule 9.141.]
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() AndersBriefs. When court-appointed counsel for an indigent appellant in

acriminal appeal determinesto file a brief pursuant to Andersv. California, 386
U.S. 738 (1967), the following procedures apply:

(1) Anders briefs shal contain the following:

(A) A cover page identifying the brief as an Anders brief and
otherwise conforming to rule 9.210(a)(4);

(B) A table of contents and atable of citations, as described in
rules 9.210(b)(1) and (b)(2);

(C) A summary of the argqument, which
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(i) statesthat an Anders brief has been filed;

(i) dsatesthat copies of the brief and the record have been
sent to the appellant;

(ii1) statestheissuesraised inthe brief;

(iv) asksthe court to review the record for any errors that
counsal might have overlooked: and

(v) asksthe court either to return the brief to counsel for
additional briefing or to appoint alternative counsel, if the court's review uncovers
arquable errors;

(D) A thorough statement of the case and of the facts, as described
in rule 9.210(b)(3):

(E) Anargument, consisting of adiscussion of anything in the
record that might arguably support the appeal, with references to the record where
appropriate and citations of relevant authorities; and

(F) A certificate of service, both to the appellant and to counsel for

the state.

(2) If the appellant has pleaded quilty or nolo contendere without
reserving aright to appeal or raising any substantive issue, counsel shall file an
Anders memorandum rather than a brief, which contains the following:

(A) A statement of the case and facts with references to the record,
which establishes the jurisdiction of the lower tribunal and describes the nature and
dates of the charges, plea, any plea agreement, any motion to withdraw plea and
ruling thereon, judgment, and disposition of the case;

(B) A summary of the arqument, as described in subdivision
(i)(1)(C) of thisrule;
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(C) Anargument, limited to a discussion of the issues identified in
subdivision (b)(2)(B) of this rule, with references to the record and citations of
relevant authority, if any; and

(D) A certificate of service, both to the appellant and to counsal for

the state.

(3) Tothe extent possible while maintaining adherence to the rules of
professional conduct, counsel who file Anders briefs or memoranda shall act as
advocates and shall not argue against the interests of their clients. The briefs or
memoranda shall reflect a complete and thorough review of the record.

(4) Anders briefs or memoranda may include arguments on the merits
relating to minor sentencing errors.

(5) Motionsto withdraw are not permitted solely on the ground that an
Anders brief or memorandum has been filed, and counsel shall remain available to
assist their clients and the court in handling and resolving the appeal.

(6) Counsel shall send a copy of the Anders brief or memorandum to the
appellant, as well as the record or a copy thereof.

(7)  On receiving the Anders brief or memorandum, the court shall send
the appellant a Notice of 30 Days for Appellant to File Pro Se Brief, which states
that:

(A) The appellant has 30 daysin which to file an additional pro se
brief with the court but is not required to do so;

(B) The pro se brief shall conform to the extent possible to the
requirements of rule 9.210; and

(C) The pro se brief must be served on both counsel for the
appdllant and counsel for the state and must include a certificate of service stating
that they have been served.




(8) Answer briefs are permitted but not required. Answer briefs, if any,
shall be served on both the appellant and appellant's counseal within 20 days of
service of the appellant's pro se brief, or , if no pro se brief isfiled, within 40 days
of service of the court's notice. Answer briefs shall not adopt the Anders brief or
memorandum and shall independently address the matters raised on appeal.

(9) If the appellant hasfiled a pro se brief and the state hasfiled an
answer brief, the appellant may serve areply pro se brief within 20 days of service
of the state's brief, as described in rule 9.210(d).

Committee Notes

1977 Amendment. This rule represents a substantial revision of the procedurein
criminal appeals.

Subdivision (a) makes clear the policy of these rules that procedures be
standardized to the maximum extent possible. Criminal appeals are to be governed
by the same rules as other cases, except for those matters unique to criminal law
that are identified and controlled by thisrule.

Subdivision (b)(1) lists the only matters that may be appealed by a criminal
defendant, and it isintended to supersede all other rules of practice and procedure.
Thisrule has no effect on either the availability of extraordinary writs otherwise
within the jurisdiction of the court to grant, or the supreme court's jurisdiction to
entertain petitions for the constitutional writ of certiorari to review interlocutory
orders. Thisrule also incorporates the holding in Sate v. Ashby, 245 So. 2d 225
(Fla. 1971), and isintended to make clear that the reservation of the right to appeal
a judgment based on the plea of no contest must be express and must identify the
particular point of law being reserved; any issues not expressly reserved are
waived. No direct appeal of ajudgment based on aguilty pleais allowed. It was not
intended that this rule affect the substantive law governing collateral review.

Subdivision (b)(2) replaces former rule 6.2. Specific reference is made to rule
9.110(d) to emphasize that criminal appeals are to be prosecuted in substantially the
same manner as other cases. Copies of the notice, however, must be served on
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both the state attorney and the attorney general. The time for taking an appeal has
been made to run from the date judgment is rendered to 30 days after an order
imposing sentence is rendered or otherwise reduced to writing. The former rule
provided for appeal within 30 days of rendition of judgment or within 30 days of
entry of sentence. The advisory committee debated the intent of the literal language
of the former rule. Arguably, under the former rule an appeal could not be taken by
adefendant during the “gap period” that occurs when sentencing is postponed
more than 30 days after entry of judgment. The advisory committee concluded that
no purpose was served by such an interpretation because the full case would be
reviewable when the “gap” closed. This modification of the former rule promotes
the policies underlying Williams v. Sate, 324 So. 2d 74 (Fla. 1975), in which it was
held that a notice of appeal prematurely filed should not be dismissed, but held in
abeyance until it becomes effective. This rule does not specifically address the
issue of whether full review is available if re-sentencing occurs on order of a court
in a collateral proceeding. Such cases should be resolved in accordance with the
underlying policies of these rules. Compare Wade v. Sate, 222 So. 2d 434 (Fla. 2d
DCA 1969), with Neary v. Sate, 285 So. 2d 47 (Fla. 4th DCA 1973). If a
defendant appeals ajudgment of conviction of a capital offense before sentencing
and sentencing is anticipated, the district court of appeal (as the court then with
jurisdiction) should hold the case in abeyance until the sentence has been imposed.
If the death penalty isimposed, the district court of appeal should transfer the case
to the supreme court for review. See § 921.141(4), Fla. Stat. (1975); Fla. R. App.
P. 9.040(b).

Subdivision (b)(3) governs the service of briefs. Filing should be made in
accordance with rule 9.420.

Subdivision (c)(1) lists the only matters that may be appealed by the state, but it is
not intended to affect the jurisdiction of the supreme court to entertain by certiorari
interlocutory appeals governed by rule 9.100, or the jurisdiction of circuit courts to
entertain interlocutory appeals of pretrial orders from the county courts. See Sate
v. Smith, 260 So. 2d 489 (Fla. 1972). No provision of thisrule isintended to
conflict with a defendant's constitutional right not to be placed twice in jeopardy,
and it should be interpreted accordingly. If there is an appeal under item (A), a
motion for a stay of the lower tribunal proceeding should be liberally granted in
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cases in which there appears to be a substantial possibility that trial of any non-
dismissed charges would bar prosecution of the dismissed chargesif the dismissal
were reversed, such asin cases involving the so-called “single transaction rule.”
Item (E) refers to the popularly known “speedy tria rule,” and items (F), (G), and
(H) track the balance of state appellate rightsin section 924.07, Florida Statutes
(1975).

Subdivision (c)(2) parallels subdivision (b)(2) regarding appeals by defendants
except that amaximum of 15 daysis alowed for filing the notice. An appeal by the
state stays further proceedings in the lower tribunal only if an order has been
entered by the tria court.

Subdivision (c)(3) governs the service of briefs.

Subdivision (d) applies rule 9.200 to criminal appeals and sets forth the time for
preparation and service of the record, and additional matters peculiar to criminal
cases. It has been made mandatory that the original record be held by the lower
tribunal to avoid loss and destruction of original papers whilein transit. To meet the
needs of appellate counsel for indigents, provision has been made for automatic
transmittal of a copy of the record to the public defender appointed to represent an
indigent defendant on appeal, which in any particular case may be the public
defender either in the judicia circuit where the trial took place or in the judicial
circuit wherein the appellate court islocated. See § 27.51(4), Fla. Stat. (1975).
Counsel for a non-indigent defendant may obtain a copy of the record at the cost
prescribed by law. At the present time, section 28.24(13), Florida Statutes (1975),
as amended by chapter 77-284, 8 1, Laws of Florida, prescribes a cost of $1 per

page.

To conserve the public treasury, appeals by indigent defendants, and other
criminal defendants in casesin which afree transcript is provided, have been
specialy treated. Only the essential portions of the transcript are to be prepared.
The appellant must file a statement of the judicial acts to be reviewed on appeal and
the parties are to file and serve designations of the relevant portions of the record.
(This procedure emphasi zes the obligation of trial counsel to cooperate with
appellate counsd, if the two are different, in identifying alleged trial errors.) The

87



statement is necessary to afford the appellee an opportunity to make a reasonable
determination of the portions of the record required. The statement should be suf-
ficiently definite to enable the opposing party to make that determination, but
greater specificity is unnecessary. The statement of judicial acts contemplated by
thisruleis not intended to be the equivalent of assignments of error under former
rule 3.5. Therefore, an error or inadequacy in the statement should not be relevant
to the disposition of any case. In such circumstances, the appropriate procedure
would be to supplement the record under rule 9.200(f) to cure any potential or
actual prejudice. Either party may move in the lower tribunal to strike unnecessary
portions before they are prepared or to expand the transcript. The ruling of the
lower tribunal on such motionsis reviewable by motion to the court under rule
9.200(f) if a party asserts additional portions are required.

Subdivision (e) replaces former rule 6.15. Subdivision (€)(1) governsif an appeal
is taken by a defendant and permits a motion to grant post-trial release pending
appeal to be heard athough a notice of appeal has not yet been filed. The lower
tribunal may then grant the motion effective on the notice being filed. Thisruleis
intended to eliminate practical difficulties that on occasion have frustrated the cause
of justice, asin casesin which a defendant's attorney has not prepared a notice of
appeal in advance of judgment. Consideration of such motions shall bein
accordance with section 903.132, Florida Statutes (Supp. 1976), and Florida Rule
of Criminal Procedure 3.691. Thisrule does not apply if the judgment is based on a
guilty plea because no right to appeal such a conviction is recognized by these
rules.

Subdivision (€)(2) governsif the state takes an appeal and authorizes release of the
defendant without bond, if charged with a bailable offense, unless the lower tribunal
for good cause orders otherwise. The “good cause” standard was adopted to
ensure that bond be required only in rare circumstances. The advisory committee
was of the view that because the state generally will not be able to gain a conviction
unlessit prevails, the presumed innocent defendant should not be required to
undergo incarceration without strong reasons, especially if apre-trial appeal is
involved. “Good cause” therefore includes such factors as the likelihood of
success on appeal and the likelihood the defendant will leave the jurisdiction in light
of the current status of the charges against the defendant.
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Subdivision (€)(3) retains the substance of former rules 6.15(b) and (c). The lower
tribunal's order must contain a statement of facts as well as the reasons for the
action taken, in accordance with Younghans v. Sate, 90 So. 2d 308 (Fla. 1956).

Subdivision (€)(4) alows review only by motion so that no order regarding post-
trial relief isreviewable unless jurisdiction has been vested in the court by thefiling
of anotice of appedl. It isintended that the amount of bail be reviewable for
EXCessivVeness.

Subdivision (f) interacts with rule 9.110(h) to allow review of multiple judgments
and sentences in 1 proceeding.

Subdivision (g) sets forth the procedure to be followed if thereis a summary
denial without hearing of a motion for post-conviction relief under Florida Rule of
Criminal Procedure 3.850. This rule does not limit the right to appeal adenia of
such a motion after hearing under rule 9.140(b)(1)(C).

1980 Amendment. Although the substance of this rule has not been changed, the
practitioner should note that references in the 1977 committee notes to supreme
court jurisdiction to review non-final orders that would have been appealable if they
had been final orders are obsolete because jurisdiction to review those orders no
longer reposes in the supreme court.

1984 Amendment. Subdivision (b)(4) was added to give effect to the
administrative order entered by the supreme court on May 6, 1981 (6 Fla. L.
Weekly 336), which recognized that the procedures set forth in the rules for
criminal appeals were inappropriate for capital cases.

1992 Amendment. Subdivision (b)(3) was amended to provide that, in casesin
which public funds would be used to prepare the record on appeal, the attorney of
record would not be alowed to withdraw until substitute counsel has been obtained
or appointed.

Subdivision (g) was amended to provide a specific procedure to be followed by

the courts in considering appeals from summary denial of Florida Rule of Criminal
Procedure 3.800(a) motions. Because such motions are in many respects
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comparable to Florida Rule of Criminal Procedure 3.850 motions, it was decided to
use the available format already created by existing subdivision (g) of thisrule.
Because a Florida Rule of Criminal Procedure 3.800(a) motion does not have the
same detailed requirements as does a Florida Rule of Crimina Procedure 3.850
motion, this subdivision also was amended to require the transmittal of any
attachments to the motions in the lower court.

1996 Amendment. The 1996 amendments are intended to consolidate and clarify
the rules to reflect current law unless otherwise specified.

Rule 9.140(b)(2)(B) was added to accurately reflect the limited right of direct
appeal after apleaof guilty or nolo contendere. See Robinson v. Sate, 373 So. 2d
898 (Fla. 1979), and Countsv. Sate, 376 So. 2d 59 (Fla. 2d DCA 1979).

New subdivision (b)(4) reflects Lopez v. Sate, 638 So. 2d 931 (Fla. 1994). A
defendant may cross-appeal as provided, but if the defendant chooses not to do
so, the defendant retains the right to raise any properly preserved issue on plenary
appedl. It isthe committee's intention that the 10-day period for filing notice of the
cross-appeal should be interpreted in the same manner asin civil cases under rule
9.110(g).

Rule 9.140(b)(6)(E) adopts Florida Rule of Criminal Procedure 3.851(b)(2) and is
intended to supersede that rule. See Fla. R. Jud. Admin. 2.135. The rule also makes
clear that the time periodsin rule 9.140(j) do not apply to death penalty cases.

The revised rules 9.140(e)(2)(D) and 9.140(e)(2)(E) are intended to supersede
Brown v. Sate, 639 So. 2d 634 (Fla. 5th DCA 1994), and allow non-indigent
defendants represented by counsel, and the state, to order just the original
transcript from the court reporter and to make copies. However, the original and
copiesfor all other parties must then be served on the clerk of the lower tribunal for
inclusion in the record. The revised rule 9.140(e)(2)(F) also allows chief judges for
each circuit to promulgate an administrative order requiring the lower tribunal
clerk's office to make copies of the transcript when the defendant is indigent. In the
absence of such an administrative order, the court reporter will furnish an original
and copiesfor al partiesin indigent appeals.

90



Rule 9.140(j)(3) imposes a two-year time limit on proceedings to obtain delayed
appellate review based on either the ineffectiveness of counsel on a prior appeal or
the failure to timely initiate an appeal by appointed counsel. The former was
previously applied for by a petition for writ of habeas corpus in the appellate court
and the latter by motion pursuant to Florida Rule of Criminal Procedure 3.850 in
the trial court. Because both of these remedies did not require afiling fee, it is
contemplated that no fee will be required for the filing of petitions under thisrule.
Subdivision (j)(3)(B) alowstwo years “after the conviction becomes final.” For
purposes of the subdivision a conviction becomes final after issuance of the
mandate or other final process of the highest court to which direct review is taken,
including review in the Florida Supreme Court and United States Supreme Coulrt.
Any collateral review shall not stay the time period under this subdivision.
Subdivision (j)(3)(C) under this rule makes clear that defendants who were
convicted before the effective date of the rule will not have their rights retroactively
extinguished but will be subject to the time limits as cal culated from the effective
date of the rule unless the time has already commenced to run under rule 3.850.

Rule 9.140(j)(5) was added to provide a uniform procedure for requesting belated
appeal and to supersede Sate v. District Court of Appeal of Florida, First

District, 569 So. 2d 439 (Fla. 1990). This decision resulted in there being two
procedures for requesting belated appeal: Florida Rule of Criminal Procedure 3.850
when the criminal appeal was frustrated by ineffective assistance of trial counsel,
id.; and habeas corpus for everything else. See Scalf v. Sngletary, 589 So. 2d 986
(Fla. 2d DCA 1991). Experience showed that filing in the appellate court was more
efficient. Thisrule isintended to reinstate the procedure as it existed prior to Sate
v. District Court of Appeal, First District. See Baggett v. Wainwright, 229 So. 2d
239 (Fla. 1969); Sate v. Meyer, 430 So. 2d 440 (Fla. 1983).

In the rare case where entitlement to belated appeal depends on a determination of
disputed facts, the appellate court may appoint a commissioner to make a report
and recommendation.

2000 Amendment. Subdivision (b)(1)(B) was added to reflect the holding of
Sate v. Schultz, 720 So. 2d 247 (Fla. 1998) The amendment to renumber
subdivision (b)(1)(D), regarding appea's from orders denying relief under Florida
Rules of Criminal Procedure 3.800(a) or 3.850, reflects current practice.
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The committee added |anguage to subdivision (b)(6)(B) to require court reporters
to file transcripts on computer disks in death penalty cases. Death penalty
transcripts typically are lengthy, and many persons review and use them over the
years. In these cases, filing lengthy transcripts on computer disks makes them
easier to use for all parties and increases their longevity.

The committee deleted the last sentence of subdivision (b)(6)(E) because its
substance is now included in rule 9.141(a). The committee also amended and
transferred subdivisions (i) and (j) to rule 9.141 for the reasons specified in the
committee note for that rule.

New subdivision (i), for briefs filed pursuant to Anders v. California, 386 U.S.
738 (1967), is not intended to alter the substance of current Florida law and
requires counsel to strike a balance between the two most common Anders errors.
On the one hand, counsel should not write Anders briefs that are too spare, do not
aid the courts or the appellants, and fail to provide assurance to the courts and the
appellants that counsel have done their duty. On the other hand, this subdivision
does not allow counsel to abandon their role as advocates and requires them, to the
extent possible, to argue for their clients rather than for the state.  Striking this
balance is not always easy, but the committee believesit is required under current
Floridalaw and can be done in a manner that is consistent with counsel’s
responsibilities to their clients and the courts.

A primary purpose for new subdivision (i) isto provide guidance to private
appointed counsel who are handling criminal appeals. While each appellate public
defender’ s office has substantial experience in filing Anders briefs, private
appointed counsel do not have this background. Therefore, they are more likely to
file Anders briefs that do not conform to Florida and federal requirements. A
second purpose is to adopt uniform procedures that apply statewide. The
committee understands that the various appellate public defender’ s offices follow
different Anders procedures, and it believes these cases should be handled in a
more uniform manner.

Subdivision (i) also accomplishes several other purposes. It provides streamlined
procedures for Anders appeals from quilty or nolo contendere pleas. It requires
counsel to remain available to assist their clients and the courts, rather than move to
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withdraw. The committee believes that motions to withdraw usually are
unnecessary in Anders cases. The new subdivision also permits the state not to file
answer briefs. Finally, it clarifies the time limits for filing answer and reply briefs.

Court Commentary

1996. Rule 9.140 was substantially rewritten so as to harmonize with the Criminal
Appeal Reform Act of 1996 (CS/HB 211). The reference to unlawful sentencesin
rule 9.140(b)(1)(D) and (c)(1)(J) means those sentences not meeting the definition
of illegal under Davisv. Sate, 661 So. 2d 1193 (Fla. 1995), but, neverthel ess,
subject to correction on direct appeal.
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9.141. REVIEW PROCEEDINGS IN COLLATERAL OR POST-
CONVICTION CRIMINAL CASES

(8) Death Penalty Cases. This rule does not apply to cases in which the death
penalty was imposed.

(b) Appeals from Post-Conviction Proceedings Under Florida Rule of
Criminal Procedure 3.800(a) or 3.850.

(1) Applicability of Civil Appellate Procedures. Appea proceedings
under this subdivision shall be asin civil cases, except as modified by this rule.

(20 Summary Grantor Denial of Motion Without Evidentiary Hearing.

(A) When amotion for post-conviction relief under rule 3.800(a) or
3.850isgranted or denied without an evidentiary hearing, the clerk of thelower tribunal
shall transmit to the court ,as the record, copies of the motion, response, reply, order
on the motion, motion for rehearing, response, reply, order on the motion for
rehearing, and attachmentsto any of theforegoing, together with the certified copy of
the notice of appeal.

(B) Unless directed otherwise by the court, the clerk of the lower
tribunal shall not index or paginate the record or send copies of the index or record
to the parties.

(C) No briefsor oral argument shall be required, but any appellant's
brief shall befiled within 15 days of thefiling of the notice of appeal. The court may
request a response from the appellee before ruling.

(D) On appea from the denial of relief, unless the record shows
conclusively that the appellant is entitled to no relief, the order shall be reversed and
the cause remanded for an evidentiary hearing or other appropriate relief.

(3) Grant or Denial of Motion after Evidentiary Hearing.
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(A) Transcription. In the absence of designations to the court
reporter, the notice of appeal filed by anindigent pro selitigant in arule 3.850 appeal
after an evidentiary hearing shall serve asthe designation to the court reporter for the
transcript of the evidentiary hearing. Within 5 days of receipt of the notice of appeal,
theclerk of thelower tribunal shall request the appropriate court reporter to transcribe
the evidentiary hearing and shall send the court reporter acopy of the notice, the date
of the hearing to be transcribed, the name of the judge, and a copy of thisrule.

(B) Record.

()  Whenamotionfor post-conviction relief under rule 3.850
is granted or denied after an evidentiary hearing, the clerk of the lower tribunal shall
index, paginate, and transmit to the court asthe record, within 50 days of thefiling of
the notice of appeal, copies of the notice of appeal, motion, response, reply, order on
the motion, motion for rehearing, response, reply, order on the motion for rehearing,
and attachments to any of the foregoing, as well as the original transcript of the
evidentiary hearing.

(ii)  Appelant may direct theclerk to includein therecord any
other documents that were before the lower tribunal at the hearing. If the clerk is
directed to includein the record a previously prepared appellate record involving the
appellant, the clerk need not reindex or repaginate it.

(iii) The clerk of the lower tribunal shall serve copies of the
record on the attorney general (or state attorney in appeals to the circuit court), all
counsel appointed to represent indigent defendants on appeal, and any pro seindigent
defendant. The clerk of the lower tribunal shall simultaneously serve copies of the
index on all nonindigent defendants and, at their request, copies of the record or
portions of it at the cost prescribed by law.

(C) Briefs. Initial briefs shall be served within 30 days of service of
therecord or itsindex. Additional briefs shall be served as prescribed by rule 9.210.

(c) Petitions Seeking Belated Appeal or Alleging I neffective Assistance of
Appellate Counsel.
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(1) Treatment asOriginal Proceedings. Review proceedings under this
subdivision shall be treated as origina proceedings under rule 9.100, except as
modified by thisrule.

(2) Forum. Petitions seeking belated appeal or aleging ineffective
assi stance of appellate counsel shall befiledin the appellate court to which the appeal
was or should have been taken.

(3) Contents. Thepetition shall beintheform prescribed by rule 9.100,
may include supporting documents, and shall recite in the statement of facts

(A) the date and nature of the lower tribunal's order sought to be

reviewed:

(B) the name of the lower tribunal rendering the order:

(C) thenature, disposition, and dates of all previous proceedingsin
the lower tribunal and, if any, in appellate courts;

(D) if apreviouspetitionwasfiled, thereasontheclaiminthe present
petition was not raised previously;

(E) thenature of the relief sought; and

(F) thespecific actssworn to by the petitioner or petitioner's counsel
that constitute the alleged ineffective assistance of counsel or basisfor entitlement to
belated appeal, including in the case of a petition for belated appeal whether the
petitioner requested counsel to proceed with the appeal.

(4) TimelLimits.

(A) A petitionfor belated appeal shall not befiled morethan 2 years
after the expiration of timefor filing the notice of appea from afinal order, unlessit
aleges under oath with a specific factual basis that the petitioner
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(i)  wasunawarean appeal had not beentimely filed or wasnot
advised of the right to an appeal; and

(ii)  should not have ascertained such facts by the exercise of
reasonabl e diligence.

(B) A petitionallegingineffectiveass stance of appellate counse shall
not be filed more than 2 years after the conviction becomes final on direct review
unless it alleges under oath with a specific factual basis that the petitioner was
affirmatively misled about the results of the appea by counsdl.

(C) Time periods under this subdivision shall not begin to run prior
to January 1, 1997.

(5) Procedure.

(A) The petitioner shall serve copies of the petition on the attorney
general and state attorney.

(B) Thecourt may by order identify any provision of thisrulethat the
petition failsto satisfy and, pursuant to rule 9.040(d), allow the petitioner aspecified
time to serve an amended petition.

(C) The court may dismiss asecond or successive petition if it does
not allege new grounds and the prior determination wason themerits, or if afailureto
assert the grounds was an abuse of procedure.

(D) Anorder granting apetition for belated appeal shall befiled with
the lower tribunal and treated as the notice of appeal, if no previous notice has been
filed.

Committee Notes

2000 Amendment. Rule 9.141 is a new rule governing review of collateral or
post-conviction criminal cases. It coverstopicsformerly includedinrules9.140(i) and
(1). The committee opted to transfer these subjectsto anew rule, in part becauserule
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9.140 was becoming lengthy. Inaddition, review proceedingsfor collateral criminal
casesarein somerespectstreated ascivil appealsor asextraordinary writs, rather than
criminal appeals under rule 9.140.

Subdivision (a) clarifies that this rule does not apply to death penalty cases. The
Supreme Court has its own procedures for these cases, and the committee did not
attempt to codify them.

Subdivision (b)(2) amends former rule 9.140(i) and addresses review of summary
grants or denials of post-conviction motions under Florida Rules of Criminal
Procedure 3.800(a) or 3.850. Amended language in subdivision (b)(2)(A) makes
minor_changes to the contents of the record in such cases. Subdivision (b)(2)(B)
addresses aconflict between Summersv. Sate, 570 So. 2d 990 (Fla. 1st DCA 1990),
and Fleming v. Sate, 709 So. 2d 135 (Fla. 2d DCA 1998), regarding indexing and
pagination of records. The First District requires clerks to index and paginate the
records, while the other district courts do not. The committee determined not to
require indexing and pagination unless the court directs otherwise, thereby allowing
individual courts to require indexing and pagination if they so desire. Subdivision
(b)(2)(B) also provides that neither the state nor the defendant should get a.copy of
the record in these cases, because they should already have all of the relevant
documents. Subdivision (b)(2)(D) reflects current case law that the court can reverse
not only for an evidentiary hearing but also for other appropriate relief.

Subdivision (b)(3) addresses review of grantsor denials of post-conviction motions
under rule 3.850 after an evidentiary hearing. Subdivision (b)(3)(A) providesfor the
preparation of a transcript if an indigent pro se litigant fails to request the court
reporter to prepare it. The court cannot effectively carry out its duties without a
transcript toreview, and anindigent litigant will usually beentitled to preparation of the
transcript and acopy of therecord at no charge. See Colonel v. Sate, 723 So. 2d 853
(Fla. 3d DCA 1998). The procedures in subdivisions (b)(3)(B) and (C) for
preparation of the record and service of briefs are intended to be similar to those
provided in rule 9.140 for direct appeals from judgments and sentences.

Subdivision (c) isadlightly reorganized and clarified version of former rule9.140(j).
No substantive changes are intended.
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RULE 9.146. APPEAL PROCEEDINGSIN JUVENILE DEPENDENCY
AND TERMINATION OF PARENTAL RIGHTS CASES
AND CASESINVOLVING FAMILIESAND CHILDREN
IN NEED OF SERVICES

(@ Applicability. Appeal proceedingsinjuveniledependency and termination of
parental rightscasesand casesinvolving familiesand childrenin need of servicesshall
be asin civil cases except as modified by thisrule.

(b) Appeals Permitted. Any child, any parent, guardian ad litem, or legal
custodian of any child, any other party to the proceeding affected by an order of the
lower tribunal, or the appropriate state agency as provided by law may appeal to the
appropriate court within the time and in the manner prescribed by these rules.

(c) Stay of Proceedings.

(1) Application. Except as provided by general law and in subdivision
(c)(2) of thisrule, aparty seekingto stay afinal or non-final order pending review shall
file a motion in the lower tribunal, which shall have continuing jurisdiction, in its
discretion, to grant, modify, or deny suchrelief, after considering thewelfareand best
interest of the child.

(2) Termination of Parental Rights. The taking of an appeal shall not
operate as a stay in any case unless pursuant to an order of the court, except that a
termination of parental rightsorder with placement of the child with alicensed child-
placing agency or the Department of Children and Family Services for subsequent
adoption shall be suspended while the appeal is pending, but the child shall continue
in custody under the order until the appeal is decided.

(d) Retention of Jurisdiction. Transmittal of the record to the appellate court
does not remove the jurisdiction of the lower tribunal to conduct judicial reviews or
other proceedings related to the health and welfare of the child pending appeal.

(e) Referencesto Child or Parents. When the parent or child is a party to the
appeal, the appeal shall be docketed and any papersfiled in the court shall beentitled
withtheinitials, but not thename, of the child or parent and the court case number. Al
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references to the child or parent in briefs, other papers, and the decision of the court
shall be by initials.

(f)  Confidentiality. All papersshall remain sealed inthe office of theclerk of the
court when not in use by the court, and shall not be open to inspection except by the
parties and their counsel, or as otherwise ordered.

(g) Expedited Review. The court shall give priority to appeals under thisrule.
Committee Notes

1996 Adoption. The reference in subdivision (a) to cases involving families and
childrenin need of servicesencompassesonly those casesinwhich anorder hasbeen
entered adjudicating a child or family in need of services under chapter 39, Florida
Statutes.

Subdivision (c) requires the parties to use initials in all references to the child and
parentsin all briefsand other papersfiled in the court in furtherance of the appeal. It
doesnot requirethe del etion of the names of the child and parentsfrom pleadingsand
other papers transmitted to the court from the lower tribunal.
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RULE 9.180. APPEAL PROCEEDINGS TO REVIEW WORKERS
COMPENSATION CASES

(@ Applicability. Appellate review of proceedings in workers compensation
cases shall be asin civil cases except as specifically modified in thisrule.

(b)  Jurisdiction.

(1) Appeal. TheFirst District Court of Appeal (the court) shall review by
appeal any final order, aswell asany nonfinal order of alower tribunal that adjudicates

(A) jurisdiction;
(B) venue; or

(C) compensability, provided that the order expressly findsaninjury
occurred within the scope and course of employment and that claimant is entitled to
receive causally related benefitsin some amount, and provided further that the lower
tribunal certifies in the order that determination of the exact nature and amount of
benefits due to claimant will require substantial expense and time.

(2) Commencement. Jurisdiction of thecourt shall beinvoked by filingtwo
copies of a notice of appeal with the lower tribunal, accompanied by the filing fee
prescribed by law unlessaverified petitionfor relief from payment of thefeehasbeen
filed with the lower tribunal within 30 days of the date the order to be reviewed is
mailed by the lower tribunal to the parties, which date shall be the date of rendition.

(3) Notice of Appeal. The notice shall be substantially in the form
prescribed by rule 9.900(a), and shall contain abrief summary of thetype of benefits
affected, including a statement setting forth the time periodsinvolved which shall be
substantially in the following form:

| hereby certify that this appeal affects only the following periods and classifications
of benefits and medical treatment:
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1. Compensation for .....(TTD, TPD, wage loss, impairment benefits,
PTD, funeral benefits, or death benefits)..... from .....(date)..... to .....(date)......

2. Medical benefits.

3. Rehabilitation.

5. Contribution for benefits paid from .....(date)..... to .....(date)......

(4) NoticetoDivision and General Counsdl. Thejudge of compensation
claimsshall send acopy of the notice and a certified copy of the order to the Division
of Workers Compensation and to the general counsel for the Department of Labor
and Employment Security.

(¢) Jurisdiction of Lower Tribunal.

(1) Substantivelssues. Thelower tribunal retainsjurisdictionto decidethe
issues that havenot been adjudicated and are not the subject of pending appellate
review.

(2) Settlement. At any time before the record on appeal is filed with the
court, the lower tribunal shall have the authority to approve settlements or correct
clerical errorsin the order appeal ed.

(3) Relinquishment of Jurisdiction by Court to Consider Settlement.
If, after therecord on appeal isfiled, settlement isreached, the partiesshall fileajoint
motion stating that a settlement has been reached and requesting relinquishment of
jurisdiction to the lower tribunal for approval of the settlement. The court may
relinquish jurisdiction for aspecified period for entry of an appropriate order. In the
event the division has advanced the costs of preparing the record on appeal or the
filingfee, acopy of thejoint motion shall befurnished to thedivision by the appellant.
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(A) Notice. Onor beforethedate specified inthe order relinquishing
jurisdiction, the parties shall file ajoint notice of disposition of the settlement with a
conformed copy of any order entered on the settlement.

(B) Costs. Any order approving a settlement shall provide where
appropriate for the assessment and recovery of appellate costs, including any costs
incurred by the division for insolvent appellants.

(d) BenefitsAffected. Benefitsspecifically referencedinthenotice of appeal may
be withheld as provided by law pending the outcome of the appeal. Otherwise,
benefits awarded shall be paid as required by law.

(1) Abandonment. If the appellant or cross-appellant fails to argue
entitlement to benefits set forth in the notice of appeal in the appellant's or cross-
appellant'sinitia brief, the challenge to such benefits shall be deemed abandoned. I
thereisadispute astowhether achallengeto certain benefits hasbeen abandoned, the
court upon motion shall make that determination.

(2) Paymentsof BenefitsWhen Challenged BenefitsaAreAbandoned.
When benefits challenged on appeal have been abandoned under subdivision (d)(1)
above, benefits no longer affected by the appeal are payable within 30 days of the
service of the brief together with interest as required under section 440.20, Florida
Statutes, from the date of the order of the lower tribunal making the award.

(3) Payment of BenefitsAfter Appeal. If benefitsare ordered paid by the
court on compl etion of theappeal, they shall be paid, together withinterest asrequired
under section 440.20, Florida Statutes, within 30 daysafter the court'smandate. If the
order of the court is appealed to the supreme court, benefits determined due by the
court may be stayed in accordance with rule 9.310. Benefits ordered paid by the
supreme court shall be paid within 30 days of the court's mandate.

(e) Intervention by Division.
(1) District Court. Within 30 days from anotice or petition invoking the

jurisdiction of the court thedivision may intervene by filing anotice of intervention as
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aparty appellant/petitioner or appell ee/ respondent with the court and take positions
on any relevant matters.

(2) Supreme Court. If review of an order of the court is sought in the
supremecourt, thedivision may intervenein accordancewith theserules. Theclerk of
the supreme court shall provide a copy of the pertinent papers to the division.

(3) Division Not a Party Until Notice to Intervene tls Filed. Until the
notice of intervention isfiled, the division shall not be considered a party.

(f) Record Contents: Final Orders.

(1) Transcript, Order, and Other Documents. The record shall contain
theclaim(s) or petition(s) for benefits, notice(s) of denia, pretrial stipulation, pretrial
order, depositions or exhibits admitted into evidence, transcripts of any hearings
beforethelower tribunal and the order appeal ed. The partiesmay designate other items
for inclusion in or omission from the record in accordance with rule 9.200.

(2) Proffered Evidence. Evidence proffered but not introduced into
evidence at the hearing shall not be considered unlessits admissibility isan issue on
appeal and the question is properly designated for inclusion in the record by a party.

(3) Certification and Transmittal. The lower tribunal shall certify and
transmit the record to the court as prescribed by these rules.

(4) Stipulated Record. The parties may stipulate to the contents of the
record. In such acasetherecord shall consist of the stipul ated statement and the order
appealed which the lower tribunal shall certify as the record on appeal.

(5 Costs.
(A) Notice of Estimated Costs. Within 5 days after the contents of
therecord have been determined under theserules, the lower tribunal shall notify the

appellant of the estimated cost of preparing the record. The lower tribunal also shall
notify thedivision of the estimated record costsif the appellant filesaverified petition
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to berelieved of costs and asworn financial affidavit in substantially the same form
asform 4.9125 of the Rules of Workers' Compensation Procedure.

(B) Deposit of Estimated Costs. Within 15 days after the notice of
estimated costs is served, the appellant shall deposit a sum of money equal to the
estimated costs with the lower tribunal.

(C) Failureto Deposit Costs. If the appellant fails to deposit the
estimated costs within the time prescribed, the lower tribunal shall notify the court,
which may dismiss the appeal .

(D) StateAgencies: Waiver of Costs. Any self-insured state agency
or branch of state government, including the Division of Workers' Compensation and
the Special Disability Trust Fund, need not deposit the estimated costs.

(E) Costs. If additional costsareincurredin correcting, amending, or
supplementing the record, the lower tribunal shall assess such costs against the
appropriate party. If the division is obligated to pay the costs of the appea due to
appellant's indigency, it must be given notice of any proceeding to assess additional
costs. Within 15 days after the entry of the order assessing costs, the assessed party
must deposit the sums so ordered with the lower tribunal. The lower tribunal shall
promptly notify the court if costs are not deposited as required.

(6) Preparation of Record.

(A) Selection of Reporter by Lower Tribunal. Thelower tribunal
shall supervise the preparation of the record. The lower tribunal or chief judge of
compensation claimsshall select thereporter or transcriber to preparetherecord. The
judge who makes the selection shall give the parties notice of the selection.

(B) Objection to Reporter or Transcriber Selected. Any party
may object to thereporter or transcriber selected by filing written objectionswith the
judge who made the selection within 10 days after receiving notice of the selection.
Within 5 days after filing the objection, the judge shall hold ahearing ontheissue. In
such acase, the time limits mandated by these rules shall be appropriately extended.
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(C) Certification of Record by Court Reporter or Transcriber.
The reporter or transcriber designated by the lower tribunal or chief judge of
compensation claims shall transcribe, certify, and deliver al necessary copies of the
recordtothelower tribunal asrequired under theserules. Therecord shall bedelivered
in sufficient time for the lower tribunal to review the record and send it to the court.
Thereporter or transcriber shall promptly notify al partiesinwriting when therecord
is delivered to the lower tribunal.

(D) Certification and Transmittal by Lower Tribunal. Thelower
tribunal shall review theoriginal record, certify that it was prepared in accordancewith
these rules, and within 60 days of the notice of appeal being filed transmit the record
to the court.

(E) Copies. Thelower tribunal shall provide acopy of the record to
all counsel of record and all unrepresented parties.

(7) Extensions. For good cause, thelower tribunal may extend by no more

than 30 daysthetimefor filing therecord withthecourt. Any further extension of time
may be granted by the court.

(8) Applicability of Rule9.200. Rules9.200(a)(3), (c), and (f) shall apply
to preparation of the record in appeals under this rule.

(g) Rélief From Filing Feeand Costs: Indigency.

(1) Indigency Defined. Indigency for the purpose of this rule is
synonymous with insolvency as defined by section 440.02, Florida Statutes.

(2) Filing Fee.
(A) Authority. Anappellant may berelieved of payingfiling feesby
filing a verified petition or motion of indigency under section 57.081(1), Florida

Statutes, with the lower tribunal.

(B) Time. Theverified petition or motion of indigency must befiled
with the lower tribunal together with the notice of appeal.
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(C) Veified Petition: Contents. Theverified petition or motion shall
contain a statement by the appellant to be relieved of paying filing fees due to
indigency and appellant'sinability to pay thecharges. Thepetition shall request that the
lower tribunal enter an order or certificate of indigency. Oneof thefollowing shall also
be filed in support of the verified petition or motion:

(i) If the appellant is unrepresented by counsel, a financial
affidavit; or

(i) If the appellant is represented by counsel, counsel shall
certify that counsel has investigated (a) the appellant's financial condition and finds
appellant indigent; and (b) the nature of appellant's position and believes it to be
meritoriousasamatter of law. Counsel shall also certify that counsel hasnot been paid
or promised payment of afee or other remuneration for such legal servicesexcept for
the amount, if any, ultimately approved by the lower tribunal to be paid by the
employer/carrier if such entitlement is determined by the court.

(D) Service. Appellant shall serve a copy of the verified petition or
motion of indigency, including appellant'sfinancial affidavit or counsel's certificate,
whichever isapplicable, onall interested parties, including the Division, general counsel
of the Department of Labor and Employment Security, and the clerk of the court.

(E) Order or Certificate of Indigency. The lower tribunal shall
review theverified petition or motion for indigency and supporting documentswithout
ahearing, and if the lower tribunal finds compliance with section 57.081(1), Florida
Statutes, may issue a certificate of indigency or enter an order granting said relief, at
which time appellant may proceed without further applicationto the court and without
payment of any filing fees. If thelower tribunal entersan order denying relief, appel lant
shall deposit thefiling fee with the lower tribunal within 15 days from the date of the
order unless timely review is sought by motion filed with the court.

(3) Costsof Preparation of Record.
(A) Authority. Anappellant may berelievedinwholeor in part from

the costs of the preparation of the record on appeal by filing with the lower tribunal a
verified petition to berelieved of costs and a copy of the designation of therecord on

107



appeal. The verified petition to be relieved of costs shall contain a sworn financial
affidavit as described in subdivision (D) in a form substantially the same as form
4.9125 of the Rules of Workers Compensation Procedure.

(B) Time. The verified petition to be relieved of costs must befiled
within 15 days after service of the notice of estimated costs. A verified petition filed
prior to the date of service of the notice of estimated costs shall be deemed not timely.

(C) Verified Petition: Contents. The verified petition shall contain
arequest by appellant to berelieved of costsdueto insolvency. The petition also shall
include a statement by the appellant's attorney or the appellant, if not represented by
an attorney, that the appeal wasfiled in good faith and the court reasonably could find
reversible error in the record and shall state with particularity the specific legal and
factual grounds for that opinion.

(D) SwornFinancial Affidavit: Contents. Withtheverified petition
toberelieved of costs, theappellant shall fileaswornfinancial affidavit listingincome
and assets, including marital income and assets, and expenses and liabilities. The
sworn financial affidavit shall be substantially the same as form 4.9125.

(E) Verified Petition and Sworn Financial Affidavit: Service. The
appellant shall serve a copy of the verified petition to be relieved of costs, including
theswornfinancial affidavit, onall interested parties, including thedivision, theoffice
of general counsel of the Department of Labor and Employment Security, and the
clerk of the court.

(F) Hearing on Petition to Be Relieved of Costs. After giving 15
days notice to the division and all parties, the lower tribunal shall promptly hold a
hearing and rule on the merits of the petition to be relieved of costs. However, if no
objection to the petition is filed by the division or a party within 20 days after the
petition is served, the lower tribunal may enter an order on the merits of the petition
without a hearing.

(G) Extension of Appeal Deadlines. Petition Granted. If the
petition to be relieved of the entire cost of the preparation of the record on appeal is
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granted, the 60-day period allowed under theserulesfor the preparation of therecord
shall begin to run from the date of the order granting the petition.

(H) Extensionof Appeal Deadlines: Petition Denied. If the petition
to berelieved of the cost of the record isdenied or only granted in part, the petitioner
shall deposit the estimated costs with the lower tribunal within 15 daysfrom the date
theorder denying the petitionisentered. The 60-day period allowed under theserules
for the preparation of the record shall begin from the date the estimated cost is
deposited with the lower tribunal.

() Payment of Cost for Preparation of Record by
Administration Trust Fund. If the petition to be relieved of costs is granted, the
lower tribunal may order the Workers' Compensation Administration Trust Fund to
pay the cost of the preparation of the record on appeal pending the final disposition
of the appeal.

(J) Rembursement of Administration Trust Fund If Appeal Is
Successful. If the Administration Trust Fund has paid the costs of the preparation of
therecord and the appellant prevail sat the conclusion of the appeal, the appellee shall
reimburse the fund the costs paid within 30 days of the mandate issued by the court
or supreme court under these rules.

(h) Briefsand Motions Directed to Briefs.

(1) Briefs: Final Order Appeals. Within 30 days after the lower tribunal
certifiesthe record to the court, the appellant shall filean original and 3 copiesof the
initial brief with the court. A copy shall be served on the appellee. Additional briefs
shall be served as prescribed by rule 9.210.

(2) Briefs: Non-final Appeals. Appellant'sinitial brief, accompanied by an

appendix as prescribed by rule 9.220, shall be served within 15 days of filing the
notice. Additional briefs shall be served as prescribed by rule 9.210.
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(3) Motionsto Strike. Motionsto strike abrief or portions of a brief will
not be entertained by the court. However, a party, in its own brief, may call to the
court's attention a breach of theserules. If no further responsive brief is authorized,
noncompliance may be brought to the court's attention by filing a suggestion of
noncompliance. Statementsin briefsnot supported by therecord shall be disregarded
and may constitute cause for imposition of sanctions.

(i) Attorneys Feesand Appellate Costs.

(1) Costs. Appellate costsshall betaxed as provided by law. Taxable costs
shall include thoseitemslisted in rule 9.400 and costs for atranscript included in an
appendix as part of an appeal of anonfinal order.

(2) Attorneys Fees. A motion for attorneys fees shall be served in
accordance with rule 9.400(b).

(3) Entitlement and Amount of Feesand Costs. If the court determines
that an appellate fee is due, the lower tribunal shall have jurisdiction to conduct
hearings and consider evidenceregarding theamount of theattorney feeand costsdue
at any time after the mandate is issued.

(4) Review. Review shall be in accordance with rule 9.400(c).

Committee Notes

1996 Adoption. Rule9.180isintended to supersederules4.160, 4.161, 4.165, 4.166,
4.170,4.180, 4.190, 4.220, 4.225, 4.230,4.240, 4.250, 4.260, 4.265, 4.270, and 4.280
of the Rules of Workers Compensation Procedure. In consolidating those rulesinto
one rule and incorporating them into the Rules of Appellate Procedure, duplicative
ruleshavebeen eliminated. The changewasnot intended to changethe general nature
of workers compensation appeals. It iscontempl ated therestill may bemultiple“final
orders.” See 1980 Committee Note, Fla. R. Work. Comp. P. 4.160.
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The orderslisted in rules 9.180(b)(1)(A), (B), and (C) are the only nonfinal orders
appeal able before entry of afinal order in workers' compensation cases.

Rule 9.180(b)(2) now limits the place for filing the notice of appeal to the lower
tribunal that entered the order and not any judge of compensation claimsastheformer
rule provided.

Rule9.180(f)(6)(E) providesthat thelower tribunal shall provideacopy of therecord
toall counsel of record and all unrepresented parties. It iscontemplated that thelower
tribunal can accomplish that in whatever manner the lower tribunal deems most
convenient for itself, such as, having copies avail able that counsel or the parties may
pick up.
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RULE 9.190. JUDICIAL REVIEW OF ADMINISTRATIVE ACTION

(@ Applicability. Judicia review of administrative action shall begoverned by the
general rules of appellate procedure except as specifically modified herein.

(b) Commencement.

(1) An appea from final agency action as defined in the Administrative
ProcedureAct, chapter 120, Florida Statutes, or other administrative actionfor which
judicial review isprovided by general law shall becommenced in accordancewithrule
9.110(c).

(2) Review of non-final agency action, including non-final action by an
administrativelaw judge, under the Administrative Procedure Act shall be commenced
by filing a petition for review in accordance with rules 9.100(b) and (c).

(3) Review of quasi-judicial decisionsof any administrative body, agency,
board, or commission not subject to the Administrative Procedure Act shall be
commenced by filing apetitionfor certiorari in accordancewith rules9.100(b) and (),
unlessjudicial review by appeal is provided by general law.

(c) TheRecord.
(1) Generally. Asfurther describedinthisrule, therecordshall includeonly
materials furnished to and reviewed by the lower tribunal in advance of the

administrative action to be reviewed by the court.

(2) Review of Final Action Pursuant tothe Administrative Procedure
Act.

(A) Inanappea from any proceeding conducted pursuant to section

120.56 (rule challenges) or sections 120.569 (decisions which affect substantial
interests) and 120.57(1), FloridaStatutes; (decisionswhich affect substantial interests
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involving disputed material facts), the record shall consist of all notices, pleadings,
motions, and intermediate rulings; evidence admitted; those matters officialy
recognized; proffers of proof and objections and rulings thereon; proposed findings
and exceptions; any decision, opinion, order, or report by the presiding officer; all
staff memorandaor datasubmitted to the presiding officer during the hearing or prior
toitsdisposition, after notice of submissionto all parties, except communications by
advisory staff as permitted under section 120.66(1), Florida Statutes, if such
communications are public records; all matters placed on the record after an ex parte
communication; and the official transcript.

(B) Inan appeal from any proceeding pursuant to sections 120.569
(decisons which affect substantial interests) and 120.57(2), Florida Statutes;
(decisions which affect substantial interests involving no disputed issue of materia
fact), the record shall consist of the notice and summary of grounds; evidence
received; all written statements submitted; any decisions overruling objections; all
matters placed on the record after an ex parte communication; the official transcript;
and any decision, opinion, order, or report by the presiding officer.

(C) Inanappea from any proceeding pursuant to section 120.565,
Florida Statutes; (declaratory statements), the record shall consist of the petition
seeking a declaratory statement and any pleadings filed with the agency; all notices
relating to the petition published inthe Florida Administrative Weekly; thedeclaratory
statement issued by the agency or the agency's denial of the petition; and all matters
listed in subdivision (c)(2)(A) or (c)(2)(B) of thisrule, whichever isappropriate, if a
hearing is held on the declaratory statement petition.

(D) Inan appeal from any proceeding pursuant to section 120.574,
Florida Statutes; (summary proceeding), the record shall consist of all notices,
pleadings, motions, and intermediaterulings; evidencereceived; astatement of matters
officially recognized; proffers of proof and objections and rulings thereon; matters
placed on the record after an ex parte communication; the written decision of the
administrativelaw judge presiding at thefinal hearing; and theofficial transcript of the
final hearing.
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(E) Inanappeal fromaruleadoption pursuant to sections120.54 (rule
adoption) and 120.68(9), Florida Statutes, in which the sole issue presented by the
petition is the constitutionality of arule and there are no disputed issues of fact, the
record shall consist only of those documentsfrom the rulemaking record compiled by
the agency that materially address the constitutional issue. The agency's rulemaking
record consists of all notices given for the proposed rule; any statement of estimated
regulatory costsfor therule; awritten summary of hearings on the proposed rule; the
written comments and responsesto written commentsasrequired by sections 120.54
(rule adoption) and 120.541, Florida Statutes; (statement of estimated regulatory
costs); all notices and findings made pursuant to section 120.54(4), Florida Statues;
(adoption of emergency rules); all materia sfiled by theagency withthe Administrative
Procedures Committee pursuant to section 120.54(3), Florida Statutes; (rule adoption
procedure); all materials filed with the Department of State pursuant to section
120.54(3), Florida Statutes; (rule adoption procedure); and all writteninquiriesfrom
standing committees of the legislature concerning the rule.

(3) Review of Non-Final Action Pursuant to the Administrative
Procedure Act. The provisions of rules 9.100 and 9.220 govern the record in pro-
ceedings seeking review of non-final administrative action.

(4) Reviewof AdministrativeAction Not Subject tothe Administrative
ProcedureAct. In proceedings seeking review of administrative action not governed
by the Administrative Procedure Act, the clerk of the lower tribunal shall not be
required to prepare arecord or record index. The petitioner or appellant shall submit
an appendix in accordance with rule 9.220. Supplemental appendices may be
submitted by any party. Appendices may not contain any matter not made part of the
record in the lower tribunal.

(5 Videotaped Testimony. Inany circumstanceinwhich hearing testimony
Ispreserved through the use of videotaperather than through an official transcript, the
testimony from the videotape shall be transcribed and the transcript shall be made a
part of the record before the record is transmitted to the couirt.

114



(6) Modified Record. The contents of the record may be modified as
provided in rule 9.200(a)(23).

(d) Attorneys Fees.

(1) Attorneys Fees. A motion for attorneys fees may be served not later
than the time for service of the reply brief and shall state the grounds on which the
recovery issought, citing all pertinent statutes. The assessment of attorneys feesmay
be remanded to the lower tribunal or the administrative law judge or referred to a
specia master.

(2) Review. Review of ordersrendered under thisrule shall be by motion
filed in the court within 30 days of the order's rendition. Review of objections to
reports of special masters shall be on motion filed in the court within 30 days of the
report's filing.

(e) StaysPending Review.

(1) Effect of Initiating Review. The filing of a notice of administrative
appeal or apetition seeking review of administrative action shall not operateasastay,
except that such filing shall give rise to an automatic stay as provided in rule
9.310(b)(2) or where timely review is sought of an award by an administrative law
judge on aclaim for birth-related neurological injuries.

(2) Application for Stay Under the Administrative Procedure Act

(A) A party seeking to stay administrative action may file a motion
either with the lower tribunal or, for good cause shown, with the court in which the
notice or petition has been filed. Thefiling of the motion shall not operate as a stay.
Thelower tribunal or court may grant astay upon appropriateterms. Review of orders
entered by lower tribunals shall be by the court on motion.

(B) When an agency hasordered emergency suspension, restriction,
or limitation of alicense under section 120.60(6), FloridaStatutes, alicensee may file
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with thereviewing court amotion for stay on an expedited basis. The court may issue
an order to show cause and, after considering the agency's response, if timely filed,
grant a stay on appropriate terms.

(C©) When an agency has suspended or revoked alicense other than
on an emergency basis, alicensee may file with the reviewing court amotion for stay
on an expedited basis. Unlessthe agency fileswith the court within 10 daysthereafter
or within a shorter time period set by the court aresponse demonstrating that a stay
would constitute a probable danger to the health, safety, or welfare of the state, the
court shall issue a stay.

(D) When an order suspending or revoking alicense hasbeen stayed
pursuant to subdivision (2)(C), an agency may apply to the court for dissolution or
modification of the stay on grounds that subsequently acquired information
demonstrates that failure to dissolve or modify the stay would constitute a probable
danger to the public health, safety, or welfare of the state.

(3) Application for Stay or Supersedeas of Other Administrative
Action. A party seeking to stay administrative action, not governed by the
Administrative Procedure Act, shall fileamotion inthelower tribunal , which shall have
continuingjurisdiction, initsdiscretion, to grant, modify, or deny such jurisdiction or
to grant, modify, or deny such relief. A stay pending review may be conditioned on
the posting of agood and sufficient bond, other conditions, or both. Review of orders
entered by lower tribunals shall be by the court on motion.

(4) Duration. A stay entered by alower tribunal or acourt shall remainin
effect during the pendency of all review proceedingsin Floridacourtsuntil amandate
issues, unless otherwise modified or vacated.

Committee Notes

1996 Amendment. Appealswhichfall within the exceptionincluded in subdivision
(b)(3) arecommenced in accordancewith subdivision (b)(1). Therefore, administrative
action by appeal in a circuit court, if prescribed by genera law, is commenced
pursuant to subdivision (b)(1). Unlessreview of administrativeactionin circuit court
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isprescribed by general law to be by appeal, review in circuit court isby petition for
an extraordinary writ commenced pursuant to subdivision (b)(3). See Board of County
Commissioners v. yder, 627 So. 2d 469 (Fla. 1993); Grace v. Town of Palm
Beach, 656 So. 2d 945 (Fla. 4th DCA 1995). Subdivision (b)(3) supersedesall local
government charters, ordinances, rules and regulations which purport to provide a
method of review in conflict herewith.

Subdivision (c) was adopted to identify more clearly what constitutes the record in
appeals from administrative proceedings. Several sections of the Florida
Administrative Procedure Act, as revised in 1996, specifically state what shall
constitute the record in certain types of proceedings, and this rule incorporates that
statutory language. Therulemakesclear that therecord shall include only materia sthat
werefurnished to and reviewed by thelower tribunal in advance of theadministrative
action to be reviewed. The intent of this statement is to avoid the inclusion of
extraneous materials in the record that were never reviewed by the lower tribunal.

Subdivision(c)(2)(A) isbased on provisionsof section 120.57(1)(f), FloridaStatutes.

Thissubdivision of therule governstherecord from proceedings conducted pursuant
to section 120.56 and sections 120.569 and 120.57(1), Florida Statutes. This is
because section 120.56(1)(e), Florida Statutes, states that hearings under section
120.56, Florida Statutes, shall be conducted in the same manner as provided by
sections 120.569 and 120.57, Florida Statutes.

Subdivision (c)(2)(B) lists the provisions of section 120.57(2)(b), Florida Statutes.
Subdivision (¢)(2)(B)(vii), whichrefersto* any decision, opinion, order, or report by
the presiding officer,” was added by the committee to the list of statutory
requirements.

Subdivision (c)(2)(C) addresses the record on appeal from declaratory statement
requests pursuant to section 120.565, while subdivision (¢)(2)(D) liststheprovisions
of section 120.574(2)(d), Florida Statutes. Subdivision (c)(2)(E) of therule addresses
proceedings governed by sections 120.54 and 120.68(9), Florida Statutes. The
definition of the rulemaking record tracks language in section 120.54 (8), Florida
Statutes.
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Subdivision (c)(3) makes clear that rules 9.100 and 9.220 govern the record in
proceedings seeking review of non-final administrative action, whilesubdivision (c)(4)
governs the record in administrative proceedings not subject to the Administrative
Procedure Act.

Subdivision (c)(5) statesthat if videotapeis used to preserve hearing testimony, the
videotape shall be transcribed before the record is transmitted to the court.

Subdivision (d) was adopted to conform to the 1996 revisionsto the Administrative
Procedure Act. Recoupment of costsis still governed by rule 9.400.

2000 Amendment. Subdivision (e) was added to address stays pending judicial
review of administrative action. Ordinarily, application for astay must first be made
to the lower tribunal, but some agencies have collegia heads who meet only
occasiondly. If aparty can show good cause for applying initially to the court for a
day, it may do so. When an appeal has been taken from a license suspension or
revocation under the Administrative Procedure Act, good causefor not applying first
to the lower tribunal is presumed.

Subdivision (€)(2)(B) deals with stays of orders which suspend licenses on an
emergency basis. Before entering an emergency suspension order, the agency must
make a finding that immediate suspension is necessary to protect the public health,
safety, or welfare. 8§120.60(6), Fla. Stat. (1999). Ineffect, the agency makesafinding
that would be sufficient to defeat issuance of the "stay as a matter of right"”
contemplated by section 120.68(3). Florida Statutes. The agency'sfinding is subject
to judicial review, however, on application for a stay under subdivision (€)(2)(B).

Absent an emergency suspension order, the court grants a stay as of right in
Administrative Procedure Act license suspension and revocation cases unless the
licensing agency makes a timely showing that a stay "would constitute a probable
danger to the health, safety, or welfare of the state." 8§ 120.68(3), Fla. Stat. (1999).
Thecourt can shorten the 10 day period specifiedin subdivision (€)(2)(c). |f thecourt
stays a nonemergency suspension or revocation, the licensing agency can move to
modify or dissolve the stay on the basis of materia information that comes to light
after the stay is isssued.
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Nothing in subdivision (€) precludeslicensing agenciesfrom making suspension or
revocation orderseffective 30 daysafter entry, granting stayspending judicial review,
or taking other steps to implement section 120.68(3), Florida Statutes.
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RUL E 9.200. THE RECORD
(@ Contents.

(1) Except as otherwise designated by the parties, the record shall consist
of theoriginal documents, exhibits, and transcript(s) of proceedings, if any, filedinthe
lower tribunal, except summonses, praecipes, subpoenas, returns, notices; of hearing
or of taking deposition, depositions, other discovery, and physical evidence._The
record shall also include a progress docket.

(2) Infamily law casesthe record shall include those items designated in
subdivision (a)(1) except that the clerk of the lower tribunal shall retain the original
orders, reports and recommendations of masters or hearing officers, and judgments
within thefile of thelower tribunal and shall include copiesthereof withintherecord.

(3) Within10daysof filing the noticeof appeal, an appellant may direct the
clerk toincludeor exclude other documentsor exhibitsfiledinthelower tribunal. The
directionsshall be substantially intheform prescribed by rule 9.900(f). If theclerk is
directed to transmit lessthan the entire record or atranscript of trial with lessthan all
of thetestimony, the appellant shall servewith such direction astatement of thejudicial
acts to be reviewed. Within 20 days of filing the notice, an appellee may direct the
clerk to include additional documents and exhibits.

(4) Thepartiesmay prepare astipul ated statement showing how theissues
to be presented arose and were decided in the lower tribunal, attaching a copy of the
order to be reviewed and as much of the record in the lower tribunal asis necessary
to adetermination of the issuesto be presented. The parties shall advise the clerk of
their intentiontorely on astipul ated statement in lieu of therecord asearly inadvance
of filing as possible. The stipulated statement shall be filed by the parties and
transmitted to the court by theclerk of thelower tribunal withinthetimeprescribed for
transmittal of the record.

(b) Transcript(s) of Proceedings.
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(1) Within 10 days of filing the notice, the appellant shall designate those
portions of the proceedings not on file deemed necessary for transcription and
inclusionintherecord. Within 20 daysof filing the notice, an appellee may designate
additional portions of the proceedings. Copies of designations shall be served on the
court reporter. Costs of the original and all copies of the transcript(s) so designated
shall beborneinitially by thedesignating party, subject to appropriate taxation of costs
as prescribed by rule 9.400. At the time of the designation, unless other satisfactory
arrangements have been made, the designating party must make adeposit of 1/2 of the
estimated transcript costs, and must pay the full balance of the fee on delivery of the
completed transcript(s).

(2)  Within 30 daysof serviceof adesignation, or withinthe additional time
provided for under subdivision (b)(3) of thisrule, the court reporter shall transcribe
and deliver to the clerk of the lower tribunal the designated proceedings and shall
furnish copiesasrequested in the designation. If adesignating party directsthe court
reporter to furnish thetranscript(s) tofewer than all parties, that designating party shall
serve a copy of the designated transcript(s) on the parties within 5 days of receipt
from the court reporter. The transcript of the trial shall be securely bound in
consecutively numbered volumes not to exceed 200 pages each, and each page shall
be numbered consecutively. Each volumeshall be prefaced by anindex containing the
names of the witnesses, alist of al exhibits offered and introduced in evidence, and
the pages where each may be found.

(3) Onserviceof adesignation, the reporter shall acknowledge at the foot
of the designation thefact that it has been received and the date on which the reporter
expects to have the transcript(s) completed and shall transmit the designation, so
endorsed, to the partiesand to the clerk of the appellate court within 5 daysof service.
If the transcript(s) cannot be completed within 30 days of service of the designation,
thereporter shall request such additional timeasisreasonably necessary and shall state
thereasonstherefor. If thereporter requestsan extension of time, the court shall allow
the parties 5 days in which to object or agree. The appellate court shall approve the
request or take other appropriate action and shall notify thereporter and the parties of
the due date of the transcript(s).
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(4) If no report of the proceedings was made, or if the transcript is
unavailable, theappel lant may prepareastatement of theevidenceor proceedingsfrom
thebest available means, including the appel lant'srecollection. The statement shall be
served on the appellee, who may serve objections or proposed amendments to it
within 10 days of service. Thereafter, the statement and any objections or proposed
amendments shall be submitted to the lower tribunal for settlement and approval. As
settled and approved, the statement shall beincluded by theclerk of thelower tribunal
in the record.

(c) Cross-Appeals. Within 20 days of filing the notice, a cross-appellant may
direct that additional documents, exhibits, or transcript(s) be included in the record.
If less than the entire record is designated, the cross-appellant shall serve, with the
directions, a statement of the judicial acts to be reviewed. The cross-appellee shall
have 10 days after such service to direct further additions. The time for preparation
and transmittal of the record shall be extended by 10 days.

(d) Dutiesof Clerk; Preparation and Transmittal of Record.
(1) Theclerk of the lower tribunal shall prepare the record as follows:

(A) Theclerk of thelower tribunal shall not berequiredto verify and
shal not charge for the incorporation of any transcript(s) into the record. The
transcript of thetria shall be incorporated at the end of the record, and shall not be
renumbered by the clerk._The progress docket shall be incorporated into the record
immediately after the index.

(B) Theremainder of the record, including all supplements and any
transcripts other than the transcript of thetrial, shall be consecutively numbered. The
record shall be securely bound in consecutively numbered volumesnot to exceed 200
pages each. The cover sheet of each volume shall contain the name of the lower
tribunal and the style and number of the case.

(2) Theclerk of the lower tribunal shall prepare a complete index to the
record and shall attach a copy of the progress docket to the index.
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(3) Theclerk of thelower tribunal shall certify and transmit therecord tothe
court as prescribed by these rules; provided that if the parties stipulate or the lower
tribunal ordersthat theoriginal record beretained, theclerk shall prepareand transmit
acertified copy.

(e) Dutiesof Appellant or Petitioner. The burden to ensure that the record is
prepared and transmitted in accordance with these rules shall be on the petitioner or
appellant. Any party may enforce the provisions of this rule by motion.

(f)  Correcting and Supplementing Record.

(1) If thereisan error or omission intherecord, the parties by stipulation,
thelower tribunal beforetherecordistransmitted, or the court may correct therecord.

(2) Ifthecourtfindstherecordisincomplete, it shall direct aparty to supply
the omitted parts of the record. No proceeding shall be determined, because of an
incomplete record, until an opportunity to supplement the record has been given.

(g0 Return of Record. In civil cases, the record shall be returned to the lower
tribunal after final disposition by the court.

Committee Notes

1977 Amendment. This rule replaces former rule 3.6 and represents a complete
revision of thematterspertaining to therecord for an appel late proceeding. References
inthisruleto“appellant” and* appellee”’ should betreated asequivalent to “ petitioner”
and “respondent,” respectively. See Commentary, Fla. R. App. P. 9.020. Thisruleis
based in part on Federal Rule of Appellate Procedure 10(b).

Subdivision (a)(1) establishesthe content of therecord unlessan appel lant within 10
days of filing the notice directs the clerk to exclude portions of the record or to
include additional portions, or the appellee within 20 days of the notice being filed
directsinclusion of additional portions. In lieu of arecord, the parties may prepare a
stipulated statement, attaching a copy of the order that is sought to be reviewed and
essential portionsof therecord. If astipul ated statement is prepared, the parties must
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advise the clerk not to prepare the record. The stipulated statement isto be filed and
transmitted within the time prescribed for transmittal of therecord. If lessthan afull
record isto be used, the initiating party must serve astatement of thejudicial actsto
bereviewed so that the opposing party may determinewhether additional portions of
the record are required. Such a statement is not intended to be the equivalent of
assignments of error under former rule 3.5. Any inadequacy in the statement may be
cured by motion to supplement the record under subdivision (f) of thisrule.

Subdivision (a) interactswith subdivision (b) so that as soon asthe noticeisfiled the
clerk of thelower tribunal will prepare and transmit the completerecord of the case as
described by therule. Toincludeintherecord any of theitemsautomatically omitted,
aparty must designate theitemsdesired. A transcript of the proceedingsin the lower
tribunal will not be prepared or transmitted unlessalready filed, or the partiesdesignate
theportions of thetranscript desired to betransmitted. Subdivision (b)(2) imposeson
the reporter an affirmative duty to prepare the transcript of the proceedings as soon
as designated. It isintended that to complete the preparation of all official papersto
be filed with the court, the appellant need only file the notice, designate omitted
portions of the record that are desired, and designate the desired portions of the
transcript. It thereforewill be unnecessary tofiledirectionswiththeclerk of thelower
tribunal in most cases.

Subdivision (b)(1) replacesformer rule 3.6(d)(2), and specifically requires service of
the designation on the court reporter. Thisisintended to avoid delaysthat sometimes
occur when a party files the designation, but fails to notify the court reporter that a
transcript isneeded. Therulea so establishestheresponsibility of thedesignating party
to initially bear the cost of the transcript.

Subdivision (b)(2) replacesformer rule 3.6(e). Thisrule providesfor theform of the
transcript, and imposeson thereporter the affirmativeduty of delivering copiesof the
transcript to the ordering parties on request. Such arequest may be included in the
designation. Under subdivision (€), however, the responsibility for ensuring
performance remains with the parties. The requirement that pages be consecutively
numbered isnew and is deemed necessary to assure continuity and ease of reference
for the convenience of the court. This requirement applies even if 2 or more parties
designate portionsof the proceedingsfor transcription. It isintended that thetranscript
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portionstransmitted to the court constitute asingle consecutively numbered document
in 1 or more volumes not exceeding 200 pages each. If there is more than 1 court
reporter, the clerk will renumber the pages of the transcript copies so that they are
sequential. The requirement of acomplete index at the beginning of each volumeis
new, and is necessary to standardize the format and to guide those preparing
transcripts.

Subdivision (b)(3) providesthe proceduresto befollowedif notranscriptisavailable.

Subdivision (c) provides the procedures to be followed if there is a cross-appeal or
Cross-petition.

Subdivision (d) sets forth the manner in which the clerk of the lower tribunal isto
preparetherecord. Theoriginal record isto betransmitted unlessthe partiesstipul ate
or the lower court orders the original be retained, except that under rule 9.140(d)
(governing criminal cases), the original is to be retained unless the court orders
otherwise.

Subdivision (e) places the burden of enforcement of this rule on the appellant or
petitioner, but any party may move for an order requiring adherence to the rule.

Subdivision (f) replaces former rule 3.6(1). The new ruleisintended to ensure that
appellate proceedings will be decided on their merits and that no showing of good
cause, negligence, or accident isrequired beforethelower tribunal or the court orders
the completion of the record. Thisrule isintended to ensure that any portion of the
record inthelower tribunal that ismaterial to adecision by the court will be available
to the court. It is specifically intended to avoid those situations that have occurred in
the past when an order hasbeen affirmed because appel late counsel failed to bring up
the portions of therecord necessary to determinewhether therewasan error. See Pan
American Metal Prods. Co. v. Healy, 138 So. 2d 96 (Fla. 3d DCA 1962). The rule
isnot intended to cureinadequaciesintherecord that result from thefailure of aparty
to make aproper record during the proceedingsin thelower tribunal. The purpose of
theruleisto givethe partiesan opportunity to havethe appellate proceedingsdecided
on therecord devel oped in thelower tribunal. Thisrule does not impose on the lower
tribunal or the court aduty to review on their own the adequacy of the preparation of
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the record. A failure to supplement the record after notice by the court may be held
against the party at fault.

Subdivision (g) requiresthat therecordin civil casesbereturned tothelower tribunal
after final disposition by the court regardless of whether the original record or acopy
was used. The court may retain or return therecord in criminal casesaccordingtoits
internal administration policies.

1980 Amendment. Subdivisions(b)(1) and (b)(2) were amended to specify that the
party designating portions of the transcript for inclusion in the record on appeal shall
pay for the cost of transcription and shall pay for and furnish a copy of the portions
designatedfor all opposing parties. Seerule9.420(b) and 1980 committee notethereto
relating to limitations of number of copies.

1987 Amendment. Subdivision (b)(3) above is patterned after Federal Rule of
Appellate Procedure 11(b).

1992 Amendment. Subdivisions (b)(2), (d)(1)(A), and (d)(1)(B) were amended to
standardize the lower court clerk's procedure with respect to the placement and
pagination of the transcript in the record on appeal. Thisamendment places the duty
of paginating the transcript on the court reporter and requiresthe clerk to includethe
transcript at the end of the record, without repagination.

1996 Amendment. Subdivision (a)(2) wasadded becausefamily law casesfrequently
have continuing activity at the lower tribunal level during the pendency of appellate
proceedings and that continued activity may be hampered by the absence of orders
being enforced during the pendency of the appeal.

Subdivision (b)(2) was amended to change the wording in the third sentence from
“transcript of proceedings’ to “transcript of the trial” to be consistent with and to
clarify therequirementin subdivision (d)(1)(B) that itisonly thetranscript of trial that
Isnot to berenumbered by the clerk. Pursuant to subdivision (d)(1)(B), it remainsthe
duty of the clerk to consecutively number transcripts other than the transcript of the
trial. Subdivision (b)(2) retains the requirement that the court reporter is to number
each page of thetranscript of thetrial consecutively, butitisthecommittee'sview that
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If the consecutive pagination requirement isimpracticable or becomesahardship for
the court reporting entity, relief may be sought from the court.
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RULE 9.210. BRIEFS

(@ Generally. Inaddition to briefs on jurisdiction under rule 9.120(d), the only
briefs permitted to befiled by the partiesin any 2one proceeding are theinitial brief,
theanswer brief, areply brief, and across-reply brief. All briefsrequired by theserules
shall be prepared as follows:

(1) Briefs shall be printed, typewritten, or duplicated on opague, white,

unglossed 8 ¥2-by-11 inch paperH—prirted,thebrief—shat-be-6-byS-thehes—f
typewtitten,the brief-shalt-be 84 by-11inehes.

(2) Theletteringinbriefsshall beblack andin distinct type, double-spaced,

angtwith margins no lessthan 1 inch. Lettering in script or type made in imitation of

handwr|t| ng shaII not be permltted JFexPahalereﬁﬁﬁtedﬂ’rtypeaf—ﬁamerefhaﬁ—le

Hﬁ&&p&p&}&—FOOtﬂOt& and guotations may be smgle spaced and shaII be in the
same size type, with the same spacing between characters, asthe text. Typed matter
that isnot proportionally spaced shall bein 12 point or larger typeand shall not exceed
10 characters per inch (10 pitch) and 27 lines per page; typed matter that is
proportionally spaced shall bein 13 point or larger TimesRoman, TimesNew Roman,
CG Times, or similar type and shall not exceed 23 lines per page.

(3) Briefsshodtdshall be securely bound in book form and fastened along
the left side in a manner that will allow them to lie flat when opened-—-Atternatively;
briefstmay-be or be securely stapled in the upper left corner. No-othermethod-of
sectringthebrieftsaceeptable-Headings shat-betrcapitaHettersand, +f printed;and
subheadings shall be at |east aslarge asthe brief text and may be ti-betetypenottess

than-11-petntssingl e spaced.

(4) Thecover sheet of each brief shall state the name of the court, the style
of the cause, including the case number if assigned, the lower tribunal, the party on
whose behalf the brief is filed, the type of brief, and the name and address of the
attorney filing the brief.
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(5 Theinitial and answer briefsshall not exceed 50 pagesin length. Reply
briefs shall not exceed 15 pages in length; provided that if a cross-appeal has been
filed, the reply brief shall not exceed 50 pages, not more than 15 of which shall be
devoted to argument replying to the answer portion of the appellee/cross-appellant’s
brief. Cross-reply briefs shall not exceed 15 pages. Briefs on jurisdiction shall not
exceed 10 pages. Thetableof contentsand thecitation of authoritiesshall beexcluded
from the computation. Longer briefs may be permitted by the court.

(b) Contentsof Initial Brief. Theinitial brief shall containthefollowing, in order:

(1) A table of contents listing the issues presented for review, with
references to pages.

(2) A tableof citationswith cases listed aphabetically, statutes and other
authorities, and the pages of the brief on which each citation appears. Seerule 9.800
for auniform citation system.

(3) A statement of the case and of the facts, which shall include the nature
of the case, the course of the proceedings, and the disposition in the lower tribunal.
References to the appropriate volume and pages of the record or transcript shall be
made.

(4) A summary of argument, suitably paragraphed, condensing succinctly,
accurately, and clearly the argument actually made in the body of the brief. It should
not be a mere repetition of the headings under which the argument is arranged. It
should seldom exceed 2 and never 5 pages.

(5) Argument with regard to each issueincluding the applicable appellate
standard of review.

(6) A conclusion, of not more than 1 page, setting forth the precise relief
sought.

(c) Contentsof Answer Brief. The answer brief shall be prepared in the same
manner astheinitial brief; provided that the statement of the case and of thefactsmay
be omitted. If across-appeal has been filed, the answer brief shall include the issues
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In the cross-appeal that are presented for review, and argument in support of those
ISsues.

(d) Contentsof Reply Brief. Thereply brief shall contain argument in response
and rebuttal to argument presented in the answer brief.

(e) Contentsof Cross-Reply Brief. The cross-reply brief islimited to rebuttal
of argument of the cross-appellee.

(f) Timesfor Service of Briefs. The times for serving jurisdiction and initial
briefs are prescribed by rules 9.110, 9.120, 9.130, and 9.140. Unless otherwise
required, theanswer brief shall be served within 20 daysafter serviceof theinitia brief;
thereply brief, if any, shall be served within 20 days after service of the answer brief;
and the cross-reply brief, if any, shall be served within 20 days thereafter.

(g) Filingwith Courts. The filing requirements of the courts are as follows:
(1) Circuit Courts. Original and 1 copy.
(2) District Courtsof Appeal. Origina and 3 copies.

(3) SupremeCourt. Original and 7 copies; except that 5 copiesonly shall
accompany the original jurisdictional briefs prescribed in rule 9.120(d).

(h)  Citations. Counsel arerequested to usetheuniform citation system prescribed
by rule 9.800.

Committee Notes

1977 Amendment. This rule essentially retains the substance of former rule 3.7.
Under subdivision (a) only 4 briefs on the merits are permitted to be filed inany 1
proceeding: an initial brief by the appellant or petitioner, an answer brief by the
appellee or respondent, areply brief by the appellant or petitioner, and a cross-reply
brief by theappellee or respondent (if across-appeal or petition hasbeenfiled). A limit
of 50 pages has been placed on thelength of theinitial and answer briefs, 15 pagesfor
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reply and cross-reply briefs (unless across-appeal or petition has been filed), and 20
pages for jurisdictional briefs, exclusive of the table of contents and citations of
authorities. Although the court may by order permit briefslonger than allowed by this
rule, the advisory committee contempl atesthat extensionsin lengthwill not bereadily
granted by the courts under these rules. General experience has been that even briefs
within the limits of the rule are usually excessively long.

Subdivisions (b), (c), (d), and (e) set forth the format for briefs and retain the
substance of former rules 3.7(f), (g), and (h). Particular note must be taken of the
requirement that the statement of the case and facts include reference to the record.
Theabolition of assignmentsof error requiresthat counsel bevigilant in specifying for
the court the errors committed; that greater attention be given the formulation of
guestions presented; and that counsel comply with subdivision (b)(5) by setting forth
the precise relief sought. The table of contents will contain the statement of issues
presented. The pages of the brief on which argument on each issue begins must be
given. It is optional to have a second, separate listing of the issues. Subdivision (c)
affirmatively requiresthat no statement of thefactsof the case be made by an appellee
or respondent unlessthereis disagreement with theinitial brief, and then only to the
extent of disagreement. It is unacceptable in an answer brief to make a general
statement that the facts in the initial brief are accepted, except as rejected in the
argument section of the answer brief. Parties are encouraged to place every fact
utilized in the argument section of the brief in the statement of facts.

Subdivision (f) setsforth thetimesfor serviceof briefsafter serviceof theinitia brief.
Timesfor service of the initial brief are governed by the relevant rule.

Subdivision (g) authorizesthefiling of notices of supplemental authority at any time
between the submission of briefs and rendition of a decision. Argument in such a
notice is absolutely prohibited.

Subdivision (h) states the number of copies of each brief that must be filed with the
clerk of thecourt involved—1 copy for eachjudgeor justicein addition totheoriginal
for the permanent court file. Thisruleis not intended to limit the power of the court
to require additional briefs at any time.
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The style and form for the citation of authorities should conform to the uniform
citation system adopted by the Supreme Court of Florida, whichisreproducedinrule
9.800.

The advisory committee urges counsel to minimize referencesin their briefsto the
parties by such designations as “appellant,” “appellee,” *“petitioner,” and
“respondent.” It promotes clarity to use actual names or descriptive terms such as
“the employee,” “the taxpayer,” “the agency,” etc. See Fed. R. App. P. 28(d).

1980 Amendment. Jurisdictional briefs, now limited to 10 pagesby subdivision (a),
aretobefiled only inthe4 situationspresented inrules9.030(a) (2)(A)(i), (ii), (iii), and

(iv).

A district court decision without opinion is not reviewable on discretionary conflict
jurisdiction. See Jenkinsv. State, 385 So. 2d 1356 (Fla. 1980); Dodi Publishing Co.
v. Editorial Am., SA., 385 So. 2d 1369 (Fla. 1980). The discussion of jurisdictional
brief requirementsin such casesthat iscontained inthe 1977 revision of thecommittee
notes to rule 9.120 should be disregarded.

1984 Amendment. Subdivision (b)(4) is new; subdivision (b)(5) has been
renumbered fromformer (b)(4); subdivision (b)(6) hasbeen renumbered from former
(b)(5). Subdivision (g) has been amended.

The summary of argument required by (b)(4) is designed to assist the court in
studying briefs and preparing for argument; the ruleissimilar to rules of the various
United States courts of appeals.

1992 Amendment. Subdivision (a)(2) wasamended to bring into uniformity thetype
sizeand spacing on all briefsfiled under these rules. Practice under the previousrule
allowed briefsto befiled with footnotes and quotationsin different, usually smaller,
type sizes and spacing. Use of such smaller type alowed some overly long briefs to
circumvent the reasonabl elength requirementsestablished by subdivision (a)(5) of this
rule. The small type size and spacing of briefsallowed under theold rulealso resulted
in briefsthat weredifficult to read. Theamended rulerequiresthat all textual material
wherever foundinthebrief will be printedin the same sizetypewith the same spacing.
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Subdivision (g) was amended to provide that notices of supplemental authority may
call the court's attention, not only to decisions, rules, or statutes, but also to other
authoritiesthat have been discovered sincethelast brief was served. The amendment
further providesthat the notice may identify briefly the points on appeal to which the
supplemental authoritiesare pertinent. Thisamendment continuesto prohibit argument
in such notices, but should allow the court and opposing counsel to identify more
quickly those issues on appeal to which these notices are relevant.

1996 Amendment. Former subdivision (g) concerning notices of supplemental
authority was transferred to new rule 9.225.

2000 Amendment. Subdivisions(a)(1) through (8)(3) wereamended to allow theuse
of modern proportional fonts and to better reflect current technology and practice.

Court Commentary

1987. The commission expressed the view that the existing page limitsfor briefs, in
cases other than those in the Supreme Court of Florida, are tailored to the
“extraordinary” caserather thanthe”ordinary” case. Inaccordancewiththisview, the
commission proposed that the page limits of briefsin appellate courts other than the
supreme court be reduced. The appellate courtswould, however, be given discretion
to expand the reduced page limits in the “extraordinary” case.
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RULE 9.330. REHEARING; CLARIFICATION; CERTIFICATION

(@ Time for Filing; Contents, ReptyResponse. A motion for rehearing,
clarification, or certification may be filed within 15 days of an order or within such
other time set by the court. A motion for rehearing er-etarifieation-shall state with
particularity the points of law or fact that in the opinion of the movant the court has
overlooked or misapprehended in its decision, and shall not present issues not
previoudly raised in the proceeding. A motion for clarification shall state with
particul arity the points of law or fact in the court’ s decision that in the opinion of the

movant are in need of clarification. Fhetnotton-shal-netre-argue the merttsof-the
cotrt'sorder-A rephyresponse may be served within 10 days of service of the motion.

(b) Limitation. A party shall not file more than 1 motion for rehearing or for
clarification of decision and 1 motion for certification with respect to a particular
decision.

(c) Exception; Bond Validation Proceedings. A motion for rehearing or for
clarification of adecision in proceedingsfor the validation of bonds or certificates of
indebtednessasprovided by rule9.030(a)(1)(B)(ii) may befiled within 10 daysof an
order or within such other time set by the court. A reply may be served within 5 days
of service of themotion. The mandate shall issueforthwith if atimely motion has not
beenfiled. A timely motion shall receiveimmediate consideration by the court and, if
denied, the mandate shall issue forthwith.

(d) Exception; Review under Rule 9.120. No motion for rehearing or for
clarification may be filed in the supreme court addressed to the grant or denial of a
request for the court to exercise its discretion to review a decision described in rule
9.120.

Committee Notes
1977 Amendment. This rule replaces former rule 3.14. Rehearing now must be

sought by motion, not by petition. The motion must be filed within 15 days of
rendition and aresponse may be served within 10 daysof service of themotion. Only
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1 motionwill be accepted by the clerk. Re-argument of theissuesinvolvedinthecase
is prohibited.

Subdivision (c) provides expedited procedures for issuing a mandate in bond
validation cases, in lieu of those prescribed by rule 9.340.

Subdivision (d) makes clear that motions for rehearing or for clarification are not
permitted as to any decision of the supreme court granting or denying discretionary
review under rule 9.120.

2000 Amendment. The amendment has adual purpose. By omitting the sentence
“The motion shall not re-argue the merits of the court’s order,” the amendment is
intended to clarify the permissible scope of motions for rehearing and clarification.
Nevertheless, the essential purpose of a motion for rehearing remains the same. It
should be utilized to bring to the attention of the court points of law or fact that it has
overlooked or misapprehended in itsdecision, not to express meredisagreement with
its resolution of the issues on appeal. The amendment also codifies the decisional
law’ sprohibition agai nst issuesin post-decision motionsthat havenot previously been
raised in the proceeding.
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RULE 9.350. DISMISSAL OF CAUSES

(@ Dismissal of Causesw\When Settled. When any cause pending in the court
Issettled beforeadecision onthemerits, the parties shall immediately notify the court
by filing asigned stipulation for dismissal.

(b) Voluntary Dismissal. A proceeding of an appellant or petitioner may be
dismissed before adecision onthe meritsby filing anotice of dismissal withtheclerk
of the court without affecting the proceedings filed by joinder or cross-apped;
provided that dismissal shall not be effective until 10 days after filing the notice of
appeal or until 10 days after the time prescribed by rule 9.110(b), whichever is later.

(c) Clerk'sDuty. Whenaproceedingisdismissed under thisrule, theclerk of the
court shall notify the clerk of the lower tribunal.

Committee Notes

1977 Amendment. Subdivision (a) retainsthe substance of former rule 3.13(a). On
thefiling of astipulation of dismissal, the clerk of the court will dismissthe caseasto
the parties signing the stipulation.

Subdivision (b) isintended to allow an appellant to dismiss the appeal but atimely
perfected cross-appeal would continue. A voluntary dismissal would not be effective
until after thetimefor joinder in appeal or cross-appeal. Thislimitationwascreated so
that an opposing party desiring to have adverse rulings reviewed by a cross-appeal
cannot be trapped by avoluntary dismissal by the appellant after the appeal time has
run, but before an appellee has filed the notice of joinder or cross-appeal.

Subdivision (c) retains the substance of former rule 3.13(c).
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RULE 9.420. FILING; SERVICE OF COPIES, COMPUTATION OF
TIME

(@ Filing.
(1) Generally. Filingmay beaccomplished by filingwiththeclerk; provided

that ajusticeor judge may accept thedocumentsfor filing, and shall notethefiling date
and ferthwtth-immediately transmit them to the office of the clerk.

(2) Inmate Filing. A paper filed by a pro se inmate confined in an
institution istimely filed if deposited in the institution's internal mail system on or
before the last day for filing. Timely filing of a paper by an inmate confined in an
| nstitution may be shown by anotarized statement or adeclaration (in compliancewith
Section 95.525, Florida Statutes) setting forth the date of deposit.

(b)  Service. All origina papersshall befiled either before service or immediately
thereafter. A copy of all documents filed under these rules shall, before filing or
immediately thereafter, be served on each of the parties. Thelower tribunal, beforethe
record is transmitted, or the court, on motion, may limit the number of copiesto be
served.

(c) Method and Proof of Service.

(1) How Made. If serviceisrequired or permitted to be made on a party
represented by an attorney, service shall be made ontheattorney unlessserviceonthe
party is ordered by the court. Service on the attorney or party shall be made by
delivering acopy to the attorney or party or by mailingit to the attorney or party at the
last known addressor, if no addressisknown, by leaving it withthe clerk of the court.
Delivery of acopy within thisrule shall mean (A) handing it to the attorney or to the
party, or (B) leaving it at the attorney's or party's office with the clerk or other person
in chargethereof, or (C) if thereisno onein charge, leaving it in aconspicuous place
therein, or (D) if the officeis closed or the person to be served has no office, leaving
It at the attorney's or party's usual place of abode with some person of the attorney's
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or party's family above 15 years of age and informing such person of the contents.
Service by mail shall be complete on mailing.

(2) Certificate of Service. If any attorney shall certify in substance:

| certify that acopy hereof hasbeen furnishedto .....(hereinsert name or names).....
by .....(delivery) (mail)..... ts—day of 19 on.....(date)......

FloridaBar No. ....................

the certificate shall be taken as primafacie proof of such service in compliance with
these rules. The certificate shall specify the party each attorney represents.

(d) Additional Time After Service by Mail. If a party, court reporter, or clerk
Isrequired or permitted to do an act within some prescribed time after service of a
document, and the document is served by mail, 5 days shall be added to the
prescribed period.

(e) Computation. Incomputing any period of time prescribed or allowed by these
rules, by order of the court, or by any applicable statute, the day of the act, event, or
default from which the designated period of time beginsto run shall not be included.
The last day of the period so computed shall be included unlessit is a Saturday, a
Sunday, or aholiday described below, inwhich event, theperiod shall rununtil theend
of the next day that is neither a Saturday, Sunday, nor holiday. If the period of time
prescribed or allowed is less than 7 days, intermediate Saturdays, Sundays, and
holidays shall be excluded in the computation. As used in this rule, holiday means

(1) New Year'sDay;

(2) Martin Luther King, Jr.'s Birthday, the third Monday in January;
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(3) Washington's Birthday, the third Monday in February;
(4) Good Friday;

(50 Memoria Day, the last Monday in May;

(6) Independence Day;

(7) Labor Day, the first Monday in September;

(8) Columbus Day, the second Monday in October;

(9) Veterans Day;

(10) Genera Election Day;

(11) Thanksgiving Day, the fourth Thursday in November;
(12) Christmas Day;

(13) any statewide primary day;

(14) any Monday immediately following a Sunday on which one of the
foregoing holidaysfalls; and

(15) any other day when the clerk's office is closed.
Committee Notes
1977 Amendment. Subdivision (a) replacesformer rule 3.4(a). Thelast sentence of
former rule 3.4(a) waseliminated as superfluous. Thefiling of paperswith ajudgeor
justice is permitted at the discretion of the judge or justice. The advisory committee

recommends that the ability to file with a judge or justice be exercised only if
necessary, and that care be taken not to discuss in any manner the merits of the
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document being filed. See Fla. Code Prof. Resp., DR 7-110(B) (now R. Regulating
Fla. Bar 4-3.5(b)); Fla. Code Jud. Conduct, Canon 3(A)(4).

Subdivision (b) replaces and simplifies former rules 3.4(b)(5) and 3.6(i)(3). The
substance of thelast sentence of former rule 3.4(b)(5) ispreserved. It should be noted
that except for the notices or petitions that invoke jurisdiction, these rules generally
providefor serviceby acertaintimerather thanfiling. Under thisprovisionfiling must
bedonebefore serviceor immediately thereafter. Emphasishasbeen placed on service
so as to eliminate the hardship on parties caused by tardy service under the former
rulesand to eliminatethe burden placed on the courtsby motionsfor extension of time
resulting from such tardy service. It is anticipated that tardy filing will occur less
frequently under these rules than tardy service under the former rules because the
parties are unlikely to act in a manner that would irritate the court. The manner for
service and proof thereof is provided in subdivision (c).

Subdivision (d) replacesformer rule 3.4(b)(3) and providesthat if aparty or clerk is
required or permitted to do an act within a prescribed time after service, 5 days
(instead of 3 days under the former rule) shall be added to the time if serviceis by
mail.

Subdivision (e) replaces former rule 3.18 with no substantial change. “Holiday” is
defined to include any day the clerk’s office is closed whether or not done by order
of the court. The holidays specifically listed have been included, even though many
courts do not recognize them as holidays, to not place a burden on practitioners to
check whether an individual court plansto observe a particular holiday.

1980 Amendment. Subdivision (b) was amended to provide that either the lower
tribunal or the court may limit the number of copies to be served. The rule
contemplatesthat the number of copiesmay belimited on any showing of good cause,
for example, that the number of copiesinvolvedisonerousor that the appeal involves
guestionswith which some parties have no interest in the outcome or are so remotely
involved as not to justify furnishing a complete record to them at appellant's initial
cost. The availability of the original record at the clerk's office of the lower tribunal
until due at the appellate court is afactor to be considered.
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2000 Amendment. Theamendment to subdivision (a)(2) followsHaagv. Sate, 591
So. 2d 614 (Fla. 1992), and adopts the mailbox rule for pro se inmate filings.
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RUL E 9.800. UNIFORM CITATION SYSTEM

Thisruleappliestoall legal documents, including court opinions. Except for citations
to casereporters, al citation forms should be spelled out in full if used asan integral
part of asentenceeither inthetext or infootnotes. Abbreviated formsasshowninthis
rule should be used if the citation is intended to stand alone either in the text or in
footnotes.

(@ Florida Supreme Court.

(1) 1846-1886: Livingston v. L'Engle, 22 Fla. 427 (1886).

. I I F Il II . - ..3

(32) 1948—date-Fenelonv. State, 594 So. 2d 292 (Fla. 1992).

(43) For recent opinions not yet published in the Southern Reporter, citeto
FloridaLaw Weekly: Traylor v. State, 17 Fla. L. Weekly $42 (Fla. Jan. 16, 1992). If
not therein, citeto the dlip opinion: Traylor v. State, No. 70,051 (Fla. Jan. 16, 1992).

(b) Florida District Courtsof Appeal.

(1) Sotolongo v. State, 530 So. 2d 514 (Fla. 2d DCA 1988); Buncayo v.
Dribin, 533 So. 2d 935 (Fla. 3d DCA 1988).

(2) For recent opinions not yet published in Southern Reporter, cite to
FloridaLaw Weekly: Myersv. State, 16 Fla. L. Weekly D1507 (Fla. 4th DCA June
5,1991). If not therein, citeto theslip opinion: Myersv. State, No. 90-1092 (Fla. 4th
DCA June 5, 1991).

(c) Florida Circuit Courtsand County Courts.

(1) Whidden v. Francis, 27 Fla. Supp. 80 (Fla. 11th Cir. Ct. 1966).

(2) Statev. Alvarez, 42 Fla. Supp. 83 (Fla. Dade Cty. Ct. 1975).
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(3) For opinions not published in Florida Supplement, citeto Florida Law
Weekly: Statev. Campeau, 16 Fla. L. Weekly C65 (Fla. 9th Cir. Ct. Nov. 7, 1990).
If not therein, cite to the dlip opinion: State v. Campeau, No. 90-4363 (Fla. 9th Cir.
Ct. Nov. 7, 1990).

(d) Florida Administrative Agencies. (Cite if not in Southern Reporter.)

(1) For decisions of the Public Employees Relations Commission: Indian
River Educ. Assnv. School Bd., 4 F.P.E.R. 4262 (1978).

(2) For decisions of the Florida Public Service Commission: In re
Application of Tampa Elec. Co., 81 F.P.S.C. 2:120 (1981).

(3) Fordecisionsof all other agencies: Insurance Co. v. Department of Ins.,
2 F.A.L.R. 648-A (Fla. Dept. of Insurance 1980).

(e) FloridaConstitution. (Y ear of adoption should begivenif necessary toavoid
confusion.)

Art. V, 8 3(b)(3), Fla. Const.
() Florida Statutes (Official).
§ 350.34, Fla. Stat. (1973).
§ 120.53, Fla. Stat. (Supp. 1974).

(g) Florida Statutes Annotated. (To be used only for court-adopted rules, or
referencesto other nonstatutory material sthat do not appear inan official publication.)

32 Fla. Stat. Ann. 116 (Supp. 1975).

(h) Florida Laws. (Citeif not in Fla. Stat. or if desired for clarity or adoption
reference.)
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(i)

(1) After 1956: Ch. 74-177, § 5, at 473, Laws of Fla.
(2) Before 1957: Ch. 22000, Laws of Fla. (1943).
Florida Rules.

Fla R. Civ. P. 1.180.

Fla. R. Jud. Admin. 2.035.

Fla. R. Crim. P. 3.850.

Fla. R. Work. Comp. P. 4.113.

Fla. Prob. R. 5.120.

Fla R. Traf. Ct. 6.165.

Fla Sm. Cl. R. 7.070.

Fla R. Juv. P. 8.070.

Fla R. App. P. 9.100.

Fla R. Med. 10.010

Fla R. Arb. 11.010

Fla Fam. L. R. P. 12.010

Fla. Admin. Code R. 8H-3.02.

Fla. Code Jud. Conduct, Canon 5B.

Fla. Bar Code Prof. Resp. D.R. 1-101(A)
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R. Regulating Fla. Bar 4-1.10.

Fla. Bar Found. By-Laws, art. 2.18(b).
Fla. Bar Found. Charter, art. 3.4.

Fla. Bar Integr. R., art XI, rule 11.09.
Fla. Bd. Bar Exam. R. I1I.

Fla. Jud. Qual. Comm'n R. 9.

Fla. Std. Jury Instr. (Civ.) 6.4(c).

Fla. Std. Jury Instr. (Crim.) fpagexiumber}2.03.

Fla. Std. Jury Instr. (Crim.) Robbery.

Fla. Stds. Imposing Law. Sancs. 9.3
Fla. Stds. Imposing Law. Sancs. (Drug Cases) 3
Fla. Bar Admiss. R., art. I11.
(j) Florida Attorney General Opinions.
Op. Att'y Gen. Fla. 73-178 (1973).
(k)  United States Supreme Court.
Sansone v. United States, 380 U.S. 343 (1965).
(Citeto United States Reports, if published therein; otherwise cite to Supreme Court

Reporter, Lawyer's Edition, or United States Law Week, in that order of preference.
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For opinions not published in these reporters, cite to Florida Law Weekly Federal:
Cdliforniav. Hodari D., 13 Fla. L. Weekly Fed. S249 (U.S. Apr. 23, 1991).

() Federal Courts of Appeals.
Gulf Qil Corp. v. Bivins, 276 F.2d 753 (5th Cir. 1960).

For opinions not published in the Federal Reporter, cite to Florida Law Weekly
Federal: Cunningham v. Zant, 13 Fla. L. Weekly Fed. C591 (11th Cir. March 27,
1991).

(m) Federal District Courts.
Pugh v. Rainwater, 332 F. Supp. 1107 (S.D. Fla. 1971).

For opinions not published in the Federal Supplement, cite to Florida Law Weekly
Federal: Wasko v. Dugger, 13 Fla. L. Weekly Fed. D183 (S.D. Fla. Apr. 2, 1991).

(n)  Other Citations. When referring to specific material within aFloridacourt's
opinion, pinpoint citation to the page of the Southern Reporter where that material
occurs is optional, athough preferred. All other citations shall be in the form
prescribed by thelatest edition of The Bluebook: A Uniform System of Citation, The
Harvard L aw Review Association, Gannett House, Cambridge, Mass. 02138. Citations
not covered in this rule or in The Bluebook shall be in the form prescribed by the
Florida Style Manual published by the Florida State University Law Review,
Tallahassee, Fla. 32306.

(0) Case Names. Case names shall be underscored (or italicized) in text and in
footnotes.

Committee Notes

1977 Adoption. Thisruleisnew andisincluded to standardize appel late practiceand
ease the burdens on the courts. It isthe duty of each litigant and counsel to assist the

146



judicial system by use of these standard formsof citation. Use of these citationforms,
however, has not been made mandatory.

1992 Amendment. Rule 9.800 was updated to reflect changes in the available

reporters. Additionally, the citations to new rules have been added and citations to
rules no longer in use have been del eted.
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RUL E 9.900. FORMS
(@ Notice of Appeal.

IN THE ... (NAME OF LOWER
TRIBUNAL WHOSE ORDER IS TO BE

REVIEWED).....
Case No.
, )
Defendant /Appellant, )
)
V. ) NOTICE OF APPEAL
)
, )
Plaintiff/Appellee. )
)
NOTICE IS GIVEN that , Defendant/Appellant, appeals
to the .....(name of court that has appellate jurisdiction)....., the order of this court
rendered [see rule 9.020(h)] 19—.... (date)...... [Conformed copies of

orders designated in the notice of appeal shall be attached in accordance with rules
9.110(d), and 9.160(c)}-.] The nature of the order isafinal order .....(state nature of
the order)......

Attorney for .....(name of party).....
..... (address and phone number).....
FloridaBar No. ...................

(b) Notice of Cross-Appeal.
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IN THE ... (NAME OF LOWER
TRIBUNAL WHOSE ORDER IS TO BE

REVIEWED).....
Case No.
, )
Defendant/A ppellant, )
Cross-Appelleeg, )
)
V. ) NOTICE OF
) CROSS-APPEAL
, )
Plaintiff/Appellee, )
Cross-Appelant. )
)
NOTICE IS GIVEN that , Plaintiff/Cross-Appéellant,
appealstothe.....(name of court that has appellate jurisdiction)....., the order of this
court rendered [seerule9.020(h)] 19— (date)...... Thenatureof the

order isafinal order .....(state nature of the order)......

Attorney for .....(name of party).....
..... (address and phone number).....
FloridaBar No. ....................

(c) Notice of Appeal of Non-Final Order.
IN THE ... (NAME OF LOWER
TRIBUNAL WHOSE NON-FINAL ORDER
ISTO BE REVIEWED).....

Case No.
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Defendant/Appel lant,

N N N N N N N N

V. NOTICE OF APPEAL
OF A NON-FINAL
: ORDER
Plaintiff/Appellee.
NOTICE IS GIVEN that , Defendant/Appellant, appeals
to the .....(name of court that has appellate jurisdiction)....., the order of this court
rendered [see rule 9.020(h)] 19—..... (date)...... [Conformed copies

of ordersdesignated in the notice of appeal shall be attached in accordancewith rules
9.110(d), 9.130(c), and 9.160(c).] Thenatureof theorder isanon-final order .....(state
nature of the order)......

Attorney for .....(name of party).....
..... (address and phone number).....
FloridaBar No. ...................

(d) Noticeto Invoke Discretionary Jurisdiction of Supreme Court.

IN THE DISTRICT COURT OFAPPEAL
OF FLORIDA,

DISTRICT
Case No
: )
Defendant/Petitioner, )
)
V. ) NOTICE TO INVOKE
) DISCRETIONARY

, ) JURISDICTION

150



Plaintiff/Respondent. )

)
NOTICE IS GIVEN that , Defendant/Petitioner, invokes
thediscretionary jurisdiction of the supreme court to review the decision of thiscourt
rendered [see rule 9.020(h)] —19—..... (date)...... The decision

..... (state why the decision is within the supreme court's jurisdiction)......*

Attorney for .....(name of party).....
..... (address and phone number).....
FloridaBar No. ....................

1. The choices are:
a expressly declares valid a state statute.
b. expressly construes a provision of the state or federal constitution.
C. expressly affects a class of constitutional or state officers.
d.  expressly and directly conflicts with a decision of another district court of
appeal or of the supreme court on the same question of law.
e. passes on a question certified to be of great public importance.
f. is certified to be in direct conflict with decisions of other district courts of

appedl.
Seerule 9.030(a)(2)(a).

(e) Notice of Administrative Appeal.

IN THE ... (NAME OF AGENCY,
OFFICER, BOARD, COMMISSION, OR
BODY WHOSE ORDER IS TO BE
REVIEWED).....

Case No.

, )
Defendant* /Appellant, )
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)
V. ) NOTICE OF
) ADMINISTRATIVE
: ) APPEAL
Paintiff*/Appellee. )
)
NOTICE IS GIVEN that , Appellant, appeals to the

..... (name of court that has appellate jurisdiction)....., the order of this.....(name of
agency, officer, board, commission, or body whose order is to be reviewed).....
rendered [see rule 9.020(h)] 19—..... (date)...... [Conformed copies
of ordersdesignated in the notice of appeal shall be attached in accordancewith rules
9.110(d) and 9.130(c).] The nature of the order is .....(state nature of the order)......

Attorney for .....(name of party).....
..... (address and phone number).....
FloridaBar No. ....................
*or other appropriate designation.
(f)  Directionsto Clerk.

IN THE ... (NAME OF LOWER
TRIBUNAL WHOSE ORDER IS TO BE

REVIEWED).....
Case No.
, )
Paintiff/Appellant, )
)
V. ) DIRECTIONS
) TOCLERK
, )
Defendant/Appellee. )
)
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Plaintiff/Appellant, , directs the clerk to
..... (include/exclude)..... the following items .....(inffrom)..... the original record
described in rule 9.200(a)(1):

ITEM DATE FILED
1.
[List of Desired Items]
2.

Note: Thisform is necessary only if a party does not wish to rely on the record that
will be automatically prepared by the clerk under rule 9.200(a)(1).

(g0 Designation to Reporter.
IN THE ... (NAME OF LOWER
TRIBUNAL WHOSE ORDER IS TO BE
REVIEWED).....

Case No.

Paintiff/Appellant,

DESIGNATION

TO REPORTER

AND REPORTER'S
ACKNOWLEDGMENT

V.

Defendant/Appellee.

N N N N N N N N N

|. DESIGNATION
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Paintiff/Appellant, , filesthisDesignation to Reporter and
directs .....(name of court reporter)..... to transcribe an original and copies of
the following portions of thetrial proceedings to be used in this appeal:

1. The entire trial proceedings recorded by the reporter on ,
19—.....(date)....., before the Honorable .....(Judge)....., except

2. [Indicate all other portions of reported proceedings.]

3. Thecourt reporter is directed to file the original with the clerk of the lower
tribunal and to serve one copy on each of the following:

1.
2.
3.

I, counsel for Appellant, certify that satisfactory financial arrangements have been
made with the court reporter for preparation of the transcript.

Attorney for .....(name of party).....
..... (address and phone number).....
FloridaBar No. ...................

1. REPORTER'S ACKNOWLEDGMENT

1. The foregoing designation was served on ,
19——.....(date)....., and recelved on —39——..... (date).......

2. Satisfactory arrangements have () have not () been made for payment of the
transcript cost. These financial arrangements were completed on
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3. Number of trial or hearing days :
4. Estimated number of transcript pages :

5a.  The transcript will be available within 30 days of service of the foregoing
designation and will be filed on or before the tay—of ,

OR

5b.  For thefollowing reason(s) the court reporter requests an extension of time of
daysfor preparation of the transcript that will befiled on or beforethe———

6. Completion andfiling of thisacknowledgment by the court reporter constitutes
submission to the jurisdiction of the court for al purposes in connection with these
appellate proceedings.

7. Theundersigned court reporter certifiesthat the foregoing istrue and correct
and that a copy has been furnished by mail () hand delivery () on this——¢dayof
—39—..... (date)....., to each of the parties or their counsel.

Court Reporter

Note: The foregoing court reporter’ s acknowledgment to be placed “at the foot of”
or attached to a copy of the designation, shall be properly completed, signed by the
court reporter, and filed with the clerk of the appellate court within 5 days of service
of the designation on the court reporter. A copy shall be served on al parties or their
counsel, who shall have 5 daysto object to any requested extension of time. See Fla.
R. App. P. 9.200(b)(2), (2), & (3).

(h)  Civil Supersedeas Bond.
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Case No.
, )
Plaintiff, )
)
V. ) CIVIL SUPERSEDEAS
) BOND
, )
Defendant. )
)
We, as Principal, and as
Surety, areheld and firmly bound unto inthe principal sum
of $ , for the payment of which we bind ourselves, our heirs, personal

representatives, successors, and assigns, jointly and severally.

Thecondition of thisobligationis: the above-named Principal has entered an appeal
tothe.....(court).....toreview the.....(Judgment or order)..... entered inthe above case
on .....(date)....., and filed in the records of said court in book at page :

NOW THEREFORE, if the Principal shall satisfy any money judgment contained in
thejudgment infull, including, if allowed by law, costs, interest, and attorneys’ fees,
and damages for delay in the event said appeal is dismissed or said judgment is
affirmed, then this obligation shall be null and void; otherwiseto remainin full force
and effect.

Principal
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/s

Surety
Committee Notes

1980 Amendment. Forms 9.900(a) and (b) under the 1977 rules are modified, and
additional forms are provided.

1992 Amendment. Forms 9.900(a), (c), and (e) were revised to remind the
practitioner that conformed copies of the order or orders designated in the notice of
appeal should be attached to the notice of appeal as provided in rules 9.110(d),
9.130(c), and 9.160(c).
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