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ARGUMENT AND CITATIONSOF AUTHORITY"

l. THE TRIAL COURT ERRED IN DENYING THE
DEFENDANT’S CAUSE CHALLENGES TO DEATH-
PRONE JURORS.

The state cites U.S. Supreme Court cases emphasizing the deference owed a
trial judge’ sdetermination of aprospectivejuror’ squalifications. Appellee’ sAnswer
Brief (“AB”) at 2-4. However, this and other Florida courts have articulated
standards, which this court should follow, more protective of adefendant’ simpartial
jury rights. E.g., Overton v. State, 801 So.2d 877, 890 (Fla. 2001) (“juror must be
excused for cause if any reasonable doubt exists as to whether the juror possesses
an impartial state of mind”); Hill v. State, 477 So.2d 553, 555-6 (Fla. 1985) (jurors
not only should be impartial “ but beyond even a suspicion of partiality” ); Singer v.
State, 109 So0.2d 7, 24 (Fla. 1959) (“[1]f thereisabasisfor any reasonable doubt as

to any juror[] . . . render[ing] an impartial verdict . . . he should be excused . . .”).?

1. ProspectiveJuror Groom: “Murder ismurder.” (v99-4153). Groom

! Mr. Conderelieson hisinitial brief to address those arguments contained in
the state’ s answer brief not addressed here.

2 The state nowhere contests Mr. Conde’ smath that reversal isnecessary if the
trial court erred in denying three of his cause challenges. Initial Brief (“IB”) at 28.
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openly admitted strong, pro-death bias. Heflip-flopped at |east twicein relating his

ability toovercomeit. Inhisfirst reversal, momentsafter denying that aguilty verdict
would “automatically” resultinhimvoting for death, AB at 5, Groomtestified that “in
somecircumstances,” murder included, thedeath penalty “ should bemandatory.”

(v99-4153).> When asked which types of murder would warrant automatic death,

Groom flippantly retorted, “Murder ismurder.” (Id.). When askedif Condewould
deservedeath upon adetermination that hewasguilty of premeditated murder, Groom
responded unequivocally, “Yes. . .” (ld. at 4154). Groom later allowed only a
“possibility,” “relatively small,” that anything about Conde’ slifewould cause himto
recommend life. (Id. at 4155).

In his second reversal, asif he had not moments earlier strongly indicated the
contrary, Groom averred that he could follow thejudge’ sinstructionsabout weighing
aggravating and mitigating circumstances. (AB at 6). However, when asked if proof
of the other five homicides would affect his ability to do the weighing, Groom

equivocated: “| am not sure. | don’t think so. | think | would focuson one.” (v99-

3 Groom had already twice been explained he would be required to weigh
evidence as part of the penalty phase deliberations. (v96-3506-8; v97-3877-9; v99-
4150).
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4159). Asked whether the other murders would cause him to place “an almost
impossibleburden” onthedefenseto prove mitigation, heagain equivocated, “1 don’t
think s0.” (Id.). Thus, there was more than reasonable doubt about Groom’s
impartiality.*

Independently, Conde argued that Groom should have been excused for
misrepresenting his criminal history. IB at 29. The state’ s response that Groom'’s
testimony demonstrated his truthfulness, AB at 7, is belied by the record. Having
initially denied any arrests on the juror questionnaire, (v105-4950), Groom did not
admit his criminal history until confronted under oath. This Metro-Dade training
director’ sexplanationthat he“misread thequestion” eiciting hiscrimina recordwas
unbelievable. He also falsely characterized his second degree felony arrest for
discharging adeadly missile (firearm) into adwelling, (SR1-23-24, 28-31), asamere
pre-divorce spat. (v105-4950). These lies and omissions raised further doubts
regarding Groom’s impartiality.

2. Prospective Juror Huey: “Murderersgive up their right tolive.”

4 Significantly, Groom was surrounded in hisfamily and neighborhood by law
enforcement officers. (v105-4950).
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“I believean eyefor an eye.” (v97-3682). Huey not only believed that “ anyone that
would befound guilty of takingsomeoneelse’slife. .. givesuptherrighttolive’ and
“an eye for an eye,” (v97-3682), but also that the other five homicides were
“aggravating circumstances’ that he could not disregard. (Id. at 3685). Although he
subsequently stated he could weigh evidence “that for whatever reason qualified as
a mitigating circumstance,” AB at 9, he repeated afterwards that the other five
homicides would be very hard to disregard. (v97-3687).

Huey’ safter-the-fact averment that hewould not allow hisbiasto influencehis
recommendation wasutterly insufficient to dispel the undeniable suspicionregarding
hispartiality. Huey believed that aconvicted murderer givesup hisright toliveeven
after being advised, several times, that the penalty-phase jury would have to weigh
variouscircumstancesafter the determination of guilt. (v96-3506-08; v97-3679-80).
That he later stated he would be able to weigh the evidence did not vitiate his earlier

concession of pervasive biasin favor of death. See Overton, 801 So.2d at 892-3.

3. Prospective Juror Owens. Automatic death for first degree

XV



TABLE OF CITATIONS (continued)

CASE PAGE(S)
murderers. (v98-3964).> The state acknowledges that Owens stated he “would

automatically votefor the death penalty” for first degreemurder. AB at 11. It asserts,
however, that shewas“rehabilitated” when, inresponsetothetrial court’ sefforts, she
stated she “would definitely have to hear everything before [she] agreed to the death
penalty.” Id. Following Owens unequivocal statement that shewould automatically
recommend death, this subsequent statement conveyed nothing more than that she
would hear all of theevidencebefore acting upon her biasand* agree|ing] tothe death
penalty.” (v98-3968). Giventhe strength and clarity of Owens’ death-prone bias, it
cannot reasonably be said that hissubsequent statement negated the substantial doubt
regarding hisimpartiality.

4, ProspectiveJuror Rolle: Death for “serial,” “cold blooded” killers,

(v98-3926). Thestate urgesthat Rolle’ stestimony did not “in any manner show[] an

> The state arguesthat thetrial court’ sasserted error infailing to strike Owens
was waived because Conde gave “no specific reason why thetrial court erred . . ..”
AB at 10. Tothecontrary, Mr. Conde explained in his brief that Owens should have
been struck because “[s|he agreed . . . that if there were no reasonable doubt that a
person committed afirst degree murder, she would automatically vote for the death
penalty.” IB at 31. Conde sfurther discussion of the law requiring excusal of jurors
if any reasonable doubt exists whether they possess an impartial state of mind, IB at
27-28, 33-34, clearly presented his argument in support of hisfirst point on appeal.
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irrevokable commitment to vote for the death penalty upon a finding of guilt” and,
instead, evinced “ awillingnessand asense of responsibility tolistento all theevidence
before making a sentencing determination.” AB at 13. Roll€’ stestimony beliesthe
state’ s argument.

True, asthe stateemphasi zes, in responseto initial questioning, Rollestated she
would wait to hear the penadty-phase evidence before determining her
recommendation. AB at 13. However, when confronted with her prior statement that
“serial Killers deserve the death penalty,” (v98-3928), Rolle expressed “a
possibility” that she would recommend death “[s]imply as a result of [Conde]
being convicted.” (1d.). Moreover, clarifying her sentiments, Rolle stated that, if the
evidence indicated that Conde “just grabbed these women and just strangled these
women without these women having a chance, just for no reason, yes, | would say
death.” (T.3929). Further explaining, Rolleindicated that only if Condehad areason
for killing thevictims, “self defense or hislifewason theline or something likethat,”
would he say maybelife. (v98-3929-30). After explaining that such matterswould be
determined during the guilt phase, defense counsel further queried whether inlight of
that, if the jury found Conde guilty, “the ball game [would be] over” regardless of
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“what personal reason” or what “kind of childhood” Conde had had. (T. 3930). In

response, Rollereiterated what obviously washer firmly held belief that, if Conde had
murdered without a reason, she would recommend death. (v98-3930-1).

Despitethese clear expressions of death penalty bias, neither thetrial court nor
the prosecutor rehabilitated Rolle. See Bryant v. State, 601 So.2d 529, 532 (Fla.
1992). Thus, excusal for cause was required.

5. Juror Fuentes. “[K]ill[ing] one person with premeditation . . . is
worth the death penalty.” (v104-4903). Fuentes openly stated he would be
predisposed toward thedeath penalty if it were shown that Conde strangled Dunnwith
premeditation. (T. 4901). He also expressed his bias regarding every facet of a
penalty-phase jury’ stask about which hewas queried. (T. 4901, 4903 (would place
burden on defense to persuade him not to recommend death; Conde’ s background
would carry no weight as mitigating evidence; automatic death for premeditated
murder)). Fuentesexpressed thisstrong biasafter having been explained his penalty
phase responsibilities several times. (v103-4805-6; v104-4896-7).

ThestateclaimsFuenteswasadequately rehabilitated. AB at 15. However, even
inresponsetothetrial court’ sskillful effortsto rehabilitate, Fuentes only equivocated
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about his ability to perform the penalty phasetask: “1 think | could;” “To the best of

my ability;” “[1] believe [I] can.” (T.4903). He aso firmly warned that “human
nature” would prevent himfrom compl etely blocking out thefive uncharged murders.
(T. 4903). Given the strength of Fuentes pro-death bias, nothing was €elicited to
eliminate the overwhelming doubt about his impartiality.

6. Prospective Juror Loida Hernandez®: Automatic death for first
degree murderers. (v99-4168). Hernandez's replies to the trial court’s initial
guestionswhether she could serveasanimpartial penalty-phasejuror wereequivocal.
Asked whether she could weigh aggravating and mitigating circumstances prior to
making a sentencing recommendation, she said, “I would think so.” (v99-4161).
Asked whether, instead of automatically voting for death upon the defendant’ smurder
conviction, she could wait until she heard theevidence, shesaid“I think so.. . . | think
so. | think that isthe way it should be.” (T. 4162).

Todefensecounsel, Hernandez unequivocally said that the death penalty should

® Counsel wasconfused by theexistenceof several Hernandez (William, Jose,
and Loida) prospective jurors and mistakenly argued that the trial court erred in
denying his cause challenge of William. IB at 29-30. He intended to argue that the
denial of hischallengeto Loidawas error as set forth in histrial court motion. (R6-
1153).
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be imposed “when the victim doesn’t have any opportunity to say anything,” (T.
4163); andthat if the defendant isconvicted of first degree murder of thevictiminthis
case, “he automatically deserves the death penalty . . .” (T. 4168).
Subsequently, shewasunwilling or unableever totell defense counsel that shehadthe
ability to recommend life in the event that mitigation was presented. All of her
responsesto thisquestion wereequivocal if not evasive. Shesaid, varioudly, “1 don’t
know. | guess| would haveto go through and find out . . . | cannot make adecision
right now, without nothing . . . | don’t know. | would haveto gothroughit and listen
to what he has to say.” (T. 4168-69). The last time defense counsel asked the
guestion, “[slo areyou saying itisapossibility” you could recommend life assuming
evidencein mitigation, juror Hernandez said “1 didn’t say that [isapossibility].” (T.
41609).

Neither the prosecution nor thetrial judge attempted to rehabilitate Hernandez.
Thus, because after unequivocally stating her belief that upon conviction Mr. Conde

automatically deserved death, Hernandez could only equivocate about her ability to
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serve impartially, she should have been excused.’

To support thetrial court’ sdenial of Conde’s motionsto strike venirepersons,
the state has cited Kearse, Johnson, Castro, and Reaves,® AB at 6-7, 10, 12, 14, 15.
These cases are readily distinguishable.

In Kear se, onechallenged juror expressed only his* belief inthe death penalty”
and“frustrationswith thecriminal justicesystem.” Id., 770 So.2d at 1129. Theother
juror was challenged simply because her husband was aretired police officer and she
originally wanted assurances that life meant life and conjugal visits would be
prohibited. 1d. Subsequently, both jurors“unequivocally stated” they could befair

and impartial and follow the law. 1d. By contrast, Groom, Huey, Owens, Rolle,

" See, e.g., Hill v. State, 477 So.2d 553, 555 (Fla. 1985) (“I think | can” not
sufficient); Milesv. State, No. 3D01-1671, 2002 WL 31114114 (Fla. 3" DCA Sept.
25, 2002) (“1 don’t think so” in response to question whether juror’s background
would makeit difficult to beimpartial required excusal); Brown v. State, 728 So.2d
758, 759 (Fla. 39 DCA 1999) (“I think so” was equivocal and insufficient); Gill v.
State, 683 S0.2d 158, 160 (Fla. 3 DCA 1996) (“| certainly will try” wasequivocal and
Inadequate).

8 Kearsev. State, 770 So.2d 1119 (Fla. 2000); Johnson v. State, 660 So.2d
637 (Fla. 1995); Castro v. State, 644 So.2d 987 (Fla. 1994); Reavesv. State, 639
So.2d 1 (Fla. 1994).
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Fuentes, and Hernandez, al of whose biaseswerefar moredebilitating thantheKearse
jurors, each made one or more unequivocal statements indicating they would
necessarily recommend death. Additionally, most of them further declared that either
no, or only a small, possibility existed that Conde' s mitigating evidence would
influence their penalty-phase recommendation.

Johnsonisasodifferent. There, thedefensechallenged juror said she*thought
and hoped” she would follow the instructions. 1d., 660 So.2d at 644. Thiscourt’s
statement that it refused to “get bogged down in semantic arguments about hidden
meanings behind the juror’ swords’ indicates that the defendant was requesting this
court to divine the juror’ s bias from some oblique statement. By contrast, the jurors
Conde challenged clearly expressed their belief that the death penalty should
automatically follow conviction for murder.

Castro and Reaves are also inapposite. In both, unlike the instant case, the
challenged prospectivejurors bias - reflecting statements preceded any explanation
about their penalty phase responsibilities. Castro, 644 So.2d at 990; Reaves, 639
So.2d at 4n.6. Moreover, unliketheinstant case, in Reavesthereferenced challenged

juror indicated throughout that hewould follow the law and specifically recited, once

XXii



TABLE OF CITATIONS (continued)

CASE PAGE(S)
advised, his understanding that no one could automatically be sentenced to death.

Far more persuasive are Bryant v. State, 601 So.2d 529 (Fla. 1992), and Hill
v. State, 477 So.2d 553 (Fla. 1985). Both cases reversed death sentences based on
the trial court’s failure to strike certain jurors for cause. In Bryant the challenged
jurors twice stated they would automatically recommend the death sentence if they
found the defendant guilty of premeditated murder. Id. at 531-2. In between, after
being advised that they would have to take into account aggravating and mitigating
circumstances before imposing death, the jurors stated that they could “follow these
instructions.” Noting that neither the state nor thetrial court asked further questions
to ensure that these prospective jurors could be impartial, id. at 533, this court
reversed.

In Hill, onejuror indicated he had formed an opinion asto guilt or innocence
but stated he believed he could set theopinion aside. 1d., 477 So.2d at 555. Although
the juror indicated he believed premeditated or felony murder deserved the death
penalty, he denied belief that the death penalty should follow fromall premeditated
murdersand stated that he had not associated hisopinion that premeditated and felony
murderers deserved the death penalty withthe defendant. 1d. Nonetheless, thiscourt
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found it necessary to reverse. See also Singer v. State, 109 So.2d 7, 19-25 (Fla.

1959) (reciting standards).

AsinBryant andHill, the prospectivejurors Mr. Conde chall enged possessed
preconceived opinions and presumptions concerning the appropriate punishment for
adefendant proven guilty of premeditated murder. These jurorswere not impartial.
Mr. Conde would have been required to overcome a preconceived opinion to earn a
liferecommendation. AsinBryantandHill, reasonable, indeed overwhel ming, doubt
existed as to whether these jurors could have rendered impartial, penalty-phase
recommendations. Accordingly, thetrial court erred infailingto excuse each of them

for cause.®

® AlthoughinBryantand Hill thiscourt reversed only the defendants’ penalty-
phase verdicts, the nature of the impartial juror violation Mr. Conde has shown
requires reversal of his conviction, aswell. Unlikein Hill, Mr. Conde' s complaint
does not merely concern one death-prone juror who deliberated in his case. Instead,
hiscomplaintisthat, asaresult of thetrial court’ serroneousdenial of numerouscause
challengesand hissubsequent exhaustion of al peremptory challenges, hewasforced
to have numerous jurors deliberate both his punishment and his guilt who he would
have peremptorily struck had he not been forced to waste his peremptories onjurors
the trial court should have struck for cause. (R6-1152-4). Accordingly, this error
permeated guilt phase deliberations too and reversal of hisconvictionis necessary.
See, e.g., O’ Connell v. State, 480 So.2d 1284, 1287 (Fla. 1986); Rodasv. State, 821
(continued...)
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IV. THE TRIAL COURT REVERSIBLY ERRED BY

ADMITTING VOLUMINOUS EVIDENCE OF FIVE
UNCHARGED HOMICIDES IMPERMISSIBLY
RENDERING THIS EVIDENCE A FEATURE OF THE
CASE AND DENYING THE DEFENDANT A FAIR
TRIAL.

Asthe state acknowledges, the “major focus’ of Conde' sargument isthat the
mountain of evidence regarding five uncharged homicides, the unfair prejudice of
which overwhe mingly outweighed itsrelevance, impermissibly becameafeature of the
trid. (AB at 44-5). The state devotes only six of its fifteen page Williams Rule
argument to thisissue.’

Although conceding that Williams Rule evidence must be excluded where “it
isunduly emphasized, resultingin prosecutorial ‘ overkill,”” AB at 45, the stateargues

that theinstant casefell within “the acceptabl e quantum of collateral crime evidence,

and was not ‘overkill.”” AB at 46. It urgesthat its collateral crimes*“testimony was

%(...continued)
So.2d 1150, 1153-4 (Fla. 4" DCA 2002).

19 The state devotes the majority of its Williams Rule discussion to its
argument that the evidence of thefive uncharged homicideswasrelevant, see section
90.401, Fla. Stats., or “inextricably intertwined” with the charged homicide. AB at 36-
44. Mr. Condedid not argueto the contrary in hisinitial brief. Any relevance of this
evidence does not undermine, in the least, Mr. Conde’ s argument for exclusion.
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curtailed . . ..” Id. Although the state failed anywhereto directly address the factors

this court has stated must be considered in determining whether collateral crimes
evidence has become an impermissible “feature” of acase, IB at 41-47, its various
comments throughout this portion of its brief underscore, rather than negate, the
“feature” aspect of this evidence.

Clearly, the state devoted a disproportionately large number of witnesses and
exhibits to the collateral crimes. IB at 37-9 & nn.11-16. It appearsto concede that,
based on consideration of only “the order in which the witnesses were presented, the
number of witnesses who testified, [and] the number of transcript pages their
testimony filled,” the collateral crimes evidence attainted “feature” status. AB at 45.
Thus, the state urges this court to look, instead, to “the substance of the collateral
crime evidence presented.” Id. However, nowhere does it describe or assess the
substance of the challenged evidence.

Besides its sheer volume, qualitatively, the collateral crimes evidence “so
overwhelmed the evidence of the charged crime” that it transcended the bounds of
relevance. There was nothing “curtailed” about the state's presentation of this

evidence. It introduced evidence of virtually every aspect of the collateral crimesin
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away materialy indistinguishable from the charged offense. Compare IB at 37-8

nn.11-15with IB at 39 n.16. It presented every last bit of minutiafrom descriptions
of the victims' clothing and testimony about the trace evidence (i.e., fiber, DNA,
serology, andtire-print) found at the various crime scenes, to autopsy and crime scene
photographs, and Conde’ s description of his precise sexual activities (pre-and post-
mortem) with each victim. It spared no detail. The state’s repeated, direct and
indirect references to the five collatera murders during opening statements and
summation, IB at 54-56, unduly emphasized the collateral evidence and constituted
prosecutorial overkill.

The prosecution’ s overzeal ous presentation of collateral crimes evidence was
particularly egregiousin light of thevigor with whichit opposed consolidating the six
homicidesfor trial. Obviously favoring sequential trialsto obtain multiple“bites’ at
the death penalty “apple,” the state “vociferously” resisted Mr. Conde's efforts to
reconsolidateafter thecourtinitially severed based on migoinder, but denied Conde’' s
motion to excludethecollateral homicidesfrom each of themurder trials. (R5-874-81,
v86-3220-7; v87-3272-87). The trial court reconsolidated reasoning that, if the

evidenceof all the homicideswas going to be admitted at each of the sequential trials,
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and Mr. Conde had waived any migoinder, no basisfor the original severanceexisted.
(R5-887-9; v87-3272-87). The state appealed and ultimately persuaded the Third
District Court of Appeal to reinstate the original severance. State v. Conde, 743
So.2d 78 (Fla. 3 DCA 1999).** Havingwonitshardfought battlefor sequential trials
to secure multiple opportunities to win a death sentence against Conde, the state
should not have been free to introduce evidence, and try its case, in a manner
indi stingui shablefrom how it would have proceeded had Mr. Condebeenjointly tried
for all six homicides.

1. “Need” for theCollateral CrimesEvidence: Although acknowledging
the appropriateness of thisconsideration, AB at 45-46, in perhapsaFreudian dlip, the
state urges that “it was necessary for the State to present each of the collatera
witnesses . . . [i]n order to establish that Conde was the perpetrator of the five

collateral crimesinthiscase....” AB at 46. The state’'s argument suggests that

1 TheThird District held that amisjoinder could not bewaived by adefendant,
I.e., “if the offenses cannot be joined, they cannot be consolidated . . ..” Conde, 743
So.2d at 79. Contrary to this reasoning, a defendant can waive an objection to
migoinder resulting in a permissible, consolidated trial of misjoined offenses. See
Brooksv. State, 762 So.2d 879, 889 (Fla. 2001); Fla. R. Crim. P. 3.153.

XXVl



TABLE OF CITATIONS (continued)

CASE PAGE(S)
establishing Conde was the perpetrator of the five uncharged murders had some

independent relevance, as if it were a material element of the charged offense.
Furthermore, the state seemsto equate “necessity” with “relevance’ urging that the
introduction of the evidence of the five other homicides was justified because the
homicides “were relevant to establishing the patter n of Conde’' s murderswhich, in
turn, was vitally relevant to the state’s theory of premeditation . ...” AB at 49.
Clearly, merely because particular evidence is “relevant” does not mean its
introduction is * necessary.”

Assuming, arguendo, it was“relevant” to identify Conde asthe perpetrator of
theuncharged homicides, it was certainly not “necessary” to introduce the testimony
of seven to nine witnesses for each uncharged murder, and enough crime scene and
autopsy photographs to comprise more than half of the exhibits introduced at trial.
Indeed, initsargument that any error inintroducing extensive, detailed evidenceof five
uncharged homicides was “harmless,” the state argues that this evidence “did not
[even] contributetotheverdict.” AB at 51. Thestateeasily could haveaccomplished

any legitimate objective by introducing Mr. Conde's uncontradicted confession
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regarding the uncharged murders® and/or the DNA and fiber evidence which

conclusively identified Conde as the perpetrator of the collateral homicides. See

Steverson v. State, 695 So.2d 687, 690 (Fla. 1997) (reversing first-degree murder
conviction where, though collateral offense evidence “ may have [had] some limited
relevancy and perhaps have been admissible [for limited purpose], . . . therewasno
justification for the admission of extensive details of this event offered by four
different witnesses. . ..”); Henry v. State, 574 So.2d 73, 75 (Fla. 1991) (reversing
first-degree murder conviction where, though “[s|ome reference to the [collateral]
killing may have been necessary to place the events in context, . . . it was totally
unnecessary to admit the abundant testimony concer ning the details. . ..”).

2.  Tendency of Collateral CrimesEvidenceto Suggest | mproper Basis

12 The state asserts, without citation or explanation, that Conde's entire 175
page confession, 125 pages of which concerned the uncharged murders, (SR3-370-
496), was admissible without regard to the Williams Rule. AB at 50 n.5, 64. Mr.
Conde maintains that, because he was not being tried for these other five homicides
(the evidence of which ostensibly was introduced to prove “motive, intent, plan,
knowledge, and the absence of mistake or accident,” AB at 37), his confession to
these collateral offenses was admissible only if it was Williams Rule evidence.
Conde’ sconfession easily could have been redacted to eliminate any referenceto the
uncharged offenses.
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for Deciding Case: The state urgesthat its evidence was immune from challenge
because it did not consist of prior victims' testimony. AB at 48, 49. Although
somewhat different, the prosecution’s collateral evidence below, including graphic
details from Mr. Conde's confession, testimony of various medical examiners and
homicide detectivesregarding al of the injuries sustained by the collateral homicide
victims, evidence recovered from the crime scenes, and numerous grotesque and
disturbing autopsy and crime scene photographs, (e.g., St. Exs. 6, 10, 11, 14, 16, 19,
27,31, 34, 35,41, 42, 44, 45, 52, 53, 60, 62, 63, 66, 70; SR1-167, 175, 177, 183,
187, 189, 199; SR2-205, 211, 213, 217, 219, 223, 225, 239, 241, 255, 259, 261,
267, 275), likely had the same “emotional impact” as victim testimony.

3. Chain of Inferences Necessary to Establish the Material Fact: The
stateintroduced itscollateral crimesevidenceto proveamaterial fact many inferential
stepsaway. Clearly, thelonger the chain of inferencesthe state must link to establish
the material fact, the morelikely it isthat theWilliams Rule evidenceimpermissibly
became a feature.

From the mountain of collateral crimesevidenceitintroduced, the state sought

the jury to infer that (1) Conde was the perpetrator of the collateral homicides; (2)
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thesehomicidesconstituted arelated “ pattern” of homicidal violence; (3) based onthis

“pattern,” Conde acted with premeditationin committing the uncharged homicides; (4)
thekilling of RhondaDunnwaspart of thesame* pattern” asthe other homicides; and
(5) because the murder of Dunn was part of this pattern of premeditated murders,
Conde’ smurder of Dunn was premeditated. Given thislong chain of inferencesthe
state needed to establish to prove premeditation, this factor strongly supports a
conclusion that the voluminous collateral crimes evidence became animpermissible
feature.

4, Limiting Instructions. Although the state stresses that the trial court
gavelimiting instructionsfollowing the introduction of the WilliamsRuletestimony,
AB at 46, 49, nowhere did it address their effectiveness. It did not address the trial
court’ sfailureto particul arizetheinstruction for the specific evidenceit offered, or the
specific matterswhich the evidence was offered to prove. IB at 46. It did not address
the fact that it never committed to a particular purpose for which the evidence was
being offered.

Theonly casethestate citesto suggest that alimiting instruction may vitiateany

prejudiceresulting from theadmission of WilliamsRuletestimony, Oatsv. State, 446
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So0.2d 90, 94 (Fla. 1984), AB at 49, is one in which the instruction “sufficiently

distinguished the permissible/impermissible usesof similar evidence” and wasgiven
tothejury “two differenttimes. . ..” By contrast, in theinstant case, thetrial court’s
repeated reiteration, 50-100 times, of an incomprehensible instruction limiting
consideration of the collateral crimes evidence to a lengthy list of (predominantly
irrelevant) purposes, cannot be deemed to have erased the inherently, unfairly
prejudicial impact of the state’ s overwhelming collateral crimes evidence.

The state offers Townsend v. State, 420 So.2d 615 (Fla. 4" DCA 1982), and
Wuornosyv. State, 644 So.2d 1000 (Fla. 1994), as cases “directly on point with this
case.” AB at 49. Neither case supports the decision below. The state hasfailed to
addressthe primary circumstance in Townsend which the court stated supported the
trial court’ srulingthat the collateral crimesevidence had not becomeanimpermissible
feature: the jury acquitted the defendant of one of the charged murders to which he
confessed. 1B at 46 n.19 (citing Townsend, 420 So.2d at 617).

In Wuornos, unlike the instant case, the most significant evidence against the
defendant was her multiple, contradictory pre-and post-arrest confessions. Therewas

little crime scene evidence connecting her with the charged murder. Her various
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statements and confessions contai ned built in defensesincluding intoxication and self-
defense. Id. at 1004 (*Wuornos described herself as ‘drunk royal.””), 1006
(“Wuornos owntestimony at tria . . . [that thevictim] vicioudly abused her and then
engaged in actions suggesting he intended to kill her . . . portrayed her as the actual
victim here”). Accordingly, evidence that Wuornos was involved with six other
homicideswasessential to rebut the defendant’ stestimony that shewasavictimwho
was attacked first. 1d. 1007.

Thestateattemptsto distinguish thiscourt’ sdecisionin Steverson v. State, 695
S0.2d 687 (Fla. 1997), asserting that the collateral crime evidence was* admitted for
norea purpose....” AB at 50. The state there had urged that the collateral crime
evidence was admissible because it was “inextricably intertwined” with the charged
crimeevidence. Id. at 690. Thisisone of two theories upon which the state claims
the collateral crimes evidence was admissible in the instant case. AB at 42-44.
Regarding Henry, the other case upon which Mr. Conde placed primary reliance, IB
at 39-42, the state failed to even cite this case. Thus, the applicable caselaw most
strongly supports a conclusion that the collateral crimes evidence became an

impermissible feature at trial.
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5. HarmlessError: Inclaming harmlesserror, thestate, in essence, argues
that this court should affirm because the evidence overwhelmingly established that
Conde murdered Dunn. AB at 50-51. The evidence the state cites, Conde’s
confession and the DNA and fiber evidence, does not address the issue of
premeditation. Moreover, “[even] overwhel ming evidence of guilt doesnot negatethe
fact that an error that constituted asubstantial part of the prosecution’ scase may have
played a substantial part in the jury’ s deliberation and thus contributed to the actual

verdict reached . . .” Goodwin v. State, 751 So.2d 537, 542 (Fla. 1999).

Henryrefutesthe state’ sharmlesserror argument. There, thoughtheevidence
established that the defendant stabbed his wife 13 timesin the throat with a kitchen
knife, hid her body under arug in her house, and gave adetailed confession to police,
the court held that collateral evidence of asingle, additional killing that had becomea
feature of the trial constituted prejudicial, reversible error. 1d., 574 So.2d at 74-75.
Afortiori, thestate’ scollateral evidenceintheinstant caseof five additional homicides
constituted pregjudicial, reversible error.

V. THE TRIAL COURT REVERSIBLY ERRED IN

ADMITTING THEGLORIA MAESTREAND TAMIAMI
STRANGLER WARNING EVIDENCE.
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A. TheGloriaMaestre evidence.

To support athe trial court’ sruling, the state has quoted familiar definitional
languagefor inextricably intertwined evidence: evidencethat is“inseparably linkedin
timeand circumstance”’ or “necessary to fully describe the way inwhich the criminal
deed happened.” AB at 53. Inseparable means “incapable of being separated or
digointed.” Webster’ sThird New International Dictionary Unabridged 1168 (1986).
“Necessary” means*“essential.” Seeid. at 1510. The state hasfailed to show how the
false imprisonment of Maestre six months after Dunn’s murder was “incapable” of
being separated intimeand circumstancefrom themurder of Dunn or was* essential”
to describe the way in which the Dunn murder happened.

The state asserts that the Maestre evidence was “necessary to describe
adequately theinvestigation leading up to Conde’ sarrest and subsequent statements.”
AB at 54. However, the state was not, in any way, obliged to describe or prove the
investigation of Conde; it only was required to prove that he committed the

premeditated murder of Dunn. Thepoliceinvestigationwasvirtualy irrelevant. Keen
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v. State, 775 So.2d 263, 274 (Fla. 2000).*

Thestateassertsthat it presented only a“limited account” of the crimesagainst
Maestre. AB at 53. To the contrary, the state introduced evidence of wholly
gratuitousdetailsincluding that M aestre, half nude, waswrapped from head totoewith
duct tape, Fire Rescue personnel had to break down Conde’ s door to free her, and
she was frightened when she was found. B at 48. These details had no bearing on
the charged offense. This incident, which the state unnecessarily referenced in
summation, (v128-7806), proved neither Conde’ smotive nor intent to murder Dunn
six months earlier. AB at 55. Despite Conde’s confession and the other evidence
connecting him to Dunn, it cannot be said beyond reasonable doubt that this highly
inflammatory evidence did not play a substantial part in the jury’ s deliberations and

contribute to its verdict.

3 The state arguesthat this court’ s cases culminating in Keen areinapplicable
becausetheevidence erroneoudly introduced to explain the sequenceof eventsleading
up to theinvestigation and arrest was hear say whilein theinstant caseit wasnot. AB
at 55. The significance of Keen is its recognition that “an alleged sequence of
events leading to an investigation and an arrest is not a material issue in this
typeof case.” Id. at 274.
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B. TheTamiami strangler warning.

Contrary to the state' s contrived argument, AB at 56-7, Dunn’s state of mind
was not relevant to prove Conde’ s premeditation, to rebut adefense raised by Conde,
or to any other issue in this case. See Brooks v. State, 787 So.2d 765,770-1 (Fla.
2001); Stoll v. State, 762 So.2d 870, 874-5 (Fla. 2000). Introduction of this highly
inflammatory evidence constituted reversible error.

VI. THE CUMULATIVE EFFECT OF IMPROPER

PROSECUTORIAL COMMENTS DURING GUILT
PHASE OPENING STATEMENT AND CLOSING
ARGUMENT DENIED MR. CONDE A FAIR TRIAL.

Claiming a procedural bar, AB at 58-9, the state has completely ignored this
court’s declaration in Ruiz v. State, 743 So.2d 1, 7 (Fla. 1999), that, where defense
counsel objectsto someimproper argumentsbut not others, if the properly preserved
errorscombined with the additional acts of misconduct compromised theintegrity of
thejudicial process, reversal isnecessary. Accord Lewisv. State, 780 So.2d 125, 129
(Fla. 39 DCA 2001). Moreover, the tria court’s repeated denials of Conde's

innumerable written and oral complaints about the state introducing evidence of, or

basing any part of itsprosecution on, thefive coll ateral homicides, established that the
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trial court was well aware of Conde's objection and that any further assertion of it
would have been futile. See Thomasv. State, 419 So.2d 634, 635 (Fla. 1982).

Regarding Mr. Conde's charge that the prosecutor, in both opening and
summation, repeatedly attacked his character and urged conviction based on the
uncharged offenses, IB at 54-7, the state asserts that the challenged remarks were
merely “a description of what happened and an outline or preview of what the
evidencewould show,” AB at 60, did not “directly refer[] to or mention[] Conde,” AB
at 61, andwere“ not directly linked to Condeand w[ere] simply areferencetotheman
who had killed these victims.” 1d. at 62. The state's response is unrealistic and
unsupported.

By the prosecutor’ s repeated references to Conde as“the Tamiami strangler,”
“their attacker,” and “their killer,” and his numerous, similar characterizations of
Condeand his offense asencompassing all six murders, the state portrayed Conde as
aserial murderer, not ssimply the premeditated murderer of Dunn. The prosecutor’s
remarksthat Conde “did that six separate timesto six different people,” killed Dunn
“just likethe others,” and that Conde’ s “thing” was going “out hunting for victims,”

painted a vivid picture of a seria killer, one fundamentally different from the sole
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alegation before the jury that Conde had murdered Dunn with premeditation. The

prosecutor’ s use of this rhetoric throughout his arguments improperly assassinated
Condge' s character and overtly, and covertly, urged the jury to convict based on the
uncharged murders.

Regarding the prosecutor’s attacks on defense counsel, 1B at 57, the state
respondsthat thiswas*“fair reply” to defense counsel’ scomments on the mistakes of
law enforcement personnel and attack on the credibility of the physical evidence. AB
at 65. To the contrary, while it was entirely appropriate for defense counsel to
highlight law enforcement mistakes and to urge that these errors created reasonable
doubt, it was unethical and impermissible for the prosecutor to disparage defense
counsel and suggest that he was attempting to mislead the jury. See Adamsyv. State,
192 So.2d 762, 764 (Fla. 1966); Briggsv. State, 455 S0.2d 519 (Fla. 13 DCA 1984).
This was not fair reply. Accordingly, the prosecution’s pervasive, egregious
mi sconduct throughout guilt phase opening and summation compromised theintegrity
of the judicial process, severely prejudiced Conde, and requires a new trial.

VIII. THE EVIDENCE WAS LEGALLY INSUFFICIENT TO
ESTABLISH CCP.

Xl



TABLE OF CITATIONS (continued)

CASE PAGE(S)
Notwo caseareexactly alike. Nonetheless, Mr. Condecited at | east eight cases

in support of his argument in which this court reversed the lower court’ s finding of
CCP.** The state has chosen not to comment on any of these cases. Mr. Conde
mai ntains that this constellation of cases mandates a determination that the evidence
was insufficient to establish CCP.

Acknowledgingthat thetrial court’ sopinionregarding CCPwascontrary tothe
unrebutted testimony of three mental health experts, the state urgesthat thetrial court
was free to reject the expert testimony if it was “difficult to square with the other
evidence in the case.” AB at 85. Without explanation, the state asserts that the
experts testimony of Conde's inability to cooly and camly reflect could not be
squared with the fact that he committed these six murders. Id. The state's circular
reasoning is unpersuasive. The murders themselves provided only circumstantial

evidence of premeditation which, at best, was “susceptible to . . . divergent

14 Almeidav. State, 748 So.2d 922, 932-3 (Fla. 1999); Buckner v. State, 714
S0.2d 384, 389 (Fla. 1998); Crumpv. State, 622 So.2d 963, 972 (Fla. 1993); Geralds
v. State, 601 So.2d 1157, 1163-4 (Fla. 1992); Hoskinsv. State, 702 So.2d 202, 210
(Fla. 1997); Mahn v. State, 714 So.2d 391, 398-9 (Fla. 1998); Nibert v. State, 508
So.2d 1, 4 (Fla. 1987); Santosv. State, 591 So.2d 160, 162-3 (Fla. 1991); Spencer
v. State, 645 So.2d 377, 384 (Fla. 1994).
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interpretations . . ..” Geralds v. State, 601 So.2d 1157, 1164 (Fla. 1992).

Additionadly, the experts, themselves, uniformly and persuasively testified how
Conde’ scriminal actswerefully consistent with hisunreflective stateof mind. (v141-
8831-5, 8849-50; v142-8659-62, 8976). Additionally, even the trial court
acknowledged that the expert testimony was consistent with Rory’s uncounseled,
state-endorsed confessionindicating Dunn’ smurder was not planned but, instead, the
result of uncontrolledrage. (R9-1730; v126-7392, 7411, 7439-42, 7459, 7475-6, 7479,
7487). Finally, the casesthe state hascited fail to support itsargument. E.g., Morton
v. State, 789 So.2d 324, 330-1 (Fla. 2001) (no basis for trial court to have rejected
expert testimony); Foster v. State, 679 So.2d 747, 755 (Fla. 1996) (expert testimony
that defendant was under influence of extreme mental or emotional disturbance and
capacity to conform hisconduct to requirements of law was substantially impaired at
time of murders properly rejected where defendant twice expressed hisintent to kill
intended robbery victims if they had no property prior to confronting them and trial
court gave expert testimony weight in support of non-statutory mitigator).

The state challenges Conde’ s argument that the trial court could not reject his
uncounseled, internally consistent, and state endorsed confession. AB at 85. Thefact
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that Conde’ s confession was* self-serving” did not support thetrial court’ srejection
of it. See Brannen v. State, 94 Fla. 656, 661-2, 114 So. 429, 430-1 (Fla. 1927).
Regarding the state’s claim that rejection was proper because the confession was
contrary to facts that could be inferred from the similar crimes evidence, Mr. Conde
maintains that his confession, reflecting that his murder of Dunn was the result of
“emotional frenzy” or a“fit of rage’ that overtook himthemoment he strangled Dunn,
was entirely consistent with the similar crimes evidence. (v126-7380, 7392, 7404,
7411, 7441, 7459, 7492). Thus, indeed, his confession did reveal “anger, rage, or
other loss of emotional control.” AB at 85. Although the state claims that “ Conde
had timeto reflect upon hisactions. . . during thelengthy strugglewith Rhonda,” AB
at 85-6, the evidence demonstrated that thisstruggle may have been of short duration,
(v117-6398-6401; v124-7169-70), and was too fast moving for careful reflection.
Finally, Hertz v. State, 803 So.2d 629 (Fla. 2001), cited by the state, AB at 85, is
materially distinguishable and provides it no support. Id. at 635-6, 650 (CCP
aggravator upheld whererobbery victims murdered execution-style after being bound
and gagged for two hours); cf. Almeida, 747 So.2d at 931-3 (CCP rejected where

evidence established defendant had “calmed down” in the hours between anger

xliii



TABLE OF CITATIONS (continued)

CASE PAGE(S)

provoking conduct of victim and murder).

Ignoring the cases cited by Mr. Conde regarding * heightened premeditation,”
IB a 71, the state primarily urges that the manner of Conde killing Dunn, i.e.,
approaching her from behind, wrapping hisarmsaround her neck, subduing her after
sheinitially brokefree, and manually strangling her with suchforcethat it fractured her
hyoid bone, evinced heightened premeditation. Clearly, thereisnothingtodistinguish
these circumstances from an unaggravated, premeditated murder. Even the similar
crimesevidencefailsto exclude the reasonabl e hypothesisthat Conde was overcome

by afit of rage at the moment he strangled and killed Dunn.
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IX. THE TRIAL COURT ERRONEOUSLY REJECTED

STATUTORY AND NON-STATUTORY
MITIGATORS.

The state urgesthat this court must pay “overwhelming deference” to thetrial
court’sruling. AB at 90. This supposed standard appears nowhere in Guzman V.
State, 721 So0.2d 1155 (Fla. 1998), cited by the state, nor in any other case counsel has
found. Instead, atrial court must find amitigator “[w]henever areasonable quantum
of competent, uncontroverted evidence of mitigation has been presented,” Spencer
v. State, 645 So.2d 377, 385 (Fla. 1994); amitigator may not be rgjected unless“the
record contains competent substantial evidence to support the. . . rgjection.” Id.

The state points to Conde's 1Q, favorable employment record, and good
relationships as evidence contradi cting the unani mous opi nion of three mental health
expertsthat Conde suffered from an extreme mental or emotional disturbance at the
time Conde murdered Dunn. AB at 91. There was no testimony that these
circumstances wereinconsistent with the experts' opinions. Indeed, Golden, Berlin,
and Herviseach testified that these circumstanceswereentirely consistent with Rory’ s
profile. 1B at 77-8, 83. The state urges that family and friends “merely noted that

Conde seemed depressed or sad,” but never indicated there were “maor” or
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“extreme’ changesin Conde’ s personality,” AB at 91-2. To the contrary, the record
Isreplete with testimony regarding Rory’ s appetite/weight loss, inexplicable crying,
and loss of attention to personal hygiene, all of which corroborated the existence of
amajor depression. IB at 78 & n.30. Thus, factual support for the three experts
opinions of Conde' s extreme emotional and psychological disturbance not only was
“not lacking,” it was abundant and persuasive.

Thestateurgesthat thetrial court properly rejected Mr. Conde’ sproffered non-
statutory mitigators because “the evidence was conflicting.” AB at 93. A careful
examination of the mitigators Conde proffered and the evidence bearing on these
factors demonstrates that they were largely supported by substantial, uncontradicted
evidence that the trial court was not free to reject. |IB at 86-8.

X. THE DEFENDANT WAS DENIED A FAIR

SENTENCING HEARING AS A RESULT OF THE
TRIAL COURT'S ERRONEOUS ADMISSION OF

COLLATERAL CRIMES EVIDENCE AND THE
PROSECUTOR'S RELATED IMPROPER

> Significantly, not only did the experts find independent support for their
opinions at the time they interviewed Conde and other relevant witnesses, but
numerous witnesses testified about observations and information contemporaneous
with Dunn’s murder that reflected Conde’s severe emotional and psychological
disturbance.
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SUMMATION.

The fatal vice of the prosecutor’s penalty phase summation, to which Conde
objected two out of three times, was referring to him asa seria killer. (v143-9095,
9153). By overruling Conde’ sobjections, thetrial court placeditsimprimatur onthese
characterizations. Clearly, any objection to the prosecutor’'s third, related
malfeasance, “[alnd hekilled, and hekilled, and hekilled,” (v143-9102), would have
been futile.

The state urges that this issue is meritless because evidence of the five
uncharged homicides was not introduced at the penalty phase and the jury was
instructed not to consider them. AB at 36 n.3. However, Mr. Conde maintains that
by the prosecutor’s repeated characterizations of Conde as a serial killer during
penalty-phase summation, the state resurrected the uncharged murder evidencefrom
guilt-phaseand effectively rendered it alaboring oar inthe penalty-phase deliberations.
Accordingly, thesehighly inflammatory exhortationsdeprived Condeafair sentencing
hearing.

Xl. THE TRIAL COURT ERRED IN EXCLUDING

CRUCIAL DEFENSE EVIDENCE OF MR. CONDE
BEING SEXUALLY ABUSED AS A CHILD.
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Chaplain Bazarro’ sexcluded testimony that in 1995, shortly after Rory’s arrest,

Rory confided that he had been sexually abused as a child, was crucia to Conde's
penalty phase defense. Asthe state urged in penalty phase closing, the issue of
whether Rory had been sexually abused as a child “was almost the entire crux
of thedefense case.” (v143-9101). Given, especialy, thetria court’sfinding that
the defense failure to list Bazarro as a witness until the commencement of penalty-
phase proceeding, was inadvertent, (v140-8588), the court’s findings that the state
would be prejudiced, the statement was self-serving, and it wascumul ative, (T. 8588-
9), were utterly inadequate to justify impinging Conde' s 6™, 8", and 14" amendment
rights by its exclusion.

Any preudice the state would have suffered by Bazarro’'s testimony
contradictingitsopening statement wasnegligible. Attorneysoftener inther opening
statement predictions of what the evidence will be or show. This must be balanced
against thesubstantial prejudice Conde suffered by being stuck with the prosecution’s
false depiction that his claim of childhood sexua abuse was belated, and thus
fabricated. (v135-7977). That Conde sstatement to Bazarrowas* self-serving” isno
morevalid aconsideration than adefendant’ sclaim that prosecution evidence should

XIviii



TABLE OF CITATIONS (continued)

CASE PAGE(S)

beexcluded becauseitis“prejudicial.” If admitted, the prosecutor could have argued
that Conde’s statement to Bazarro should be disbelieved on this basis. Finally,
contrary tothetrial court’ sfinding, Bazarro’ stestimony wasnot simply “cumulative’
of Hervis' testimony. Bazarro’stestimony did not suffer from the defect which the
stateurged rendered Hervis' recounting of Conde’ schildhood sexual abuse unworthy
of belief: Conde’ s convenient recent disclosure.

Contrary to the state’ sargument, that Bazarro testified at the Spencer hearing
did not render exclusion of histestimony from the penalty-phase harmless. AB at 96.
Had the evidence of Conde's childhood sexual abuse been strengthened with
Bazarro’ stestimony, not only would it have solidified the apparently rejected expert
opinionsthat Conde suffered froman extremeemotional or psychological disturbance,
it also may have independently persuaded the jury of the non-statutory mitigator of
childhood sexual abuse. The state should not have been permitted to benefit from
exclusion while arguing that the issue of whether Rory had been sexually abused asa
child was “the crux of the defense case.” Accordingly, exclusion was an abuse of
discretion and devastatingly prejudicial to Conde.

XIIl. FLORIDA’SDEATH PENALTY STATUTEVIOLATES
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THE UNITED STATES AND FLORIDA
CONSTITUTIONS.

Since the filing of Conde’s Initial Brief, the United States Supreme Court
decided Ring v. Arizona, 122 S.Ct. 2428 (2002), applying Apprendi v. New Jersey,
530 U.S. 466 (2000), toinvalidate Arizona sjudge-based capital sentencing procedure.
While the state asserts that Ring does not apply to Florida’' s “ hybrid system,” AB at
100, the Ring opinion leaves substantial doubt regarding the state’s conclusion.
Indeed, this court’s grant of stays of execution to evaluate the impact of Ring on
Florida's capital punishment scheme suggests its applicability. See Bottoson v.
Moore, 824 So.2d 115 (Fla. 2002); King v. Moore, 824 So.2d 127 (Fla. 2002).

Mr. Condemaintainsthat, for thereasonsexplainedinhisinitial brief, 1B at 94-
96, and which compelled the decision in Ring, section 921.141 is unconstitutional.
With regard to the particul ar constitutional concernsthat drove the decisioninRing,
Florida' s death penalty procedureislargely indistinguishable from the now defunct
Arizona scheme. Like Arizona, the jury makes no findings of fact that justify
aggravating the presumptive life sentence for a premeditated murder to death. See

8775.082, 921.141 Fla. Stats. It is the trial judge that makes these findings.
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Additionaly, even the jury’s general recommendation of death, for whatever its
constitutional value, is not required to be unanimous. (Conde's jury voted nine to
three for death.) Finally, the Florida penalty-phase jury’s recommendation is only
advisory. Ultimately, the final decision maker, as in Arizona, is the judge. See
Bottoson, 824 So.2d at 120-122 (Pariente, J., concurring). Thus, Florida' s death
penalty scheme must fall with Arizona's and Conde's death sentence must be
reversed.
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