I N THE SUPREME COURT OF FLORI DA

CASE NO. SC00- 840

W LLI AM REAVES,

Appel | ant,

V.

STATE OF FLORI DA,

Appel | ee.

ON APPEAL FROM THE CI RCU T COURT
OF THE NI NETEENTH JUDI Cl AL Cl RCUI T,
I N AND FOR | NDI AN RI VER COUNTY, STATE OF FLORI DA

| NI TI AL BRI EF OF APPELLANT

NEAL A. DUPREE
Capital Coll ateral Regional Counsel
Fl orida Bar No. 311545

WLLIAMM HENN'S, |11
Assi st ant CCRC
Fl ori da Bar No. 0066850

LAW CFFI CE OF THE CAPI TAL
COLLATERAL REQ ONAL COUNSEL- SQUTH

101 N.E. 3rd AVE., SU TE 400

Ft. Lauderdal e, FL 33301

(954) 713-1284

COUNSEL FOR APPELLANT






PRELI M NARY STATEMENT

Thi s proceeding involves an appeal of the circuit court's
summary denial of Rule 3.850 relief, as well as various rulings nade
during the course of M. Reaves request for postconviction relief.
The foll ow ng synbols will be used to designate references to the

record in this appeal:

"R'" -- record on direct appeal to this Court;

"Supp. R' -- supplenental record on direct appeal;

"PCR' -- record on postconviction appeal

"Supp. PCR' -- supplenental record on postconviction appeal

REQUEST FOR ORAL ARGUNVENT

M . Reaves has been sentenced to death. The resolution of the
issues in this action will therefore determ ne whether he lives or
dies. This Court has not hesitated to allow oral argunent in other
capital cases in a simlar posture. A full opportunity to air the
i ssues through oral argument would be nore than appropriate in this
case, given the seriousness of the clains involved and the states at
issue. M. Reaves, through counsel, accordingly urges that the Court
permt oral argunent.

STATEMENT OF FONT

M. Reaves' Initial Brief is witten in Courier font, size 12.



TABLE OF CONTENTS

Page
PRELI M NARY STATEMENT i
REQUEST FOR ORAL ARGUMENT . . . . . . . . . . . . o oo
STATEMENT OF FONT . . . . . . . . . . . . . . . . . .« . . .. i
TABLE OF CONTENTS . . . . . . . . . . . . . . . . .« .« .« . . . 1
TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . . . .V
STATEMENT OF THE CASE . . . . . . . . . . . . . . . . . . .. 1
SUWARY OF ARGUMENT . . . . . . . . . . . . . . . ... 3
ARGUMENT |
MR. REAVES | S ENTI TLED TO AN EVI DENTI ARY HEARI NG ON HI S RULE 3. 850
CLAING . . . . . e e e 4
A ERRONEQUS SUMVARY DENTAL . . . . . . . . . . . . . 4
B. | NEFFECTI VENESS DURI NG PENALTY PHASE . . . . . . . 7
1. The nental health experts . . . . . . . . . . 8
2. Failure to investigate famly background . . . 19
3. Failure to object to prejudicial testinmony . . 24
C. | NEFFECTI VE ASSI STANCE OF COUNSEL DURI NG PRETRI AL AND
GQULT PHASE . . . . . . . . . . . . . . . . . . . . 28
1. | neffectiveness during jury selection . . . . 29
2. Failure to prepare for and cross exani ne
State's witnesses . . . . . . . . . . . . . . 33
3. Failure to investigate voluntary intoxication
def ense and Ake clains . . . . . . . . . . . . 35

4. Conceding guilt/failure to object . . . . . . 47



D. THE BRADY ISSUE . . . . . . . . . . . . . . . . . . 48

ARGUMENT | |
THE PROSECUTORS' M SCONDUCT ARGUMENT . . . . . . . . . . . . 50
ARGUMENT | 1]
THE PUBLI C RECORDS ARGUMENT . . . . . . . . . . . . . . . . . 55
ARGUMENT |V
MR. REAVES | S | NNOCENT OF FI RST- DEGREE MJURDER, | NNOCENT OF THE DEATH
PENALTY AND WAS DENI ED ADVERSARI AL TESTING . . . . . . . . . 56
ARGUMENT V
THE JURCR | NTERVI EW AND JUROR M SCONDUCT
ARGUVENT
58
ARGUMENT VI
THE RI GHT TO CONFRONTATION ISSUE . . . . . . . . . . . . . . 60
ARGUMENT VI |
COUNSEL' S FAI LURE TO OBJECT TO UNCONSTI TUTI ONAL JURY INSTRUCTICEE
A AGGRAVATING CIRCUMSTANCES . . . . . . . . . . . . . 63
1. | mpr oper doubling . . . . . . . . . . . . . . 63
2. Unconstitutionally vague aggravating
circunstances . . . . . . . . . . . . . . . . . . .. . b4
3. The "victimwas a | aw enforcenent officer”
aggravating circunstance was inproperly applied o
4. The Johnson v. M ssissippi argunent . . . . . 65

B. THE CALDWELL ARGUMENT . . . . . . . . . . . . . . . ©66



C. BURDEN SHHFTING . . . . . . . . . . . . . . . . . . 67

D. THE EXPERT TESTI MONY I NSTRUCTION . . . . . . . . . 67
ARGUMENT VI I
THE STATE' S DECI SI ON TO SEEK THE DEATH PENALTY IN MR REAVES' CASE
WAS BASED UPON RACI AL CONSIDERATIONS . . . . . . . . . . . . ©68
ARGUMENT | X
THE EXCESSI VE SECURI TY MEASURES ARGUMENT . . . . . . . . . . 68
ARGUMENT X
FLORI DA S CAPI TAL SENTENCI NG STATUTE |I'S UNCONSTI TUTIONAL . . 69
ARGUVMENT Xl
THE CUMULATIVE ERROR ARGUMENT . . . . . . . . . . . . . . . . 710
ARGUMVENT XI |
THE JUDICI AL BIAS ARGUMENT . . . . . . . . . . . . . . . .. 11
ARGUMVENT XI |1
THE JURY WAS NOT' A FAIR CROSS- SECTION OF THE COMMUNITY . . . 72

ARGUMENT XI V

MR, REAVES IS INSANE TOBE EXECUTED . . . . . . . . . . . . . 73

CONCLUSI ONS AND RELIEF SouaHT . 0 0 0 0 0 0 0 o o . . . . . . T4



TABLE OF AUTHORITI ES

Ake v. Cklahoma, 105 S. C. 1087 (1985)

Barber v. Page, 390 U. S. 719 (1968)

Bat son v. Kentucky, 476 U. S. 79 (1986)

Beck v. Al abama, 477 U.S. 625 (1980)

Blanco v. Singletary, 943 F.2d 1477 (11th Cr. 1991)

Bl anco v. Wainwight, 507 So. 2d 1377 (Fla. 1987)

Brady v. Maryland, 373 U S. 83 (1963)

Brewer v. Aiken, 935 F.2d 850 (7th G r. 1991)

Bridges v. State, 466 So. 2d 348 (Fla. 4th DCA 1985)

Brooks v. Kenp, 762 F.2d 1383 (11th Cr. en banc 1985)

Brown v. State, 526 So. 2d 903 (Fla. 1988)

Buenoano v. State, 708 So. 2d 941 (Fla. 1998)

Bullard v. State, 436 So. 2d 962 (Fla. 3d DCA 1983)

Bunney v. State, 603 So. 2d 1270 (Fla. 1992)

Caldwell v. Mssissippi, 472 U S. 320 (1985)

California v. Brown, 479 U. S. 538 (1987)

Chestnut v. State, 538 So.2d 820 (Fla. 1989)

Clark v. State, 379 So. 2d 97 (Fla. 1980)

Coleman v. Brown, 802 F.2d 1227 (10th G r. 1986)

Cunni ngham v. Zant, 928 F.2d 1006 (11th Cr. 1991)

Denps v. State, 416 So.2d 808, (Fla. 1982)

49,

35,

61

73

46

48

48

56

24

38

53

24

55

51

40

67

54

35

64

53

24



Dukes v. State, 356 So. 2d 873 (Fla. 4th DCA 1978)

Dugue v. State, 498 So. 2d 1334 (Fla. 2d DCA 1986)

Floyd v. State, 569 So. 2d 1225 (Fla. 1990)

Ford v. WAinwight, 477 U S. 399 (1986)

Francis v. Spraggins, 720 F2d 1190 (11th G r. 1983)

Gardner v. Florida, 430 U. S. 349 (1977)

Gardner v. State, 480 So. 2d 91 (Fla. 1985)

Gaskin v. State, 737 So.2d 509 (Fla. 1999)

Godfrey v. Georgia, 446 U. S. 420 (1980)

Gorhamyv. State, 521 So.2d 1067 (Fla. 1988)

Geen v. State, 427 So. 2d 1036 (Fla. 3d DCA 1983)

GQurganus v. State, 451 So. 2d 817 (Fla. 1984)

Harvey v. State, 656 So. 2d 1253 (Fla. 1995)

Heath v. Jones, 841 F.2d 1126 (11th G r. 1991)

Heiney v. State, 558 So.2d 398 (Fla. 1990)

Her nandez v. New York, 111 S. C. 1859 (1991)

Herrera v. Collins, 113 S. C. 853 (1993)

Hldwin v. Dugger, 654 So.2d 107 (Fla. 1995)

H1l v. State, 477 So.2d 553 (Fla.1985)

Hitchcock v. Dugger, 481 U S. 393 (1987)

Hoffman v. State, 571 So.2d 449 (Fla. 1990)

Hoffman v. State, 613 So.2d 1250, (Fla. 1987)

Hol brook v. Flynn, 106 S. C. 1340 (1986)

Vi

17,

36, 39,

52,

50

50

32

74

28

52

38

18

64

50

a7

70

73

56

32

71

69



Holland v. State, 503 So.2d 1250 (Fla. 1987)

Huff v. State, 622 So. 2d 922 (Fla. 1993)

J.EEB. v. Alabama ex rel. T.B., 114 S. C. 1419 (1994)

Johnson v. M ssissippi, 486 U S. 578 (1988)

Johnson v. Singletary, 612 So. 2d 575 (Fla. 1994)

Johnson v. State, 393 So. 2d 1069 (1980)

Jones v. State, 591 So. 2d 911 (Fla. 1991)

LeDuc v. State, 415 So. 2d 721 (Fla. 1982)

Lenon v. State, 498 So. 2d 923 (Fla. 1986)

Li ght bourne v. Dugger, 549 So.2d 1364 (Fla 1989)

Linehan v. State, 476 So. 2d 1262 (Fla. 1985)

Lockett v. Onio, 438 U.S. 586 (1978)

Maynard v. Cartwight, 108 S. C. 1853 (1988)

McCl eskey v. Kenp, 481 U. S. 279 (1987)

Mellins v. State, 395 So. 2d 1207 (Fla. 4th DCA)

MIler v. Florida, 482 U S. 423 (1987)

Mul | aney v. Wl bur, 4211 U S. 684 (1975)

O Callaghan v. State, 461 So. 2d 1354 (Fla. 1984)

QCcchicone v. State, 570 So. 2d 902 (Fla. 1990)

Patton v. State, 2000W. 1424526 (Fla.)

Powers v. Chio, 111 S. C. 1364 (1991)

Provence v. State, 337 So. 2d 783 (Fla. 1976)

Ramrez v. State, 651 So. 2d 1164 (Fla. 1995)

Vi i

52,

73

66

56

67

56

39

71

64

68

38

65

67

39

39

73

64

67



Reaves v. State, 115 S. C. 488 (199%4) . . . . . . . . . . . . 2

Reaves v. State, 574 So. 2d 105 (Fla. 21991) . . . . . . . . . . 1
Reaves v. State, 639 So.2d 1 (Fla. 1994) . . . . . . . 2, 30, 61
Redman v. Dugger, 866 F.2d 387 (1ith Cr. 1989) . . . . . . . 48
Ri chardson v. State, 437 So. 2d 1091 (Fla. 1983) . . . . . . 63
Rogers v. Lynaugh, 848 F.2d 606 (5th Cir. 21988) . . . . . . . 54
Sawer v. Witley, 112 S. . 2514 (1992) . . . . . . . . . . 56
Scott (Abron) v. Dugger, 604 So. 2d 465 (Fla. 1992) . . . . . 656
Ski pper v. South Carolina, 476 U.S. 1 (198) . . . . . . . . 52
Spect v. Patterson, 386 U.S. 605 (1967) . . . . . . . . . . . 61
State v. Bias, 653 So.2d 380 (Fla. 1995) . . . . . . . . . . 40
State v. Dixon, 283 So0.3d 1 (Fla. 1973) . . . . . . . . . . . 67
State v. Gunsby, 670 So. 2d 920 (Fla. 1994) . . . . . . . . . 50

State v. R echmann, 25 Fla. L. Wekly S163 (Fla. Feb. 24, 2000) 8

Stewart v. Martinez-Villareal, 118 S.Ct. 1618 (1998) . . . . 74
Strickland v. Washington, 466 U. S. 668 (1984) . . . . . 7, 28, 56
Sumer v. Shuman, 107 S. &t. 2716 (1987) . . . . . . . . . . b4
Taylor v. Louisiana, 419 U. S. 522 (1975 . . . . . . . . . . b54
Thomas v. State, 403 So. 2d 371 (Fla. 1981) . . . . . . . . . 32
Tonpkins v. State, 502 So. 2d 415 (Fla. 1986) . . . . . . . . 61
US v. Swanson, 943 F.2d 1070 (9th Gr. 1991) . . . . . . . 28
United States v. Bagley, 473 U S. 667 (1985 . . . . . . . . 49
United States v. Swanson, 943 F.2d 1070 (9th Gr. 1991) . . . 47

Vi i



United States v. Young, 470 U.S. 1 (1989) . . . . . . . . . . 53

Valle v. State, 705 So.2d 1331 (Fla. 2997) . . . . . . . . . . 6
Viereck v. United States, 318 U.S. 236 (1943) . . . . . . . . b1
Washi ngton v. Strickland, 693 F.2d 1243 at 1250 . . . . . . . 28
Welty v. State, 402 So. 2d 1139 (Fla. 1981) . . . . . . . . . 64
Wllians v. Taylor, 120 S.Ct. 1495 (2000) . . . . . . . 7, 8, 24
Wodson v. North Carolina, 428 U S. 280 (1976) . . . . . . . 54
Zant v. Stephens, 462 U.S. 862 (1983) . . . . . . . . . . . . 64

STATEMENT OF THE CASE

The Circuit Court of the Nineteenth Judicial GCrcuit, |ndian
Ri ver County, entered the judgnents of conviction and the sentences
of death

On Cctober 8, 1986, an Indian R ver County grand jury returned
an indictment charging M. Reaves with one count of first-degree
murder (Count 1), one count of possession of a firearm by a convicted
felon (Count 11), and one count of trafficking in cocaine (Count I11)
(R 2051-2055). Thereafter, the State dism ssed Counts Il and Il of

the indictnment (R 2429, 2532).



M. Reaves' trial comenced in August, 1987 in Sarasota County
on a change of venue fromlIndian R ver County due to excessive pre-
trial publicity. A jury returned a verdict of guilty. M. Reaves
appeal ed his conviction and sentence to the Florida Suprene Court.

On January 15, 1991, M. Reaves conviction was reversed because his
former defense counsel had subsequently becone the state attorney who
ultimately prosecuted him The mandate issued on April 1, 1991.

Reaves v. State, 574 So. 2d 105 (Fla. 1991).

M. Reaves again proceeded to trial in February, 1992. This
time, his case was tried in Marion County on a change of venue from
I ndian River County due to excessive pre-trial publicity. He was
found guilty of first-degree nurder and the jury recomended death by
a vote of 10 to 2 (R 1811, 2320). Thereafter, the trial court
sentenced M. Reaves to death (R 2328-2334).

M. Reaves' death sentence was upheld on direct appeal fromthe

second trial. Reaves v. State, 639 So. 2d 1 (Fla. 1994).

The United States Suprene Court denied certiorari on Novenber

7, 1994. Reaves v. State, 115 S. C. 488 (1994).

Because M. Reaves' conviction and sentence becane final after
January 1, 1994, he was required to file his notion for post-
conviction relief within one (1) year pursuant to the newy enacted
Rul e 3.851. Based on the overwhel m ng casel oad experience by the

Ofice of the Capital Collateral Representative (CCR), this Court



granted M. Reaves an extension of tine in which to file the instant
notion, ordering that M. Reaves file by February 15, 1996. Pendi ng
a response, an initial inconplete Mdtion to Vacate was filed on
February 15, 1996.

On Cctober 5, 1998, during a status conference, the trial court
ordered that a final 3.850 notion be filed by February 3, 1998. n
January 29, 1999, the trial court issued an order based on
under si gned counsel's unopposed notion for a two week extension, and

M. Reaves notion was filed on February 17, 1999. A hearing

pursuant to Huff v. State, 622 So. 2d 922 (Fla. 1993), was held
before the trial court on May 28, 1999. The trial court entered an
order summarily denying the notion for post-conviction relief wthout
an evidentiary hearing on February 9, 2000. M. Reaves notion for

rehearing was deni ed on March 14, 2000, and this appeal foll owed.

SUMVARY OF ARGUNVENT

1. M. Reaves is entitled to a full evidentiary hearing on
all the clains raised in his Rule 3.850 notion. M. Reaves pl eaded
specific detailed clains for relief, including clains of ineffective
assi stance of counsel at the pre-trial, guilt and penalty phases of
the trial, Ake, and Brady clainms which are legally sufficient and are

not refuted by the record.



2. The prosecutor engaged in inflammuatory and i nproper
coments and argunent including violation of the "Gol den Rul e",
references to M. Reaves' dangerousness in the future, and inproper
argunent of facts not in evidence.

3. M. Reaves has been denied access to files and records in
t he possession of certain state agencies which pertain to his case.

4. M. Reaves is innocent of first degree nmurder and innocent
of the death penalty and was deni ed adversarial testing.

5. M. Reaves' trial counsel unreasonably failed to act in
M. Reaves' best interest after |learning of juror m sconduct fromtwo
female jurors after the trial and post-conviction counsel is
prevented frominvestigating the allegations due to the trial court's
failure to allow juror interviews.

6. M. Reaves was never afforded true cross-exam nation of
w t ness Eugene Hinton because of the trial court's erroneous ruling
that Hnton's testinony fromM. Reaves' first trial could be read
into the record because H nton was unavail abl e.

7. Constitutional error occurred during the jury instructions
and trial counsel was ineffective for failing to object.

8. The State's decision to seek the death penalty in M.
Reaves' case was based upon racial considerations.

9. There were excessive security neasures at M. Reaves

trial that call into question the fairness of his trial.



10. Florida's Capital sentencing statute is unconstitutional.

11. M. Reaves should receive a newtrial due to the inpact of
cunul ative error.

12. M. Reaves was denied an adversarial testing due to the
presence of judicial bias.

13. The jury in M. Reaves' trial was not a fair cross-section
of the comunity.

14. M. Reaves is insane to be executed.

ARGUVENT |

MR. REAVES |'S ENTI TLED TO AN EVI DENTI ARY
HEARI NG ON HI S RULE 3. 850 CLAI MsS

A ERRONEQUS SUMVARY DENI AL

M. Reaves' final Rule 3.850 notion was filed on February 17,
1999. He pleaded detailed issues and denonstrated his entitlenent to
an evidentiary hearing. However, on February 9, 2000, the | ower court
summarily denied M. Reaves' Rule 3.850 notion without granting a
hearing on any portion of it. The lower court erred. The |aw
strongly favors full evidentiary hearings in capital post conviction
cases, especially where a claimis grounded in factual as opposed to
|l egal matters. "Because the trial court denied the notion wthout an
evidentiary hearing...our reviewis limted to determ ni ng whet her

the notion conclusively shows whether [M. Reaves] is entitled to no



relief." Gorhamv. State, 521 So.2d 1067, 1069 (Fla; 1988). See

also LeDuc v. State, 415 So. 2d 721, 722 (Fla. 1982).

Sonme fact based clainms in post conviction litigation can only

be considered after and evidentiary hearing, Heiney v. State, 558
So.2d 398, 400 (Fla. 1990). "The need for an evidentiary hearing
presupposes that there are issues of fact which cannot be
conclusively resolved by the record. Were a determ nation has been
made that a defendant is entitled to such an evidentiary hearing (as

in this case), denial of that right would constitute denial of al

due process and could never be harmess.” Holland v. State, 503
So.2d 1250, 1252-3 (Fla. 1987). "Accepting the allegations . . .at
face value, as we nust for purposes of this appeal, they are

sufficient to require an evidentiary hearing”, Lightbourne v. Dugger,

549 So.2d 1364, 1365 (Fla 1989).

M . Reaves has pl eaded substantial factual allegations

i ncluding ineffective assistance of counsel, Brady v. Mryland, 373

US 83 (1967), and Ake v. Cklahoma, 105 S. C. 1087 (1985)

vi ol ati ons which go to the fundanmental fairness of his conviction and
to the appropriateness of his death sentence. "Because we cannot say
that the record conclusively shows [M. Reaves] is entitled to no

relief, we nust remand this issue to the trial court for an

evidentiary hearing." Denps v. State, 416 So.2d 808, (Fla. 1982).



Under Rule 3.850 and this Court's well settled precedent, a
post conviction novant is entitled to evidentiary hearing unless the
nmotion and the files and the records in the case concl usively show
that the prisoner is entitled to no relief", Fla R Cim P. 3.850.

See also Lenon v. State, 498 So. 2d 923 (Fla. 1986); Hoffnman v.

State, 613 So.2d 1250 (Fla. 1987); O Callaghan v. State, 461 So. 2d

1354, 1355 (Fla. 1984); Gorham M. Reaves has alleged facts, which,
if proven, would entitle himto relief. M. Reaves plead with
greater specificity than was required by the case | aw, and appended
the pleading with wtness affidavits to bolster the guilt phase and
penal ty phase clains connected to substance abuse, although such is

not a requirement under the law. Valle v. State, 705 So.2d 1331

(Fla. 1997). The files and records in this case do not conclusively
show that he is entitled to no relief.

The trial court's denial of M. Reaves' Rule 3.850 notion flies
in the fact of the clear requirenents of the law. Its use of the
record or files in this case do not show conclusively that M. Reaves
is not entitled to relief. It thus ignores the express requirenents
of Rule 3.850 and the substantial and unequivocal body of case |aw
fromthis Court holding that courts nust conply with the Rule.

This Court has "no choice but to reverse the order under review

and remand" Hoffman v. State, 571 So.2d 449, 450 (Fla. 1990), and




order a full and conplete evidentiary hearing on M. Reaves' Rule
3. 850 noti on.
B. | NEFFECTI VENESS DURI NG PENALTY PHASE

In M. Reaves' capital penalty phase proceedi ngs, substanti al
mtigating evidence, both statutory and non statutory was
undi scovered, and never reached either the jury or the trial court.
M. Reaves was thus sentenced to death by a jury and judge who knew
very little about him The unreliable death sentence is the

resulting prejudice. As confidence in the result is underm ned,

relief is warranted., Strickland v. Washington, 466 U S. 668 (1984);

Hldwin v. Dugger, 654 So.2d 107 (Fla. 1995).

In Strickland, to establish a Sixth Amendnment violation, a

def endant nust establish (1) deficient performance, and (2)
prejudice. 1d. at 687. Recently, the United States Suprene Court in

Wllianms v. Taylor, 120 S.C. 1495 (2000), reenphasized the

continuing vitality of the Strickland test and reiterated what the

standards are with respect to capital cases and how they are to be
properly applied.? The Suprene Court nakes it clear that M. Reaves

"had a right--indeed a constitutionally protected right--to provide

The Supreme Court granted relief to M. WIllians, the first
time the Court has granted relief on the basis of ineffective
assi stance of counsel as to the penalty phase of a capital case. As
denonstrated by the record of M. Reaves' postconviction proceedings.
M. Reaves' case is even stronger than M. WIllianms' and his
entitlement to relief is clearly established under the WIlians
deci si on.



the jury wwth the mtigating evidence that his trial counsel either
failed to discover or failed to offer.” WIIlianms, 120 S.C. at 1513.
Counsel in a capital case has a duty to conduct a "requisite,
diligent investigation” into his client's background for potenti al
mtigation evidence. |d. at 1524. See also id at 1515 ("tri al
counsel did not fulfill their obligation to conduct a thorough

i nvestigation of the defendant's background"); State v. Ri echnann, 25

Fla. L. Weekly S163 (Fla. Feb. 24, 2000) ("an attorney has a strict
duty to conduct a reasonable investigation of a defendant's
background for possible mtigating evidence"). "It seens apparent
that there would be few cases, if any, where defense counsel would be
justified in failing to investigate and present a case for the
defendant in the penalty phase of a capital trial." 1d.

It is abundantly clear that trial counsel, who was al so
appel l ate counsel, failed to conduct the "requisite, diligent"
investigation into M. Reaves' background to unearth avail able and
plentiful mtigation. WlIllianms, 120 S.C. An evidentiary hearing,
followed by relief, is warranted.

1. The nmental health experts

Trial counsel never sought the assistance of experts in
addi cti onol ogy, psychopharmacol ogy, neuropsychol ogy, psychiatry, or
an expert who personally had the uni que experience of an African-

Anerican Vietnam Veteran. He was therefore unable to explain to the



trial court or the jury the conplexities of M. Reaves' psychol ogi cal
condition before and at the tinme of the offense and how it played a
role in putting M. Reaves on trial for his l[ife. Experts in all of
these areas were retained by post-conviction counsel and woul d have
been available to testify at an evidentiary hearing. They also would
have been available at the tine of M. Reaves' trial in 1992.

The trial attorney's closing argunment at the penalty phase
failed to specifically address mtigating circunstances. (R 2299-
2312). The jury was later instructed on mtigating circunstances
F.S. 921.141(6)(b), (6)(f) and (7)(h). (R 2315). Trial counsel
only alluded to the fact that M. Reaves' drug abuse was sonehow
tangentially related to his conbat experience in Vietnam Trial
counsel failed to elucidate how M. Reaves' polysubstance abuse in
conjunction with his war trauma rel ated post-traumatic stress
di sorder was integrally related to the alleged capital offense. Had
counsel presented the critical psycho-social history evidence at the
penal ty phase through conpetent experts who had access to proper
background materials, M. Reaves' childhood struggles with abject
poverty and racism and his valiant heroismas an African-Anmerican
fighting for his country in a brutal and unpopul ar war, he would have
convinced the jury and the judge to find statutory and non-statutory

mtigation and to inpose a |life sentence.

10



Judge Bal siger's 1992 sentencing order failed to find any
statutory mtigating factors. (R 3009-36). Specifically, in regard
to Dr. Weitz's testinony finding that M. Reaves was under the
i nfluence of extrene nental or enotional distress at the tinme of the
of fense, he rejected Dr. Witz's theory that M. Reaves was suffering
from Vi et nam Syndrone, citing Dr. Weitz's testinony that "the Vietnam
Syndrone was not a disorder recognized within the D agnostic and
Statistical Manual I11-R, the authoritative manual used throughout
t he nedi cal and psychol ogi cal conmmunities.” (R 3017). 1In regard to
the mtigating factor concerning the defendant's ability to
appreciate the crimnality of his conduct or to conform his conduct
to the requirements of the law, Judge Balsiger limted his findings
to evidence involving M. Reaves use of cocaine. He found that "as a
matter of law and fact that this mtigating circunstance has not been
reasonably established.” (R 3019-21).

The order summarily denying an evidentiary hearing finds that
"the fact that collateral relief counsel now has experts who wl |
testify that the Defendant suffers from post-traumatic stress
di sorder, brain damage, and drug addiction, does not establish that
the original evaluation was deficient.” (PCR 1095). As the |ower
court observed later in the sane order, Dr. Witz testified that M.
Reaves suffered from pol y-substance abuse, anti-social personality

di sorder, and "Vietnam Syndrone" at the tinme of the nmurder, and
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further, that he ultimately testified at the penalty phase that M.
Reaves commtted the nmurder while he was under the influence of an
extreme nental or enotional disturbance, and that M. Reaves' ability
to conformhis conduct to the requirenents of the | aw was i npaired.
(PCR 1099). However, Judge Bal siger made credibility findings
agai nst the testinony of defense expert Witz and found no statutory
mtigation to be present.

Dr. Witz testified at the 1992 trial about the DSMIII1-R, the

D agnostic and Statistical Manual of Mental Disorders, agreeing that

it was the "authoritative source" used by psychol ogi sts and
psychiatrists across the United States to di agnose people with nental
di sorders. (R 2075)(enphasis added). He further testified that he
never di agnosed M. Reaves with the psychiatric di sorder post
traumati c stress disorder (PTSD), an Axis | anxiety disorder in the
DSMII1-R criteria, but only with "Vietnam Syndrone" a | esser
condition not listed in the DSMIII-R (PCR 2020). Neither the
State nor the trial counsel ever asked Dr. Witz what DSMI11-R
criteria he believed were mssing for a diagnosis of PTSD. This was
a telling om ssion because Judge Bal siger's sentencing order focused
preci sely on the absence of a DSMI11-R di agnosis of PTSD as the
reason for his rejection of Dr. Weitz's testinony that "Vietnam

Syndronme" was an inportant conponent of Weitz's opinion that M.
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Reaves was under the influence of extreme nental or enotional
di sturbance at the tine of the offense. (R 3017).

Dr. Weitz confirnmed that he had never personally served in
conbat. (R 2101). Dr. Witz testified that in 1987 he di agnosed
Reaves with an DSMI111-R Axis | diagnosis of cocai ne abuse and an
Axis Il diagnosis of anti-social personality disorder after
perform ng a psychol ogical test, the Mnnesota Miltiphasic
Personality Inventory (MWI), and conducting a clinical interview
(R 2040-42). He added that after seeing Reaves again in 1991 and
re-adm nistering the MWI, he nodified his diagnosis to Pol y-drug
abuse on Axis I, but still considered his Axis Il diagnosis of anti-
soci al personality disorder to be accurate. (R 2043). He descri bed
the Axis Il diagnosis of anti-social personality disorder as his
principal diagnosis. (R 2043).

Dr. Weitz then provided a description of what the diagnosis of
anti-social personality nmeant:

"Anti-social personality" describes a series of

characteristics and behaviors, essentially
their criteria which has to be nmet in order to
utilize the diagnosis. Typically, anti-social
personalities involve individuals who are
engaged in a variety of anti-social activities.
They do not conformto society rules and
regul ati ons. They have be highly mani pul ati ve
of other individuals and use other people for
their own purposes. They typically do not have
very strong or intimate relationships in terns
of enotional closeness with people. Otentines
they get involved wth a series of crimnal
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behavi ors. Their range of behaviors could be

described as destructive in terns of the

comunity. Typically, however, they seemto

come out of it oftentimes with little |earning

fromtheir own previous activities. That is,

they don't seemto |earn fromthe consequences

of their behavior.
(R 2042) (enphasi s added).

Dr. Weitz's testinony about M. Reaves' alleged personality

di sorder was contradicted by testinony fromthe State's expert
psychiatrist, Dr. Cheshire, who indicated that he did not agree with
the anti-social personality disorder diagnosis of Dr. Witz. Dr.
Cheshire testified that his opinion was that M. Reaves was not
suffering fromany psychiatric illness, including DSMI1I11-R Axis |
anti-social personality disorder, but rather was exhibiting adult
anti-social behavior. (R 2231). Adult Antisocial Behavior is
referenced in DSMII1-R as:

...1n the category Conditions Not Attributable

to a Mental D sorder, should be considered when

crimnal or other aggressive or antisocial

behavi or occurs in people who do not neet the

full criteria for Antisocial Personality

D sorder and whose antisocial behavi or cannot

be attributed to any ot her nental disorder.
DI AGNOSTI C AND STATI STI CAL MANUAL OF MENTAL DI SORDERS ( THI RD EDI TI ON
REVI SED) Anerican Psychiatric Association, 1987, at 344. M .
Reaves pleaded in his Rule 3.850 notion that he had retained the

services of a neuropsychol ogi st, a black Vietnam veteran psychol ogi st

specializing in post traumatic stress disorder, a substance abuse
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expert, and that those experts would testify as to the presence of
both statutory and non statutory mtigating circunstances. (PCR
338-39, 498-99, 491-92). Counsel also pointed out in the pleading
and in a proffer at the Huff hearing that the expert psychol ogi st
retai ned by postconviction counsel would refute the diagnosis of

anti-social personality disorder found by Dr. Witz:

Caimfive is really what's called an Ake
claim A-K-E, and it discusses whether Dr.
Weitz perfornmed a conpetent nental health

eval uation of M. Reaves and the Ake claimalso
i ncl udes whet her counsel provi ded adequate
mental health evaluation at all. So it's not
just Dr. Weitz, but it's also not having a

neur opsychol ogi st, and not having an expert, an
addi ctionologist along with Dr. Witz
specifically, deficiencies in that he failed to
conduct certain tests to discover that M.
Reaves was P.T.S.D. at the tinme and those tests
were avail able at the tine and he did not do
those tests that were avail abl e and that our
expert who has used and has determ ned that M.
Reaves actually has post-traumatic stress

di sorder. Qur expert is also a black nale.
There are issues surrounding, which |I've

all eged in ny pleading, surrounding anti soci al
personality and, Your Honor, clearly M. Reaves
is not antisocial personality disorder. There
is lots of evidence out there where experts
have confused post-traumatic stress di sorder

wi th antisocial personality. There's also an
ethnic problemthere with diagnosi ng nore bl ack
people with antisocial personality disorder and
M. Reaves' own statenent that he gives where
he has renorse. He calls the officer one of
the finest officers. He doesn't know why he
didit. Antisocial personality disorder people
do not show renorse. So | think there was a
real problemw th that diagnosis fromDr. Witz
in the fact that |lack of testing, wong
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di agnosi s, and not performng a full battery of
tests that were available to himas well as
counsel not having other experts that could
have been used at trial, guilt phase and
penal ty phase.

(R 306-07). This argunent was al so devel oped in the 3.850 pleading.
(PCR 499-501). However the lower court sunmarily denied the claim
because "[t] he Defendant does not identify either expert, or what
concl usi ons and opi nions these experts could relate, other than the
psychol ogist will testify that Reaves suffers from post-traunmatic
stress disorder."” (PCR 1093). The fact that the new experts woul d
testify as to the presence of the major anxiety disorder PTSD, an
Axis | condition in the DSMII11-R, would confirmthe Axis | diagnosis
of pol y-substance abuse, and find no Axis Il personality disorder
conpl etely changes the picture of M. Reaves' psychol ogi cal
condition. |Ineffective assistance of counsel is therefore not
rebutted by the record.

Dr. Weitz's own testinony underm ned his diagnosis of
antisocial personality disorder. He agreed that one necessary
conponent in his diagnosis as to whether M. Reaves fit the
di agnostic criteria in DSMI111-R for antisocial personality disorder
was review ng his background "to look at his crimnal background even
as a young person.” (R 2080). But then, Dr. Witz went on to

testify:
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There are sone records of sone crimna

behavi or that occurred prior to Vietnam
However, when | cal cul ated his actual age at
that tinme when those occurred, | was in error.
They were not juvenile offenses. They were
adult of fenses, because he had turned the age
of eighteen. So there were a couple of events
prior to Vietnamthat were adult offenses.

They involved, as | recall, throw ng rocks at a
car, stealing a pack of cigarettes, those type
of offenses. There were two or three prior and
those were the nature of the crine.

(R 2080-81). Dr. Witz's own inconsistent testinony that he
actually had no information about "juvenile" crinmes prior to the age
of eighteen conpletely underm ned his diagnosis of Antisocial
personality disorder as defined in DSMI1I1-R the "authoritative
source" he clainmed to have relied on in making his diagnoses. (R
2075). Trial counsel argued at the end of the penalty phase that if
M . Reaves had been a juvenile delinquent with anti-socia
personality traits, that the jury would have heard about them (R
2308). Trial counsel said that those traits were not part of M.
Reaves history and that until he went to Vietnamin 1968, he was "a
nice kid." (R 2308). The first paragraph of DSMII11-R s section on
Antisocial Personality D sorder states unequivocally:

The essential feature of this disorder is a

pattern of irresponsible and antisoci al

behavi or begi nning in childhood or early

adol escence and continuing into adul thood. For

this diagnosis to be given, the person nust be

at least 18 years of age and have a history of

Conduct Di sorder before the age of 15. Lying,
stealing, truancy, vandalism initiating
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fights, running away from hone, and physi cal
cruelty are typical chil dhood signs.

(DSM111-R, Third Edition, 1987, at 342)(enphasis added). There is
no indication in Dr. Witz's testinony that he had evi dence of
conduct disorder prior to age 15. The diagnostic criteria section
for 301.70 Antisocial Personality Disorder requires evidence of
conduct disorder with onset before the age of 15, indicated by a

hi story of three or nore specific behaviors:

(1) was often truant

(2) ran away from honme overnight at |east
twce while living in parental or parenta
surrogate hone (or once w thout returning)

(3) often initiated physical fights

(4) used a weapon in nore than one fight

(5) forced soneone into sexual activity with
hi m or her

(6) was physically cruel to ani mals

(7) was physically cruel to other people

(8) deliberately destroyed others' property
(other than by fire setting)

(9) deliberately engaged in fire setting

(10) often lied (other than to avoi d physical
or sexual abuse)

(11) has stolen without confrontation of a
victimon nore than one occasion
(i ncluding forgery)

(12) has stolen with confrontation of a victim
(e.g., nmugging, purse-snatching,
extortion, armed robbery)

(DSMI11-R at 344-45). Based on his testinony, Dr. Witz had no

evi dence or background material s concerning conduct disorder prior to
the age of 15 by M. Reaves. (R 2080-81). Hi s diagnosis of
Antisocial personality disorder was unfounded in fact, and
inconsistent wwth the "authoritative" DSMIII-R criteria. This

18



fundanent al di agnostic m stake does establish that Dr. Witz's
eval uation of M. Reaves was deficient, as M. Reaves is prepared to
establish at an evidentiary hearing.

Even the trial court's sentencing order supports the position
that there was a diagnostic m stake. Judge Bal siger finds that M.
Reaves' life "up until the age of 15 or 16" was deserving of sone
wei ght as a non-statutory mitigating circunstance. (R 3022-23).
Trial counsel deficiently failed to reviewthe criteria for
Antisocial Personality D sorder and failed to inpeach his own
expert's harnful testinony that M. Reaves had antisocial personality
di sorder. He then contradicted the testinony of his own expert,
calling his credibility into question, by arguing at the penalty
phase that M. Reaves was not antisocial prior to Vietnam (R
2308).

The I ower court's analysis in the summary denial order is thus
both legally and factually erroneous. Firstly, the lower court's

order flies in the face of this Court's holding in Gaskin v. State,

737 So.2d 509, n.10 (Fla. 1999), in which case this Court set forth
the standard of pleading in a Rule 3.850 notion necessary in order to
obtain an evidentiary hearing. In Gaskin, as in M. Reaves' case,
the trial court had summarily denied M. Gaskin's clains of

i neffective assistance of counsel in part because M. Gaskin had not

naned his witnesses in his Rule 3.850 notion:
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Contrary to the trial court's finding however, there is no
requi renent under rule 3.850 that a novant nust allege the
nanes and identities of witnesses in addition to the
nature of their testinony in a postconviction notion.

Rat her, rule 3.850 nerely requires..... a brief statenent

of the facts relied upon in support of the notion. See
Fla. R Cim P. 3.850(c).

Gaskin v. State, 737 So.2d 509 n.10 (Fla. 1999)(enphasis added). As

expl ained in Gaskin, M. Reaves should be permtted to present the
facts alleged in the notion to the trial court during an evidentiary
heari ng.

Furthernore, the |l ower court's order denying a hearing is
factually inaccurate and m sleading. At the Huff hearing, counsel
for M. Reaves expanded upon the pleadings by both providing
addi tional detail about the background of the new experts retained by
post convi ction counsel and expl aining what the findings of the new
experts were. Counsel pointed out to the trial court that the
experts retai ned by post-conviction counsel were prepared to testify
that the both statutory nental health related mtigating
ci rcunst ances were present along wth significant non-statutory
mtigating circunstances:

...a very qualified psychol ogi st who has a
national reputation who is an African Anmerican
who has di agnosed the client with post-
traumatic stress disorder and is wlling to
testify as to statutory mtigators as well as a
host of non-statutory mtigators and provide
specific testing results with five different

tests that have to do with indication of PTSD
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that were available, if not in the current
form in an earlier addition back in 1991.

(PCR 338-39). In summary, the three experts retained by
post convi ction counsel were prepared at an evidentiary hearing: (1)
to refute Dr. Weitz's antisocial personality disorder diagnosis, an
opi nion that was erroneous on its face at the tine of the 1992 trial,
but which the state argued as non-statutory aggravation (R 2277);
(2) to establish the presence of a psychiatric disorder, PTSD, |isted
in DSMI11-R as an Axis | anxiety disorder (the absence of which was
relied on by the sentencing court to find that no statutory
mtigation was present) and to explain how the necessary DSM1I1-R
criteria for PTSD are nmet and what the rel evance of the PTSD
di agnosis is for guilt phase intoxication defense purposes and
penal ty phase statutory mtigation purposes; (3) to present testinony
froma forensic substance abuse expert to support the intoxication
defense at quilt phase and the presence of statutory and non-
statutory mtigation; and, (4) to present testinony froma
neur opsychol ogi st based on objective testing show ng the presence of
brain damage and to provide an explanation of how that finding
connects to the presence of PTSD and substance abuse di sorder and the
presence of mtigation.

2. Failure to investigate fam |y background

In its summary denial order, the trial court found that
evi dence of M. Reaves' social history was presented to the jury and
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that the claimthat trial counsel was ineffective for failure to
present "additional" evidence was conclusively refuted by the record.
(PCR 1099-1100). The pages cited by the trial court in support of
this proposition include the testinony of wtnesses Fran Ross,
Reverend Leon Young, WII OQis Cobb., Sr., Charlie Jones, and Ann
Covington. Only one of these witnesses was related to Reaves, his
sister, Ann Covington. She testified that she had lived in
California since at |east 1972. (R 1947). Counsel for M. Reaves
attached three affidavits to his 3.850 pleading. (PCR 611-21). The
affidavits were from Eugene H nton, who grew up with and sold drugs
with M. Reaves, fromthe Reverend Leon Young, who testified at the
1992 penalty phase, and from M. Reaves' brother Byron Reaves. These
affidavits were one of the many sources of the social history
included in the notion that was based on CCRC i nvestigation into M.
Reaves' background. (PCR 612-14). Neither H nton nor Byron
Reaves testified in 1992. Trial counsel unreasonably failed to
present evidence in support of a plethora of non statutory mtigating
factors, which not only would have supported the statutory and non
statutory nental health mtigation, but also have provi ded val uabl e
and conpelling mtigation in its own right.

The experts retained by post-conviction counsel were provided
access to the social history information as part of the background

mat eri al provided in conjunction with their evaluations of M.

22



Reaves. The trial court was aware of M. Reaves' position on what
needed to be plead fromattorney proffer at the Huff hearing:

...our contention is the defendant's not
required by the statutes or the caselaw to
plead with specificity. There's no need for us
to nane every witness, every famly nmenber
that's the source of, for exanple, the social

hi story that appears in this claim In fact,
the source of the social history is frequently
t hrough our investigator that we hired to

i nterview nunerous individual famly nenbers
and wi tnesses and who puts together the social
hi story with our assistance to put into the
claim Al those people are valuable. W have
the contact information. |If we get an
evidentiary hearing then the State wll get a
witness list if they ask for it. That's what

di scovery and depositions and an evidentiary
hearing are for. To be able to prove up the

al l egations that we've nade in the State's

post - convi ction noti on.

(PCR 340-41). Due to trial counsel's failure to investigate, a ful
pi cture of M. Reaves' background was never presented to the
sentencing jury. As the discussion found in the 3.850 pleading
establishes, there is wealth of mtigation in M. Reaves' background
t hat shoul d have been presented. (PCR 555-67).

The direct exam nation of state w tness Joseph C nquni o, who
testified that he was a platoon | eader of Reaves' unit in the Central
Hi ghl ands area of Vietnam from Sumrer 1969 t hrough Decenber 1969,
provi des a good exanple of how the testinony of professional soldiers
and retired soldier/FBI agents was used by the State to negate the

mtigating nature of defendant's mlitary history. (R 2185-86).

23



Recal | that Reaves hinself did not arrive in Vietnamuntil Novenber
1969. G nqui no described the period when Reaves was in Vietnamas a
period of a "lull" in conbat (R 2186). He also testified that in
all his years of mlitary service he had never "seen anyone"
suffering from Post Traumatic Stress Disorder (PTSD) (R 2197).
Beyond the fact that the witness was not qualified as an expert in
this area, this testinony sinply does not conport with the nost basic
hi storical review of the incidence of PTSD in the VietnamEra.? The
other retired mlitary officer who testified, Henry A Norring, was
w th Reaves' conpany for parts of only two nonths, Novenber-Decenber
1969 (R 2221). He also testified that 1969 "marked the w ndi ng down
of the war" (R 2212). Retired FBI agent Robert K Ressler, based in
Northern Virginia, who testified for the State as an expert on
mlitary records, despite his lack of qualification for doing so,
confirmed that Reaves served in Canbodia, although he could not

expl ain why Reaves' unit was in Canbodia (R 2181). The State hired

2 See STANLEY KARNOW VIETNAM A HI STORY 25 (1983). The author
poi nts out that Veterans Adm nistration sources estimte that 700, 000
Vietnamvets suffer fromforns of "post-traumatic stress disorder,"”
and that Vietnam caused many nore cases of this condition than did
Wrld War | or World War 11. The author also states that the
synptons of P.T.S.D. can occur ten to fifteen years after the
initiating event and can range from panic and rage to anxiety,
depression, and enotional paralysis. "Crine, suicide, alcoholism
narcoti cs addiction, divorce, and unenpl oynent anong Vi et nam vet er ans
far outstrip the norm A nassive study published in 1981 by the
Center for Policy Research and the Cty University of New York
concl uded that those who served in Vietnam "are plagued by
significantly nore problens than their peers.”
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Ressler as a private consultant (he had retired fromthe FBI serial
killer/sex crinmes unit) as a private consultant, at $250 an hour, and
Ressler initially billed the State for nore than $13,000 for his
testinony. (R 3152-53, 3157-68). This is particularly troubling
considering the negative attitude of the trial court in regards to
trial counsel retaining Dr. Witz fromfaraway Boca Raton. (R 155-

157). It should be noted that none of the State wi tnesses were able

to testify fromdirect experience about any of Reaves' conbat

experiences after Decenber 1969, bare weeks after his arrival "in

country". The failure of trial counsel to inpeach the testinony of
these witnesses was disastrous to M. Reaves' case in mtigation.
Post convi cti on counsel argued about why that was so at the Huff
heari ng:

There were grave differences between the
experiences of officers in that conbat setting
and the grunt line soldiers. And our [black

Vi etnam veteran clinical psychol ogi st] expert
woul d be prepared to testify from persona
experience about what sone of those differences
were and how di agnostically they woul d nake an
incredible difference as to the officers
observation about what kind of |evel of conbat
was happening as to the |line soldiers,
particularly, when for a considerable tine, all
of 1970, they're not really any reports in the
record about what Reaves' personal experiences
were; and, for exanple, what sort of |evel of
conbat they saw in Canbodi a where the record
clearly reveals, even the experts by the State
said there weren't any records about that since
it was an illegal incursion under international
law. And beyond that, the black/white issue,
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the officers, the line soldiers, there was a
grave racial divide, and our expert would
testify about those sanme sort of issues. That
woul d be the kind of inpeachnent that woul d
have been useful for counsel at trial to have
been prepared to cross-exam ne those [ State]
experts about, about their findings about M.
Reaves and his | evel of conbat experience.
(PCR 372-73).

* k%

You can't look at this in isolation from
everything el se. The inpeachnment of these
experts, the provision of experts that should
have been hired, should have been prepared to
testify about psychol ogi cal issues including
post-traumati c stress disorder and substance
abuse or cocai ne addiction, the

neur opsychol ogi sts, the substance abuse expert,
the people we've tal ked about before all of
this accumul atively needs to be considered as
to the weight it would have... (PCR 374).

The evi dence concerning WIIiam Reaves i npoverished background
woul d have nade a difference between |ife and death in this case. See

Cunni ngham v. Zant, 928 F.2d 1006 (11th Cr. 1991) Brewer v. Aiken,

935 F.2d 850 (7th Gr. 1991) ; Brown v. State, 526 So. 2d 903 (Fl a.
1988) .

As noted by the Suprene Court:

t he graphic description of [M. Reaves']
chi |l dhood, filled with abuse and
privation....mght well have influenced the
jury's appraisal of his noral culpability.

Wllians v. Taylor, 120 S.C. at 1515). An evidentiary hearing,

followed by relief, is warranted.
3. Failure to object to prejudicial testinony
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Trial counsel was ineffective in failing to exclude prejudicial
testinony and confusing references to M. Reaves' first trial.
Real i zing that introduction of this type of evidence would
significantly danmage the defense case, counsel filed a Mdtion in
Limne to Preclude the State of Florida fromIntroducing or
Attenpting to Introduce any Evidence that the Defendant was
Previously Tried in this Cause. The defense argued that introduction
of evidence of M. Reaves' prior trial had no probative val ue:

Further, assumi ng arguendo that the fact of his

prior trial did have probative val ue any

probativeness woul d be severely outwei ghed by

t he danger of prejudice and confusion to the

jury . . . . Denying this notion and permtting

the State of Florida to introduce evidence of

the prior trial in this cause would deprive

Wl liam Reaves of his right to a fair tria

under Article I, Sections 9, 16, 17, 21 and 22

of the Constitution of the State of Florida and

Amendnents 5, 6, 8 and 14 of the Constitution

of the United States.
(R 2868-2869). The Court granted the notion. Despite his obvious
under st andi ng of the disastrous consequences that woul d ensue shoul d
evi dence of M. Reaves' prior conviction and sentence of death cone
before the jury, trial counsel inexplicably failed to object to
repeated references to this damagi ng evidence (R 1864 - 1871, 2037,
2039, 2078, 2085 - 2086, 2090, 2094, 2096, 2105, 2112, 2156, 2162,

2233). Counsel's failure to object was not due to trial tactics or

to reasoned strategy. Introduction of testinony that M. Reaves had
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been previously tried, convicted, and sentenced to death on this
charge was prejudicial.

Furthernore, trial counsel conceded several issues w thout
argunent. These included propensity for violence (R 2307 - 2309),
resistance to rehabilitation (R 2312), and future dangerousness (R
1873, 1914, 1925, 2078 - 2079, 2134, 2263 - 2265, 2277 - 2279, 2288 -
2291, 2293 - 2294, 2297). Counsel's concessions allowed the court
and jury to conclude that WIIliam should be sentenced to death. By
conceding the elenents, trial counsel bolstered the State's case.

The jury had no choice but to find that WIIliam Reaves, was deserving
of death. Counsel essentially conceded that death was the
appropriate puni shnment.

Counsel was also ineffective regarding: failure to object to
the introduction of the 1973 Stuart conviction for conspiracy to
commt robbery as being too renoved in tine (R 1830 - 1831, 1838 -
1853, 2251 - 2252, 2275 - 2276, 2279, 2288); failure to object to the
anbiguity of the aggravating factor of prior violent felony (R 1829
- 1832, 2251 - 2252, 2275 - 2276, 2279, 2288, 2300 - 2301, 2313,
2331); eliciting victiminpact testinony and synpathy of victim of
prior violent felony (R 1851 - 1853, 2060, 2077, 2276); failure to
object to the introduction of the 1973 Vero Beach conviction for
grand larceny as being too renoved in tine (R 1864 - 1871, 2251 -

2252, 2275 - 2276, 2279, 2288); failure to present/explain that the
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cause of death of the victimof the Vero Beach Holiday |Inn robbery
was unrelated to the robbery itself (R 1868); failure to object to
prejudicial testinony of Carl Lewi s regardi ng occupational hazards of
being a correctional officer (R 1873 - 1874); failure to object, and
then eliciting further testinony, to Detective Pisani's estimate of
t he nunber of persons living at the Ranchl and Mbil e Honme Park, as
beyond the scope of the w tness' know edge and in support of the
aggravator of great risk of death (R 1883(A), 1884 - 1885, 2253);
failure to object to question requiring an opinion as to an ultimate
issue -- i.e. aggravating factor of great risk of death to many
persons (R 1883(B), 2253); failure to prepare for the penalty phase
(R 1887 - 1894); failure to file a demand for Penalty Phase

D scovery (R 1890, 1893); failure to explain to the Court the
mtigating significance of Fran Ross' testinony regarding the
community in which Reaves was raised (R 1903 - 1904, 1906); failure
to explain that although Ross may be testifying as a character

W tness, she is also testifying to Reaves' chil dhood and devel opnment
(R 1912 - 1913); failure to circunmscribe Ross' testinony to a
certain period of time (R 1912 - 1913); failure to object to the
Court chastising defense witnesses and underm ning their testinony
and credibility before the jury (R 1912, 1967, 1983 - 1985, 1989 -
1990, 1992, 1997 - 1998, 2017 - 2018, 2027, 2032, 2102 - 2103, 2107,

2129); failure to object to State's characterization of Reaves as a
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"robber" (R 1915); presenting the testinony of Dr. WIlliam All en
Witz (R 2042); failure to provide Reaves' in-depth taped interview
to the police upon his arrest in CGeorgia on Septenber 25, 1986 to Dr.
Witz (R 2090-91); failure to provide Dr. Witz wth statenents from
other soldiers that served with Reaves in the mlitary (R 2124,
2127); failure to provide Dr. Witz with records from Washi ngton
D.C. (R 2127); failure to provide Dr. Witz wth Veterans'
Adm ni stration records (R 2132); failure to object to qualification
of retired FBI agent Robert K Ressler as an expert in mlitary
records (R 2155, 2171); failure to object to Court rushing
proceedi ngs and deni al of due process (R 2173); failure to object to
the introduction of prejudicial and inflammatory testinony (R 2231,
2239, 2241, 2243); failure to object to the verdict formidentifying
the victimas "Deputy Sheriff Richard Raczkoski" as inproperly
establishing the aggravating factor that the victimwas a | aw
enforcenment officer (R 2267, 2273, 2317 - 2318, 2320); failure to
object to inproper prosecutorial closing argunent (R 2278 - 2297);
failure to request jury instructions on non-statutory mtigating
factors (R 2315).

"Counsel's ineffectiveness caused actual and substanti al
di sadvantage to the conduct of [the defendant's] defense."” Francis

V. Spraggins, 720 F2d 1190, 1195 (1ith Cr. 1983), citing in part

Washi ngton v. Strickland, 693 F.2d 1243 at 1250. Furthernore, in
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US. v. Swanson, 943 F.2d 1070 (9th Gr. 1991) the Court held that

def ense counsel's concession during closing argunent, that no
reasonabl e doubt existed regarding the only factual issues in

di spute, constituted ineffective assistance and was prejudicial per

se. M. Reaves was effectively deprived of an adversarial testing at
the penalty phase by simlar concessions.

C. | NEFFECTI VE ASSI STANCE OF COUNSEL DURI NG PRETRI AL AND GUI LT
PHASE

The United States Suprene Court has expl ai ned:

[A] fair trial is one which evidence subject to
adversarial testing is presented to an
inpartial tribunal for resolution of issues
defined in advance of the proceeding.

Strickland v. Washington, 466 U. S. 668, 685 (1984). Defense counsel

is obligated "to bring to bear such skill and know edge as w ||

render the trial a reliable adversarial testing process."”

Strickland, 466 U. S. at 685. Here, even trial counsel hinself was
aware that the task of representing M. Reaves in his capital case
was beyond his abilities. During cross exam nation by the State in a
pre-trial hearing, trial counsel Jonathan J. Kirschner conceded t hat
wi t hout the appointnment of a second | awer on M. Reaves' case, he
was going to be ineffective (R 126-127).

Furthernore, the | ower court rendered counsel ineffective by failing

to appoi nt co-counsel or another assistance for trial counsel.
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The ABA Gui delines for Selection and Performance of Appoi nted
Counsel in Death Cases unequivocally insist that capital defendants
shoul d be represented by two attorneys qualified to practice in
capital litigation. M. Reaves was afforded |l ess than this |evel of
assi stance having only one |licensed attorney. WMoreover, counsel
wor ked night after night wthout the assistance of other personnel --
he had no paral egals and no additional office personnel. To the
extent the trial court interfered with counsel's ability to
effectively argue for additional funds to provi de adequate
representation for M. Reaves, he was ineffective. Because of
counsel's inpossible situation, no adversarial testing was possible.

1. | neffectiveness during jury sel ection

The trial record itself reflects that counsel was ineffective
during jury selection. Prospective Jurors Shirley Brennan, M chael
Moore, Mary Bil brey and John U varosi all served as jurors. Trial
counsel used all his perenptory challenges during voir dire and then
moved for additional perenptory challenges fromthe trial court,
whi ch denied his notion "unless you need thenf (R 640). Trial
counsel then stated to the court that "additional perenptory
chal | enges woul d be used to excuse Jurors Shirley Brennan, M chael
Moore, Mary Bil brey and John Ujvarosi, plus any additional nenbers

that may be com ng in subsequent to now' (R 640). The trial court's
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response was only, "[A]ll right. You' re noted on the record. Pl ease
bring the jury in" (R 640-41).

The trial court earlier had refused to grant defense counsel's
chal l enge for cause as to jurors Allan Dudley and Curtis Hanbel ton,
and counsel was then forced to use two of his ten perenptory
chal l enges to renove these prejudiced jurors (R 513, 514). No other
def ense chal l enge for cause was attenpted by trial counsel or allowed
by the trial court after the attenpted defense chall enge for cause of
Dudl ey and Hanbelton. This Court reviewed the record and held that
"Hanbl et on and Dudl ey were properly rehabilitated and we find no
abuse of discretion in the trial judge's denial of Reaves' chall enge

for cause relative to these jurors.” Reaves v. State, 639 So.2d 1, 2

(Fla. 1994).

The record reflects that trial counsel did question the four
jurors; Shirley Brennan, M chael More, Mary Bil brey and John
U varosi and that he later requested additional perenptories to
remove them (R 631-634, 500, 567-572, 470-471). However, his
guestions were formalistic and routine, sinply read froma |aundry
list questionnaire that he used throughout voir dire. 1In the few
i nstances that he asked questions that arguably m ght have reveal ed
prejudice or bias, he sinply failed to follow up. For exanple, when
he asked the panel about the racial inplications that were inplicit

in the shooting of a white deputy by a black man, Juror Mbore
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replied, "it's terrible,” but counsel failed to follow up (R 500).
During questioning by the State, Juror Bilbrey stated "I believe in
capital punishnent,” and indicated that she was eager to serve on a
capital jury. The State and the trial court attenpted to bol ster her
in advance by soliciting a series of short parroted answers in
agreenent with their version of burden of proof and reasonabl e doubt
(R 552-556, 559). Defense counsel responded by telling Ms. Bil brey
that he wanted to "go through like | have with the previous jurors
and fill out nmy little background questionnaire, if you don't m nd"
(R 567). He did finally inquire why she said "with sone degree of
conviction that you wanted to serve on this jury," and she responded
that "I think it would be a very interesting and enli ghtening
experience" (R 571). That was the extent of his substantive

exam nation. Juror Brennan reveal ed during the State's exam nation
that she was married to a Vietnamera Air Force veteran who was then
wor king as a service-trai ned psychol ogist with persons with head
injuries (R 614-616). Defense counsel never followed up. Juror
Brennan al so revealed in response to the State's questioning that she
had been held up at gun point (R 618). Again, defense counsel
failed to foll owup, and went through his voir dire routine of non-
specific questions (R 631-634). Finally, defense counsel failed to
foll owup other than with his questionnaire with Juror John U var osi

despite answers in response to the State by U varosi, who identified
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hi msel f as an imm grant from Hungary by way of Rumania, that
i ndi cat ed sone uncertai nty about whether he considered the Anmerican
system of justice a better systemthan what he "fled" from (R
372=373, 470-471).

Trial counsel was ineffective for failing to satisfy all of the
requirenents to preserve this issue for appeal as set down by H Il v.

State, 477 So.2d 553 (Fla.1985) and Thomas v. State, 403 So.2d 371

(Fla. 1981); See also Floyd v. State, 569 So. 2d 1225 (Fla. 1990).

Trial counsel had noved to strike two jurors for cause; the trial
court deni ed each request; trial counsel was forced to expend
perenptory chall enges on the two jurors at issue; subsequently, trial
counsel exhausted his eight additional defense perenptory chall enges;
trial counsel asked for, but was not given, additional perenptory
chal | enges. Counsel then noted for the record that he woul d have
used any additional perenptory challenges he was allowed to renove
eventual jurors Shirley Brennan, M chael More, Mary Bil brey and John
U varosi (R 640). Defense counsel failed to articulate what the
basis for his challenge of these jurors was and further failed to
make a specific challenge for cause of any of them Counsel's
failure to exercise that challenge resulted in unacceptable jurors
remai ning on M. Reaves' jury panel. Trial counsel knew that

obj ectionable jurors remained on M. Reaves' jury panel and that it

was necessary to exercise all perenptory challenges in order to
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preserve this issue for appeal, and he did so and then tw ce objected
to the trial court's denial of his request for additional perenptory
chal l enges (R 640, 642). Counsel inexplicably failed to nake an
adequate record while questioning these four jurors during voir dire
despite his disconfort with the |ikelihood of them serving. Because
he failed to nake an adequate record, he failed to follow up by
maki ng specific challenges for cause on any of these four jurors.
Trial counsel had no strategic reason for failing to nake an adequate
record. Trial counsel's performance was constitutionally deficient
inthat regard. M. Reaves was prejudiced thereby.

Prejudice is manifest. Quite sinply, M. Reaves woul d have
been entitled to a new trial had counsel preserved the claim by
chal l enging the four jurors for cause. He failed to do so due to
negligence. An evidentiary hearing is warranted and thereafter
relief will be required.

2. Failure to prepare for and cross exam ne State's w tnesses

Trial counsel's further ineffectiveness can be found in his
inability to effectively cross-exam ne the states w tnesses and
failure to conduct depositions in preparation for trial. Kenneth
Ham lton , Lieutenant with Indian R ver Police, Road Sergeant and
Shift supervisor in charge of personnel on the road the night of the
i nci dent was apparently never deposed and was cross exam ned for one

page of transcript, (R 1044-1045, 1062-1063). Leonard Wal ker, M D.
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the Medical exam ner who testified for alnbst thirty transcript pages
on direct exam nation and could have assisted the defense in its
theory by discussing the angle of the bullets, was only cross-

exam ned for a mninmal three transcript pages and was not asked one
question regarding the angle of the bullets or in what position M.
Reaves shot from (R 1067-1095, 1095-1098) Cross-exam nation of

ot her key w tnesses such as Howard Whitaker (the first wtness to
conme upon the scene) and O ficer Perry Pisani (one of the main
investigating officers) was mnimal and was not even a mnor attenpt
to support the defenses theory. M. Whitaker was never asked sinple
gquestions such as, you didn't see the actual incident?, you don't
know M. Reaves?, you don't know what really happened?, you don't
know if M. Reaves had any preneditated intent to shot the officer?
etc. Additionally, trial counsel could have foll owed up the

W t nesses account of M. Reaves running fromthe scene as if a person
in awar situation in Vietnamunder fire with the wtnesses own war
experiences. (R 960-967) During cross-exam nation of Oficer Pisani,
counsel was questioning himregarding the authenticity of a police
tape recording portraying the tine line on the night of the incident
and it beconmes apparent that the authenticity of the tape is called
into question a little too late. The tape had already been admtted
during direct exam nation after an inadequate voir dire of the

witness by trial counsel. (R 1009-1015, 983-985). These are a few
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i nportant exanples tending to show the cunul ative effect of the
i neffectiveness of trial counsel.

Counsel also failed to effectively argue for the suppression of
statenents nmade by M. Reaves. Additionally, trial counsel also
failed to adequately investigate M. Reaves' nental health problens,
and failed to present evidence of his intoxication at the tinme of the
offense and its effect in conjunction with post-traumatic stress
di sorder and brain damage. M. Reaves' nental inpairnments, alone or
together wth the substance abuse he suffered and the affects of
post-traumatic stress disorder prevented himfrom know ngly,
intelligently and voluntarily waiving his Fifth and Si xth Amendnent
right to remain silent and his right to counsel

3. Failure to investigate voluntary intoxication defense and
Ake cl ai ns

In addition to the failure to present evidence of nental
inmpairment with respect to the suppression of statenents, counse
unreasonably failed to properly present M. Reaves' nental condition
to the jury to negate the specific intent element of preneditated

first-degree nmurder. The trial court ruled pre-trial that Chestnut v.

State, 538 So.2d 820 (Fla. 1989) provided a prophylactic rul e against
the use of the expert testinony by Dr. Witz concerning the presence
of Post-traumatic Stress Disorder in M. Reaves to negate the
specific intent required for first-degree nmurder (R 211-12, 2577-

2605, 2618). In Bunney v. State, 603 So. 2d 1270 (Fla. 1992), the
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def endant wanted to raise epilepsy as a defense to his ability to
formthe intent required to commt a first-degree felony nmurder and
ki dnappi ng outside the context of an insanity plea. This Court held
that while "evidence of dimnished capacity is too potentially

m sl eading to be permtted routinely in the guilt phase of crim nal
trials, evidence of 'intoxication, nedication, epilepsy, infancy, or

senility' is not." Id. at 1273.

Al though this Court did not expressly rule in
Chest nut that evidence of any particul ar
condition is admssible, it is beyond dispute
t hat evidence of voluntary intoxication or use
of nmedication is adm ssible to show | ack of
specific intent. See GQurganus v. State, 451
So.2d 817 (Fla. 1984). |If evidence of these
self-induced conditions is adm ssible, it
stands to reason that evidence of certain
commonl y understood conditions that are beyond
one's control, such as those noted in Chestnut
(epil epsy, infancy, or senility), should also
be adm ssible. In the present case, Bunney
sinply sought to show that he commtted the
crime during the course of a mnor epileptic
seizure. Ajury is emnently qualified to
consi der this.

Id. at 1273. Here, evidence of M. Reaves' nental condition and
substance abuse would certainly fall within the class of inpairnents
di scussed by this Court in Bunney which negate specific intent.

Def ense counsel attenpted to use the expertise of Dr. WIIliam
Weitz, a psychol ogi st who had been appoi nted as a defense expert at
M. Reaves first trial, to testify that M. Reaves was suffering from
a condition he called "Vietnam Syndrone." Counsel's theory of
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def ense, excusabl e hom cide, hinged on the adm ssion of Dr. Witz's
testimony. However, it was clear fromthe tenor of pre-trial
proceedi ngs and the State's objections during opening statenents that
the doctor's testinmony was not going to be admtted for the purpose
of proving up excusable homcide (R 745-753). Prior to the State's
deposition of Dr. Witz, the trial court held the expert in contenpt
and sentenced himto ten days in the county jail for failure to
respond to a subpoena for docunents (R 195). Defense counsel should
have utilized Dr. Weitz's testinony to attenpt to negate the specific
intent elenent of preneditated first-degree nmurder in conjunction
with testinmony of M. Reaves' voluntary intoxication.

Counsel was aware of the nmultiple possibilities that Dr.

Weitz's expertise provided, and during argunment concerning his pre-
trial notion to appoint Witz as the defense nental health expert, he
reveal ed that PTSD woul d be a cornerstone of M. Reaves' case at
guilt phase and penalty phase. (R 155).

Dr. Weitz's testinmony was relevant to the issue of M. Reaves
ability to formspecific intent on the night of the crime. His
testinmony with evidence of voluntary intoxication would have been
adm ssible to rebut the State's case. The prejudice of this om ssion
was that M. Reaves was foreclosed from presenting viable and
adm ssi ble testinony regarding his nental condition at the tine of

the offense as it related to his ability to formspecific intent.

40



M. Reaves' trial counsel failed or was prevented from using
pl enti ful and avail abl e evidence of M. Reaves' voluntary
intoxication at the tinme of the offense. As noted el sewhere,
post convi ction counsel retained a substance abuse expert. M. Reaves
has an extensive history of drug abuse docunented in his mlitary and
corrections records. Counsel could have effectively used this
evidence in a nunber of significant ways both at trial and sentencing
but did not.

The standard governing a defendant's right to a jury
instruction in this regard is also settled: any evidence of voluntary
intoxication at the tine of the alleged offense is sufficient to

support a defendant's request for an instruction on the issue.

Gardner v. State, 480 So. 2d 91 (Fla. 1985); Mellins v. State, 395

So. 2d 1207 (Fla. 4th DCA), review denied, 402 So. 2d 613 (Fl a.

1981). In ternms of voluntary intoxication, Florida' s courts have
consistently acknow edged that such a defense nmust be pursued by
conpetent counsel if there is evidence of intoxication, even under

ci rcunst ances where trial counsel explains that he or she "did not
feel defendant's intoxication 'nmet the statutory criteria for a jury

instruction."" Bridges v. State, 466 So. 2d 348 (Fla. 4th DCA 1985).

In M. Reaves' case, the trial record is clear. During the
gui |l t/innocence phase of trial, defense counsel presented no

corroborative evidence regarding M. Reeves' intoxication despite his
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reference during opening statenents to M. Reaves' "narcotics
addiction" (R 753). Defense counsel promsed the jury that "the
evidence will be clear that the survivor behavior in conjunction with
his use of narcotics contributed to this accidental killing" (R

753). Thereafter, the court instructed the jury on this defense
because it acknow edged that there was a possi bl e defense of
voluntary intoxication, possible even though it was not argued by

counsel. The court instructed at guilt phase:

JUDGE BALSI CER: | now instruct you on the
circunst ances that nust be proved before
WIlliam Reaves may be found guilty of first
degree nurder or of any lesser included crine.
A defense asserted in this case is voluntary

i ntoxi cation by use of drugs to the extent that
it nmerely arouses passions, dimnishes
perceptions, releases inhibitions or clouds
reason and judgnent does not excuse the

conmmi ssion of a crimnal act.

However, where a certain nental state is
an essential elenent of a crine and a person
was so intoxicated that he was incapabl e of
formng that nental state, the nental state
woul d not exist and, therefore, the crinme could
not be conm tt ed.

As | have told you, preneditated design to
kill is an essential elenent of the crine of
first degree nmurder. That's first degree
prenedi t at ed nurder.

Therefore, if you find fromthe evidence
that the Defendant was so intoxicated fromthe
voluntary use of drugs as to be incapabl e of
formng preneditated design to kill, or you
have a reasonabl e doubt about it, you should
find the Defendant not guilty of first degree
mur der .
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(R 1768-1769). Counsel unreasonably failed to pursue a voluntary
i ntoxi cati on defense even though the court suggested that it was
appropri ate.

Pursuant to Florida | aw specific intent may be negated by
evi dence of voluntary intoxication, i.e., the inability to formthe
requisite intent for robbery or the specific intent required for

prenedi tated nurder due to intoxication. Linehan v. State, 476 So.

2d 1262 (Fla. 1985); Gurganus v. State, 451 So. 2d 817 (Fla. 1984).

See also Occhicone v. State, 570 So. 2d 902, n.2 904 (Fla. 1990).

I nt oxi cation was a relevant and significant defense to the charge
whi ch supported, rather than conflicted with, the defense that M.
Reaves' counsel presented. There was no tactical or strategic

deci sion made by counsel after investigation for the rejection of a
voluntary intoxication defense, and an evidentiary hearing is

warranted. Patton v. State, 2000W. 1424526 (Fla.).

Vol untary intoxication could and shoul d have been enpl oyed as a
defense to M. Reaves' first-degree nurder charge and coul d have
rebutted the necessary elenment of preneditation inplicated in the
mur der charge. Use of the intoxication evidence and an appropriate
mental health expert in M. Reaves' case would have prevented a
verdict of first-degree nurder on the preneditated nmurder theory.

Prejudice fromcounsel's failure is clear because M. Reaves could

not have forned specific intent for nurder. See Bunney v. State, 603
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So. 2d 1270 (Fla. 1992). The trial court's pre-trial ruling should
be reviewed in |Iight of subsequent devel opnents in case |aw provide
that the rule in Chestnut does not allow the trial court to exclude
expert testinony about the conmbined effect of a defendant's nental
di sease and intoxicants allegedly consuned by the defendant on the
defendant's ability to forma specific intent even if the expert
cannot offer an opinion wthout explaining that one of the facts
relied on in reaching the stated opinion was defendant's nental

di sease. State v. Bias, 653 So.2d 380 (Fla. 1995). Had Dr. Witz

been properly prepared by defense counsel to testify as to the inpact
of substance abuse on M. Reaves' ability to formspecific intent,

wi th conpl enentary testinony about PTSD as a nental defect also
necessary for himto offer an informed opinion, his testinony would
be al |l owed under Bi as because there was "sufficient evidence in the
record to show or support an inference of the consunption of

intoxicants." See @Qurganus v. State, 451 So.2d 817, 823 (Fla. 1984).

As noted above, the trial court did give the voluntary intoxication
instruction (R 1768-1769). To the extent that expert testinony
supporting the defense of voluntary intoxication requires that the
expert express opinions about nental disease or defect as a basis for
the testinony "as to the effect of a given quantity of intoxicants"
such testinony is proper. Bias quoting Gurganus at 383.

| f the basis includes the expert's opinion that
t he def endant has a nental disease or defect
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whi ch has a recogni zed di agnosis and acts in
conbination with the given quantity of al cohol,
the entire basis for the expert's opinion
should be admtted. The jury is then made
fully aware of the basis of the expert's
opi ni on, and such basis can be explored on
Cross-exam nati on.

Id. at 383. Dr. Witz did in fact testify at the sentenci ng phase as
to his diagnoses of M. Reaves, including cocaine abuse and
pol ysubst ance abuse (R 2041, 2043). He also testified that Reaves
had reported using heroin on a significant basis while in Vietnam and
significantly escal ated drug use after returning from Vi etnam (R
2082). On cross-examnation Dr. Witz pointed out that he was al so
well aware that in an in depth taped interviewwth the police on
Sept enber 25, 1986, Reaves bl aned the shooting of the deputy sheriff
on the fact that he, Reaves, was under the influence of cocaine and
pani ¢ and paranoia (R 2090, 2093). Defense counsel failed to
investigate his client's substance abuse history or to instruct and
prepare Dr. Witz to do so, so as to provide testinony appropriate
for presentation at the guilt phase as part of an intoxication
defense. The testinony fromDr. Witz during the sentencing phase
testinmony points out defense counsel's negligence and error in this
regard:

MR. KI RSCHNER: The prosecutor nentioned

sonet hi ng about drug usage. \What significance

is there, or what is inportant in your analysis

in ternms of your diagnoses about WIIliam
Reaves' relative use of drugs and narcotics
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prior to the time he entered the Mlitary,
during the time he was in the Mlitary, and
subsequent to the tinme he was in the Mlitary?

DR \EI TZ: My notes and ny recol |l ections,
| am aware that he used narcotics, drugs, prior
to the Mlitary.

MR, KIRSCHNER. On what level? O do you know?

DR \EI TZ: | woul d be unable to answer the
significant level, the intensity | evel, except
to be very clear that his remarks to ne

i ndi cated that he had a great increase of usage
of heroin during the tine he was in Vietnam
And when he got out of Vietnam he maintained
his heroin use as well as cocai ne and ot her
substances. Had a high level and high
frequency. And the point being that whatever
the initial utilization, that his reports are

i ndicative of the fact that his frequency and
intensity use of illegal drugs increased during
and after the Vi etnam experience.

(R 2137-2138). And, as he continued to respond to the questions of
def ense counsel, Dr. Witz opined on the interaction of M. Reaves
psychol ogi cal disorder, his Vietnam experience and his Axis One

pol ysubst ance abuse:

MR. KIRSHNER: The prosecutor spent quite a
bit of tinme on the significance of WIIliam

Reaves never telling anybody: "Hey, | suffer
fromP.T.S.D." 1|Is there any significance to
t hat ?

DR \EI TZ: Yes, | believe there is.

MR. KIRSHNER: Wat is it?

DR. WEI TZ: As | have indicated, | do not
believe that M. Reaves in this case, or many
veterans, are able to definitely state, or are
even aware that Vietnamplays a major role in
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their life. The psychol ogical and enoti onal
effects it has. The way it inpacts on their
behavi or, such as maybe the depression. Their
isolation. Their rage response. Synptons that
they may sinply identify as having a problem
coping, but not relating it to their mlitary
experience. Wiat |I'mclearly saying is, |
woul d be amazed if M. Reaves woul d be so
know edgeabl e and infornmed and articulate to be
able to present that he knows Vietnamwas a
maj or factor in his behavior

* k%
MR, KIRSHNER: Wbul d there be any expected
response froma person suffering from Vi et nam
Syndrone, using Vietnam Syndronme as an
expl anation to explain behavior?

DR \EI TZ: No. | don't believe that many
individuals -- in this case, M. Reaves --
woul d have the know edge or psychol ogi cal
under st andi ng; therefore, he may sinply allude
to overtive ends such as cocai ne, cocaine,
paranoi a, suspiciousness, and potentially not
be aware of sonme of the significant factors
that affected his behavior. Hopefully, that is
where clinical evaluations can hel p elucidate
sone of the other factors.

(R 2138-2140).

In addition, substantial and valuable lay testinony as to M.
Reaves' intoxication was available. Nunerous w tnesses testified to
M . Reaves' extrenme nervousness and excessive sweating, both signs of
cocaine use. The taxi driver testified that M. Reaves' appeared
excessively nervous. (R 1232). If witness Hnton's testinony is to
be believed, as the court has held, then he and M. Reaves' were
snoki ng marijuana on the night of the offense. (R 1202). Hi nton

hi msel f was providing drugs to M. Reaves on the night of the crine.
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The remains of a marijuana cigarette confiscated fromM. Hnton's
resi dence was di scovered in public records produced for the first
tinme in 1998 and exam ned by undersi gned counsel at the Indian River
Sheriff's Ofice. Furthernore, H nton has now provided an affidavit
stating that M. Reaves was a long tinme drug user and was "all strung
out, he had been snoking crack and was pretty nmuch out of his head.
the night of the incident. (PCR 612). Reverend Leon Young has
provi ded an affidavit stating that Wlliams |life was "overpowered"
by drugs (PCR 616). M. Reaves' brother, Byron Reaves, al so
provided an affidavit stating that WIlliam "could not get away from
drugs al though he tried." (PCR 619). The taped confession itself
reflects M. Reaves own adm ssion of feelings of panic and paranoia
fromthe excessive use of crack cocaine including use on the night of
the offense.® Al of these facts corroborated a voluntary
i nt oxi cati on defense which would have rendered Dr. Witz's testinony
adm ssible. During argunent regarding the adm ssion of Dr. Witz's
testinmony, the trial court acknow edged the fact that the expert
testinony could have been used if it was offered to buttress an

affirmati ve defense such as voluntary intoxication (R 1470).

3Unr easonabl y, counsel failed to provide a copy of the taped
confession to Dr. Witz so that he could eval uate the deneanor of M.
Reaves on the night of the offense. Failure to provide this basic
background material was ineffective.
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O her witnesses testified concerning the physical evidence that
M. Reaves was a chronic crack cocai ne abuser. For exanple, the bag
of cocaine found on the ground at the crinme scene. M. Reaves
attenpt to sell crack cocaine to the undercover officer in Ceorgia,
the crack cocaine that was confiscated fromhis person at the tinme of
his arrest. (R 1266). Al of these elenents pointed to voluntary
I nt oxi cati on.

Had counsel investigated, numerous additional and independent
sources of information regarding M. Reaves' severe substance abuse
probl em woul d have been di scovered. Famly nenbers, friends, and
acquai nt ances coul d have provided conpelling information as to M.
Reaves' | ongstandi ng substance abuse problens and his constant
attenpts to get help for his problem Mlitary records would have
reflected that M. Reaves was undergoi ng drug treatnent counseling
just prior to his release fromthe mlitary. This inportant evidence
was not devel oped for the jury or for consideration by a nental
heal t h expert.

Def ense counsel ineffectively failed to present this evidence
or was prevented frompresenting this evidence by the court. During
the defense proffer of the testinony of Dr. Weitz, a psychol ogi st,
the state attorney specifically pointed to instances of M. Reaves
cocai ne use as being nore credible than the doctor's testinony:

STATE: ... The reason he shot at the deputy
was the cocai ne; not Vietnam not fl ashbacks,
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not any sort of syndrones, not any sort of
reasoning along those lines. He's blamng the
cocai ne and he nanes the cocaine as the reason.

DR. VEI TZ: As best he understands it, yes,
he is identifying the drug.

STATE: ...Page eight, " | was under the

i nfl uence of cocaine. | panicked and

paranoi d." The Defendant agai n bl ames cocai ne
for the reason he shot.

DR. VEI TZ: He al so i ndicated he pani cked

and paranoi d, which are psychol ogical --

potentially noving toward psychol ogi cal

factors. He may not explain the other

conponents which |'ve identified.
(R 1528). Even the State was forced to acknow edge that M. Reaves
crack cocaine addiction was a major factor in the conm ssion of the
of fense. Therefore, the overwhel m ng evidence of intoxication would
have been consistent with counsel's defense at trial. Counsel did
not contest quilt -- in fact, he conceded it. Counsel argued that
t he circunstances surrounding the incident and M. Reaves' actions
were dispositive in the jury's consideration of the facts of the
case. *

Counsel's failure to investigate and present this defense

prevented the jury fromconsidering a basis for guilt on a | esser

i ncluded offense to first degree murder, thereby increasing the risk

“Counsel failed to ask a single question during voir dire about
the jurors' feelings concerning the intoxication defense or their
feelings towards people who use the defense to explain their actions.
Counsel also failed to adequately exam ne the jurors' feelings on the
use of forensic testinony to establish an intoxication defense.
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that M. Reaves woul d face death in violation of the Eighth

Amendnent. See Beck v. Al abama, 477 U.S. 625 (1980). It also denied

M. Reaves a fair trial, in violation of the Sixth, E ghth and
Fourteenth Amendnents. Confidence is clearly undermned in the
out cone by counsel's deficient perfornmance.

Further, counsel failed to obtain the testinony of expert
W t nesses who coul d have expl ai ned how M. Reaves' conduct at the
tinme of the offense and his subsequent flight was notivated by his
chroni c substance abuse and the remaining effects of post-traumatic
stress disorder fromhis involvenent as a black soldier in the
Vi etnam War. Counsel also failed to secure the services of an expert
qualified to conduct neuropsychol ogical testing even though there
were indications fromthe county jail in Georgia that M. Reaves was
hospitalized shortly after his arrest conplaining of head injuries.
Such expert testinony and assi stance was avail abl e, and woul d have
been significant information for the jury to know. Postconviction
counsel is prepared to present such evidence at a hearing.

4. Conceding guilt/failure to object

Counsel conceded guilt w thout consulting M. Reaves regarding
his strategy or decision. This decision was within the purview of
t hose deci sions which nust be discussed with a defendant. This Court
has recogni zed that an evidentiary hearing is warranted when it was

"unclear as to whether [the client] was inforned of the strategy to
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concede." Harvey v. State, 656 So. 2d 1253 (Fla. 1995); see United

States v. Swanson, 943 F.2d 1070 (9th Cir. 1991). To the extent that

counsel al so conceded any incul patory evidence, counsel was
ineffective. M. Reaves is entitled to an evidentiary hearing.

Counsel 's concerns about any bias or prejudice with the jurors
regarding M. Reaves being a Vietnam vet should have been expl ored
during voir dire. Counsel asked no questions on this topic during
jury selection. Counsel failed to ask any questions on voir dire
regarding the jurors' notions about the Vietnam War, bl ack veterans,
subst ance abuse, or post-traumatic stress disorder. Counsel's
failures prejudiced M. Reaves. The failure to conduct any voir dire
on this subject constitutes ineffective assistance of counsel.

Blanco v. Wainwight, 507 So. 2d 1377 (Fla. 1987). See also Bl anco

v. Singletary, 943 F.2d 1477, 1502 (11th Gir. 1991).

Havi ng never filed a notice of intent to introduce evidence of
ot her crinmes, wongs, or acts as required by section 90.404.2 (2),
Florida Statutes, the State neverthel ess repeatedly presented
evi dence of drug use, crine, and other bad acts by M. Reaves.
Counsel's repeated failure to effectively argue these issues was
prejudicially deficient performance. The introduction of this
irrel evant evidence deprived M. Reaves of a fair trial in violation

of the United States Constitution. Rednan v. Duqger, 866 F.2d 387

(11th Gr. 1989).
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D. THE BRADY | SSUE

In order to insure that an adversarial testing, and hence a
fair trial, occur, certain obligations are inposed upon both the
prosecutor and defense counsel. The prosecutor is required to
di scl ose to the defense evidence "that is both favorable to the

accused and "material either to guilt or punishment'". United States

v. Bagley, 473 U S. 667, 674 (1985), quoting Brady v. Maryland, 373

U S. 83, 87 (1963).

In 1998, postconviction counsel obtained access to previously
undi scl osed public docunents and materials fromthe Indian River
Sheriff during the inspection of a previously undisclosed box of
materials at the Sheriff's Ofice by undersigned counsel. One of the
itenms found therein was the remains of an alleged marijuana cigarette
butt apparently confiscated fromM. H nton's residence during the
guestioning of M. Hi nton by | aw enforcenent concerning M. Reaves
visit to Hinton's hone after the nurder. No forensic analysis of the
substance has ever been undertaken. M. Hinton testified that he and

Reaves were snoking marijuana on the night of the murder. (R 1202).

In a deposition taken prior to the the first trial, H nton said
that he and Reaves were selling drugs together at Shorty's Pool room
on the evening before the nurder, that he saw Reaves snoki ng

mar i j uana and drinking beer there, and that when he | eft he
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anticipated that Reaves was going to take cocai ne | ater when he
returned to his house. (R 102-09). Oher materials in the box
i ncl uded notes regarding witness interviews and copies of autonobile
regi strations. Undersigned counsel is not aware if trial counsel had
any this material provided as part of discovery. This would be an
avenue of inquiry at an evidentiary hearing. |In order "to ensure
that a mscarriage of justice [did] not occur,"” Bagley, 473 U S. at
675, it was essential for the jury to hear the evidence.®> Confidence
is undermned in the outconme since the jury did not hear all the
evi dence.
ARGUMENT | |
THE PROSECUTORS' M SCONDUCT ARGUMENT
The prosecutor in M. Reaves' case engaged in acts of
m sconduct by making i nproper comrents during his closing argunment at
t he sentenci ng phase. A prosecutor may not use epithets or
derogatory renmarks directed toward the defendant as they
i nperm ssi bly appeal to the passions and prejudices of the jury.

See, Geen v. State, 427 So. 2d 1036, 1038 (Fla. 3d DCA 1983) ("It is

i nproper in the prosecution of persons charged with a crinme for the

M. Reaves argues Brady and ineffective assistance of counsel
in the alternative. Either the prosecutor unreasonably failed to
di scl ose or defense counsel unreasonably failed to discover
excul patory or inpeachnent evidence. Either way the resulting
conviction was unreliable and the Sixth Anendnent violated. State v.
GQunsby, 670 So. 2d 920 (Fla. 1994).
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representative of the state to apply offensive epithets to defendants
or their witnesses, and to engage in vituperative characterizations

of them") See also, Duque v. State, 498 So. 2d 1334, 1337 (Fla. 2d

DCA 1986); Dukes v. State, 356 So. 2d 873 (Fla. 4th DCA 1978).

Despite this prohibition, the prosecutor repeatedly referred to the
def endant as being "bad" (R 2289 - 2290, 2292, 2296) "a vicious
crimnal, robber and nurderer"” (R 2290) as a "cop-killer and anti -
social personalit[y]" (R 2295) and as a "killer[]" and "nmurderer[]"
(R 2296).

In addition, the prosecutor nmade nunerous inproper conments
capitalizing on the jurors' fears surrounding a | awl ess soci ety and
exhorting themto vote for the death penalty as a neans of protecting
the comunity. (R 2280 - 2282)

The prosecutor preyed on the jury's fears of rising crinme and
the ever increasing frustration of stemm ng the tide of community
viol ence. The police were portrayed as the sole barrier between the
huddl ed townspeople and the frenetic nmarauders. Wthout the
protection of |aw enforcenent, the jurors were told that they would
be at the nmercy of vicious killers Iike M. Reaves. (R 2284 -
2285). The Assistant State Attorney argued that the police represent
"The Rule of Law', w thout which there would be total anarchy.

The prosecutor's statenents were irrelevant to the charged

of fense and were highly inflammtory. See Viereck v. United States,
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318 U. S. 236, 247 - 48 (1943) (appeals to passion and prejudice and
other inflammtory appeals to the jury are inpermssible). The
jury's exposure to such argunents violated the defendant's right to
state and federal due process of |aw

The prosecutor remarks also violated the "Golden Rule.”
Through his conmments, the prosecutor inproperly asked the jurors to

envi sion thenselves in the place of the victins. Bullard v. State,

436 So. 2d 962 (Fla. 3d DCA 1983).
Moreover, the assistant state attorney inappropriately
curtailed the jury's consideration of relevant statutory mtigating

evidence, in violation of H tchcock v. Dugger, 481 U S. 393 (1987)

and Lockett v. Chio, 438 U S. 586 (1978).

Standard 3-5.8(c) of the Anerican Bar Associ ati on St andards

Relating to the Administration of Crimnal Justice warns prosecutors

"not to use argunents calculated to inflane the passions or
prejudices of the jury." Prosecutorial argunents, |ike the above,
enphasi zing the community's frustrati on and paranoi a surroundi ng
violent crime in their nei ghborhood, suggests that the jury should
apply a different standard at sentencing because of the dimnution in
the arned forces on the war on crine.

The prosecutor inperm ssibly argued facts not in evidence based
upon specul ation. Such argunents violate the Ei ghth Amendnent

because of "'the el enental due process requirenent that a defendant
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not be sentenced to death "on the basis of information which he had

no opportunity to deny or explain.""" Skipper v. South Carolina, 476

Uus 1, n. 1, 106 S. . 1669, 90 L.Ed.2d 1 (1986) (quoting Gardner v.

Florida, 430 U.S. at 363).
Deci si ons concerni ng penalty phase prosecutorial m sconduct,
i ke those regarding other features of a capital trial, have been

governed by the maximthat "death is a different kind of punishnent

fromany other which may be inposed in this country.” Grdner v.
Florida, 430 U S. 349, 357 (1977). The death penalty may not be the
product of arbitrariness or caprice. Consequently, "[a] decision on
the propriety of a closing argunment nmust | ook to the Eighth
Amendnent's command that a death sentence be based on a conplete
assessnent of the defendant's individual circunstances, and the
Fourteenth Amendnent's guarantee that no one be deprived of life

wi t hout due process of law " Coleman v. Brown, 802 F.2d 1227, 1239

(10th Gr. 1986).

"An attorney's personal opinions are irrelevant to the

sentencing jury's task." Brooks v. Kenp, 762 F.2d 1383, 1408 (11th

Cir. en banc 1985); see also, United States v. Young, 470 U.S. 1, 9

(1989). Argument stating the prosecutor's personal beliefs and

commenting on evidence not in the record is inproper. D sciplinary

Rul e 7-106(c) of the ABA Mbdel Code of Professional Responsibility

provi des that:
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In appearing in his professional capacity
before a tribunal, a |lawer shall not:

* * * %

(4) Assert his personal opinion as to the
justness of a cause, as to the credibility of a
Wi tness, as to the culpability of a civil
l[itigant, or as to the guilt or innocence of an
accused .
Despite the clear adnoni shnent agai nst the prosecutor stating
hi s/ her individual views, the State repeatedly resorted to this
i nperm ssi bl e argunent. The prosecutor's continuous expression of
his personal beliefs violated M. Reaves' state and federal due
process rights.
The prosecutor engaged in additional inproper argunents as
evi denced by the follow ng i nappropriate conments upon M. Reaves
al | eged future dangerousness (R 1873, 1914, 1925, 2078 - 2079, 2134,
2263 - 2265, 2277 - 2279, 2288 - 2291, 2293 - 2294, 2297); derogatory
references that the defense conceal ed evidence and m scharacteri zi ng
the duty of confidentiality (R 2086, 2103 - 2105, 2111, 2242);
commenti ng on Reaves' First Amendnent rights (R 2293); and
dimnishing juror responsibility (R 1834 - 1837, 2255, 2261 - 2262,
2267, 2272 - 2273, 2278, 2298, 2300).
The prosecutor is prohibited frommsstating the | aw when

arguing to the jury, whether during the guilt or innocence phase or

t he sentenci ng phase. Rogers v. Lynaugh, 848 F.2d 606, 610 (5th Cr

1988). The State inproperly argued the "law' to the jurors and nade
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i nproper comrents, including: (a) the | aw inposes the death penalty
for people who kill law enforcenent (R 2284), whereas an autonmatic
death penalty, especially one based upon the death of a police

officer, is unconstitutional, See, Sumer v. Shuman, 107 S. C. 2716

(1987); Taylor v. Louisiana, 419 U S. 522 (1975); Wodson v. North

Carolina, 428 U S. 280 (1976), (b) the jury may not consider synpathy
in rendering a sentencing verdict (R 2294), whereas synpathy and
mercy engendered by defendant's mtigating evidence is proper

consideration at the penalty phase, See, California v. Brown, 479

U S 538, 93 L.Ed.2d 934 (1987). To the extent that the State
suggested an incorrect rule of law to the sentencing jury, M.
Reaves' due process rights were violated. The m sstatenents
concerned a fundanental constitutional right that infected the
sentenci ng phase of M. Reaves' trial.

The prosecutor's inpermssible coments, in isolation or
col l ectively, had such a pervasive prejudicial effect that they
precluded the jury's rational consideration of the verdict and
sentence. To the extent trial counsel did not preserve any portion
of this issue, M. Reaves received ineffective assistance of counsel.
The incidents were inproper and allowing the jury to hear them

prejudi ced M. Reaves.
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ARGUVENT 111
THE PUBLI C RECORDS ARGUMENT
Under si gned counsel specifically requested infornmation on the

jurors in M. Reaves' 1992 trial, pursuant to Buenoano v. State, 708

So. 2d 941 (Fla. 1998), from Fl ori da Departnent of Law Enforcenent,
Marion County Clerk of GCrcuit Court, Indian R ver County Cerk of
Circuit Court, and the Indian River State AttorneyThis was done
pursuant to then in effect Emergency Florida Rule of Crim nal
Procedure 3.852, which required that counsel nmake any additional new
or supplenental public records requests in M. Reaves' behalf by the
end of Decenber 1998. During 1999, counsel was infornmed by the
Marion County Clerk of Court, the jurisdiction where the 1992 tri al
took place, that all jury related materials relevant to the tine of
M. Reaves' trial in 1992 had been destroyed.

Under si gned counsel is unable to assure the Court that al
relevant files and records from public agenci es have been provided.
(Supp. PCR. 505). This information is needed in order for undersigned

counsel to conduct a full investigation of jury issues which pertain

to this case. See Buenoano v. State, 708 So. 2d 941 (Fla. 1998).
M. Reaves is not in a position to know if any other docunents were
not di sclosed. He does not waive any Chapter 119 claimthat may
exist if allegedly destroyed docunents shoul d reappear.

ARGUMVENT | V

60



MR REAVES |'S | NNOCENT OF
FI RST- DEGREE MJURDER

| NNOCENT OF THE DEATH
PENALTY AND WAS DENI ED
ADVERSARI AL TESTI NG

M. Reaves is innocent of first-degree nurder and was deni ed an

adversarial testing, in violation of Brady v. Maryland, 373 U S. 83

(1963), Strickland v. Washington, 466 U. S. 668 (1984), and Herrera v.

Collins, 113 S. Ct. 853 (1993).

The United States Suprene Court has held that, where a person
convicted of first degree nurder and sentenced to death can show
ei ther innocence of first degree nmurder or innocence of the death
penalty, he is entitled to relief for constitutional errors which

resulted in the conviction or sentence of death. Sawer v. Witl ey,

112 S. C. 2514 (1992).¢ The Florida Suprene Court has recognized
that innocence is a claimthat can be presented in a notion pursuant

to Rule 3.850. Johnson v. Singletary, 612 So. 2d 575 (Fla. 1994);

Jones v. State, 591 So. 2d 911 (Fla. 1991). The Florida Suprene

Court has recogni zed that innocence of the death penalty al so

constitutes a claim Scott (Abron) v. Dugger, 604 So. 2d 465 (Fl a.

1992). M. Reaves can show both innocence of first degree nurder and

i nnocence of the death penalty.

6According to Sawyer, where a death sentenced individual
est abl i shes i nnocence, his clains nust be considered despite
procedural bars.
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A review of the record, the clains in M. Reaves' post-conviction
notion, and the proffers by counsel at the Huff hearing supports the
theory that M. Reaves was suffering fromP.T.S. D and substance abuse
addictions. Additionally, experts for M. Reaves will testify at an
evidentiary hearing that WIlliamwas unable to formthe intent
necessary to commt preneditated murder

Under Florida law, a person is eligible for the death penalty
if he is convicted of first degree nmurder, 8 921.141, Fla. Stat.
(1996); and if the co-sentencers find at | east one aggravating factor
sufficient to justify a death sentence. M. Reaves trial court
relied upon three aggravating circunstances to support his death
sentence: (1) prior violent felony; (2) the crine was conmtted for
t he purpose of preventing a lawful arrest, or effecting an escape
fromcustody; and (3) heinous, atrocious, or cruel. (R 2331)’. The
prior violent felony occurred al nost twenty years prior to the trial.
The finding by the court that the crine was commtted to avoid arrest
or effect escape is defied by the facts in the record and M. Reaves
mental illness and drug abuse.

M. Reaves jury was given unconstitutionally vague instructions
on one of the aggravating circunstances relied upon by the judge to

support M. Reaves's death sentence: heinous, atrocious, and cruel.

7. Note that this Court on direct appeal found the hei nous,
atrocious, and cruel aggravating factor not to apply to M. Reaves
case. However, the jury still considered it.
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As a result, this aggravating circunstance cannot be relied upon to
support M. Reaves's death sentence.

Furthernore, M. Reaves's death sentence is disproportionate.
In Florida, a death sentenced individual is rendered ineligible for a
deat h sentence where the record establishes that the death sentence
is disproportionate. Here, the |lack of aggravating circunstances
coupled with the avail abl e but unpresented evidence of mtigation
render the death sentence disproportionate. M. Reaves is innocent
of the death penalty.

To the extent that trial or appellate counsel failed to
adequately preserve this issue or failed to raise it M. Reaves was
deni ed effective assistance of counsel.

ARGUMENT V
THE JURCR | NTERVI EW AND JUROR M SCONDUCT
ARGUVMENT

Florida Rule of Professional Responsibility Rule 4-3.5(D)(4)
provides that a | awyer shall not initiate conmunications or cause
another toinitiate comunicationswthanyjuror regardingthetrial.
Thi s prohi bition inpinges upon M. Reaves' right to free associ ation
and free speech.

In M. Reaves capital trial, actual juror m sconduct occurr ed.
Trial counsel, was approached by two fenmal e jurors after thetrial was

concl uded who related to hi mthat one of the other jurors, M. John
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U varosi, was discussingthe guilt of M. Reaves fromt he begi nni ng of
thetrial, I ong beforethey were abl e to di scuss suchissues and after
t hey were i nstructed not to di scuss suchissues. This allegationcould
certainly amount to jury m sconduct. M. Reaves requested the
opportunity tointerviewthe jurors in his casein his 3.850. (PCR
504). The summary deni al order by thetrial court sinplyignoresthis
request inits finding that "if the Defendant believes that juror
m sconduct occurred, he can seek an order permtting a juror
interview" (PCR 1095-96).

At the Huff hearing, counsel for M. Reaves argued that the
pl eadi ng was i ntended toidentify trial counsel Jonat han Jay Kirschner
as the direct source of the juror msconduct allegation. (PCR 308).
The specific language in the pleading is as foll ows:

Under si gned counsel has |earned through

i nvestigationthat Jonat han Jay Ki rschner, tri al

counsel, was approached by two female jurors

after the trial was concluded and rel ated t hat

one of the other jurors, M. John U varosi, was

di scussing the guilt of M. Reaves from the

begi nning of the trial, |ong before they were

able to discuss such issues. This allegation

could certainly anbunt to jury m sconduct.
(PCR 574). M. Reaves' 3.850 pl eadi ng requested fromthe trial court
the opportunity to interview the jurors and challenged the
constitutionality of the Florida Bar rul e preventing counsel fromdoi ng

juror interviews without | eave fromthe court. (PCR 501, 504). The

trial court'sfindinginits summary deni al order that "[t] he def endant
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does not identify the source of the information. . ." (PCR 1096),
i gnores t he pl eadi ngs and counsel ' s proffer at the Huff hearing. (PCR
308).

To t he extent that M. Reaves trial counsel knewof or suspected
jury m sconduct, he unreasonably failedto nove for amstrial or bring
the m sconduct to the court's attention. The resulting prejudiceis
clear, a biased jury, who engaged in overt acts of m sconduct, was
allowed to pose as a fair and inpartial jury. The end result is a
conviction of first degree nurder in violation of the Sixth and
Fourteenth Amendnents to the United States Constitution.

ARGUVMENT VI

THE RI GHT TO CONFRONTATI ON | SSUE

Akey state's wi tness agai nst M. Reaves at trial was Erman
Eugene Hnton. H ntontestifiedat thefirst trial, but whencalledto
testify at the second trial, he testified that he did not renenber
anyt hing from1987, that he had been in prison tw ce since the first
trial, that he was unable to read or wite and had no nenory of
anyt hing that happened so long ago (R 1122-1127).

Over defense obj ection, the court rul ed H nton was "unavai | abl e"
and his testinmony fromthe first trial was read into the record (R
1128-1130). However, not all of the testinony was read to the jury.
The trial court preventedthe jury fromhearingthe prior inconsistent

statenents of H nton that underm ned H nton's credi bility over defense
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objection (R 1130-1133). Defense counsel was forced to proffer
Hinton's prior inconsistent statenents and t he evi dence of his nine
prior felony convictions (R 1133-1145). Thejuryrelied on H nton's
prior testinony w thout know edge of all his prior convictions or
i nconsi stent statenents. During cross-examnation in his prior
testinmony H nton admtted to "four or five" felony convictions or
crimes involving dishonesty (R 1189). The jury could not
intelligently judge Hinton's credibility without this critical
i nformation.

The confrontation clause i s applicabletothe sentenci ng process.

Spect v. Patterson, 386 U. S. 605 (1967); Tonpkins v. State, 502 So. 2d

415 (Fl a. 1986). The confrontati on cl ause guaranteed M. Reaves' ri ght
to confront adverse wi t nesses and al so guar ant eed hi man opportunity
for the trier of fact to judge the credibility of state w tnesses.

Bar ber v. Page, 390 U. S. 719, 721 (1968). M. Reaves was deni ed t hese

rights by the trial court's ruling.

The key rol e of Eugene Hi nton was a maj or i ssue during the guilt
phase. He was the only witness at trial that clained M. Reaves
confessed on t he ni ght of the nurder. Wthout his testinony, there was
no extrinsic corroboration of M. Reaves' confession. It was
inperative that the jury know the true extent of M. Hnton's
i nconsi stent credi bility problens includinghis prior convictions and

i nconsi stent statenments. This Court agreed that it was error not to

66



admt Honton's prior inconsistent testinony but held that it was
har m ess because the i nconsi stenci es "pertainedto details and di d not

repudi ate the significant aspects of histestinony." Reaves v. State,

639 So. 2d 1 (Fla. 1994).

However, this Court failed to consider the inpact these omtted
"details" had on the jury who knew nothing about M. Hnton's
credibility problens. Nor didthis Court consider that M. H nton's
testinony was read into the record by the prosecution. Prosecutor
Barl owgave the credibility of his officeto H nton's prior statenents.
This Court al soignoredthe fact that thetrial court allowed testinony
to be read fromthe first trial on which M. Reaves' conviction had
been reversed because of a conflict of interest between the state
attorney's office and his forner defense counsel. Therefore, the
cross-exam nation that occurred at the first trial was tainted. M.
Reaves was never afforded true cross-exam nation of this witness by a
conflict-free proceeding. Mreinportantly, thejury was not apprised
of this fundanental flawin Hinton's testinony.

The trial court erred inruling that Hinton's prior testinony
could be adm tted as substantive evidence. The cross-exam nation
conducted of Hinton at the first trial was an insufficient basis on
which to all owthe testinony because M. Reaves did not have a fair
trial or fair cross-exam nati on of H nton when hi s testinony was gi ven.

Thi s Court acknow edged that this was error. The findingthat H nton
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was "unavail able" denied M. Reaves his right to face to face
confrontation of the state's key witness. The requirenents of section
90.904(1) were not net and t he adm ssi on of Hinton's forner testinony
violated the M. Reaves' Fifth, Sixth, Ei ghth and Fourteent h Amrendnent
rights.

Counsel also notes that M. Hinton provided post-conviction
counsel with an affidavit that was attached to M. Reaves' 3.850.
(PCR 612-14). A portion of the affidavit is specifically rel evant
here, since H nton swears that at the tinme of the of fense Reaves was
"all strung out, he had been snoki ng crack and was pretty nuch out of
hi s head, he was real scared.” (PCR 613). This statenent by Hi nton,
if he had been allowed to testify at an evidenti ary heari ng, woul d be
applicable to both a guilt phase i ntoxication defense as well as to
support for statutory mtigationthat was not found by thetrial court.
This new information, which nust be accepted as true, warrants an

evi denti ary heari ng.

ARGUVENT VI |
COUNSEL' S FAI LURE TO GBJECT TO UNCONSTI TUTI ONAL
JURY | NSTRUCTI ONS

A AGCGRAVATI NG Cl RCUMSTANCES

1. | mpr oper doubl i ng
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M. Reaves' jury was instructed on the aggravating factors of
"previously convicted of anot her capital offense or afel ony invol ving
the use or threat of violence to some person” (Fla. Stat.
8921.141(5) (b)), "the nurder was commtted to di srupt or hinder the
exerci se of a governnental function or the enforcenent of | aws" (Fl a.
Stat. 8921.141(5)(g)), and "the capital felony was commtted for the
pur pose of avoiding or preventing alawful arrest or effectuating an
escape from custody" (Fla. Stat. 8921.141(5)(e)), based upon the
state's theory that M. Reaves killed O ficer Raczkoski to prevent his
arrest (R 2254-56, 2269, 2279-2285). Despite defense objectionsto
the contrary, the court permtted i nperm ssible doubling by thejury
(R 2301, 2314, 2331).

Thi s Court has consistently held that "doubling"” of aggravati ng

circunstances is inproper. See Richardsonv. State, 437 So. 2d 1091

(Fla. 1983); Provencev. State, 337 So. 2d 783, 786 (Fla. 1976); d ark

v. State, 379 So. 2d 97, 104 (Fla. 1980); Wlty v. State, 402 So. 2d
1139 (Fla. 1981).

2. Unconstitutionally vague aggravati ng circunstances

In sentencing M. Reaves to death, the trial court found the
aggravating factor of avoiding arrest (R 2253-54, 2279-80, 2301-02,
2314, 2331). However, thejury instructions regardingthis aggravator
didnot includethis Court'slimtingconstruction of this aggravating

circunstance in finding this factor. As aresult, this aggravating
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factor was broadly applied, see Godfrey v. Georgia, 446 U S. 420

(1980); Maynard v. Cartwight, 108 S. Ct. 1853 (1988), and failed to

genui nely narrowt he cl ass of persons eligiblefor the death sentence.

See Zant v. Stephens, 462 U S. 862, 876 (1983). M. Reaves' death
sentence was inposed in violation of the Ei ghth and Fourteenth
Amendnents to the United States Constitution.

Inaddition, At thetine of M. Reaves' sentencing, thelanguage
of 8§ 921.141 (5), Fla. Stat. (1991), which defined the"heinous,

atrocious, or cruel,"” and "prior violent fel ony" aggravating factors

were facially vague and overbroad. Godfrey v. Georgia, 446 U S. 420
(1980). Relief is warranted
3. The "victimwas a |aw enforcenent officer"” aggravating
circunstance was inproperly applied
Section 921. 141 (5)(j) of the Florida Statutes becane effective
Cct ober 1, 1987, one year after M. Reaves was accused of comm tting a
crinme. Defense counsel objectedtothe use of this aggravator onthe

basis of its ex post facto application (R 2183, 2254).

Al though the trial court did not enunerate in its findings an
aggravator that the "victi mwas a |l awenforcenent officer,"” the jury

considered it after instruction fromthe court:

The aggravating circunstances that you may
consider arelimtedto any of the foll ow ng that
are established by the evidence:
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5. The victim of the crime for which the

defendant is to be sentenced was a |aw

enf orcenent of ficer engaged i n t he performance of

the officer's official duties.
(R 2313 - 2314). The use of this vague aggravating circunstance
changed t he puni shnent that M. Reaves woul d recei ve. Thi s enact nent
was retrospective and di sadvantaged M. Reaves. Thisis aviolation

of the ex post facto clause of both the federal and state

constitutions. Mller v. Florida, 482 U.S. 423 (1987). Relief under

the 3.850 notion nust be granted.

4. The Johnson v. M ssissippi argunent

The trial court found as an aggravati ng ci rcunstance i n support
of M. Reaves' death sentence that he had previ ously been convi ct ed of
anot her felony involving the use of or threat of violenceto a person
(R 2331). The basis for this findi ngwas based upon two nearly twenty
(20) year ol d convictions for conspiracy to conmt robbery and grand
| arceny (R 1830, 1870, 1872) and a nore recent conviction for battery
on a lawenforcenent officer (R 1880). Defense counsel objectedto
t hi s aggravating circunstance and to the Court instructing the jury
regarding this circunstance (R 1829, 1832). Trial counsel conceded
the convictions in 1973 as statutory aggravators at t he penal ty phase.

(R 2300).
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It was unconstitutional for either thejury or thetrial court to
consider this aggravating circunstance. M. Reaves' sentencing
proceedi ngs were fundanentally unfair.

The fundanmental respect for humanity underlying the Eighth
Amendnent ' s prohi biti on agai nst cruel and unusual puni shnent gives ri se
toaspecial "needfor reliabilityinthe determ nationthat deathis

the appropriate punishnment' in any capital case." Johnson v.

M ssissippi, 486 U S. 578, 100 L.Ed.2d 575, 584 (1988).

To the extent trial counsel did not properly preservethis claim
M. Reaves receivedineffective assi stance of counsel. M. Reavesis
entitled to an evidentiary hearing onthis issue, as the records and
filesinthis case do not conclusively showthat heis entitledto no

relief.

B. THE CALDWELL ARGUMENT

M. Reaves' jury was repeatedly instructed by the court and t he
prosecutor that it's role was nerely "advisory” in violation of | aw.
(R 2272-73, 2278, 2298, 2315-22). Defense counsel did not object to
this erroneous instruction. Herethejury's sense of responsibility
woul d have been di m ni shed by t he m sl eadi ng conments and i nstructi ons
regarding the jury's role. This dimnution of the jury's sense of

responsibility violated the E ghth Anvendnent. Caldwell v. M ssi ssi ppi,

472 U.S. 320 (1985).
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C. BURDEN SHI FTI NG
The St at e nust prove t hat aggravati ng ci rcunst ances out wei gh t he

mtigation. Statev. D xon, 283 So.3d 1 (Fla. 1973), cert denied 416

U S. 943 (1974). This standard was not appliedto M. Reaves' capital
sentenci ng phase and counsel failed to object to the court and
prosecutor, inproperly shifting to M. Reaves the burden of proving

whet her he should live or die, Miullaney v. WIbur, 4211 U S. 684

(1975). Relief is warranted.
D. THE EXPERT TESTI MONY | NSTRUCTI ON
The trial court instructed the jury on expert w tnesses as

fol |l ows:

Expert witnesses are | i ke other wtnesses, with

one exception. The lawperm ts an expert w tness

to give his opinion.

However, an expert's opinion is only

reliabl e when gi ven on a subj ect about whi ch you
believe himto be an expert.

Li ke other w tnesses, you may believe or
di sbelieve all or any part of an expert's
testi nony.
(R 1683-1684) (enphasis added). Defense counsel did not object to
this instruction.
The Court' s instruction was an erroneous statenent of law. The
deci si on of whether a particular witness is qualifiedas an expert to

present opi nion testinony onthe subject at issueis to be made by the

trial judge alone. Ramirez v. State, 651 So. 2d 1164 (Fla. 1995)
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(citing Johnson v. State, 393 So. 2d 1069, 1072 (Fla. 1980), cert.
deni ed, 454 U. S. 882 (1981)). The Court's instructionhere permtted
the jury to deci de whet her an expert was truly expert inthefieldin
whi ch the Court had al ready qualified him Inadditiontojudginghis
credibility, the jury was permtted to judge his expertise. That
determ nati on bel ongs solely tothe judge. Trial counsel'sfailureto
object, without tactic or strategy, performance was ineffective.
ARGUMENT VI | |

THE STATE' S DECI S| ON TO SEEK THE DEATH PENALTY | N

MR. REAVES' CASE WAS BASED UPON RACI AL

CONSI DERATI ONS

In M. Reaves case, the State exercisedits discretionto seekthe

deat h penal ty based upon raci al considerations. The State'sracially-
based decision to seek death in M. Reaves case violated equa
protection and t he ei ght h anendnment. The equal protection violation
ari ses because theracial bias of the State's decisionis anarbitrary,

unjustifiable classification which has no rational relationship to

acconplishing alegitimate state objective. MO eskey v. Kenp, 481

U S at 291, n.8. The State's decision to seek death was based upon
pur posef ul discrimnationwhichhad adiscrimnatory i npact upon M.
Reaves. 1d at 292.

ARGUMENT | X

THE EXCESSI VE SECURI TY MEASURES ARGUMENT
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Excessi ve uni forned pol i ce presence prejudi ced M. Reaves' tri al
proceedi ngs. (R 704). This fear of racial tensions resulting froma
bl ack def endant killing awhite officer was so pervasi ve and t he pre-
trial publicity soinflamatory that a change of venue was granted in
both trials that were hel d against M. Reaves. In this instance, a
change of venue was granted froml ndi an R ver County to Mari on County
(R 2467). Therefore, the presence of uniformed police officers was an
especially volatile issue.

The record cl early denonstrates that O ficer Raczkoski's fell ow
police officers were auniformed presence inthe courtroomand exerting
pressure upon Judge Balsiger as well as intimdating M. Reaves,
def ense counsel, and nost inportantly, the jury. This intimdation
prejudi ced M. Reaves and resulted in his conviction of first degree
mur der and sentence of death.

M . Reaves' counsel objected to the presence of these uniforned
police officers, but neither the State, nor thetrial court prevented
their presence (R 704). Furthernore, to the extent sone [imt was
pl aced upon t he att endance of uniforned police officers, that limt did
not curtail the attendance of nunerous uniforned police officers nor
didit consider the additional effect of the uniformed correctional
officers and court liaison officers on M. Reaves' jury.

The presence of these unifornmed officersintimdatedthe jury and

the trial court intoinposingthe sentence of death upon M. Reaves.
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M. Reaves' rights were viol ated under Hol brook v. Flynn, 106 S. C.

1340 (1986).
ARGUVENT X

FLORIDA'S CAPI TAL SENTENCING STATUTE IS
UNCONSTI TUTI ONAL

Florida's death penal ty statute denies M. Reaves his right to due
process of | awand constitutes cruel and unusual puni shnent onits face
and as appliedtothis case. Execution by el ectrocution and/or | et hal
injection constitutes cruel and wunusual punishnment under the
constitutions of both Floridaandthe United States. M. Reaves hereby
preserves argunents as tothe constitutionality of the death penalty,
giventhis Court's precedents. M. Reaves alsoclains all rights as an
Anerican citizen under international human rights covenants either
signed by the President or ratified by the Senate.

ARGUMENT XI
THE CUMULATI VE ERROR ARGUMENT

M . Reaves did not receive the fundanentally fair trial to which
he was entitl ed under t he Ei ght h and Fourt eent h Anendnents. See Heath
v. Jones, 841 F. 2d 1126 (11th Cr. 1991). It fail ed because t he sheer
nunber and types of errors that occurredinhistrial, when consi dered
as awhole, virtually dictatedthe sentence that M. Reaves ultimately
recei ved.

The flaws i n the systemwhi ch sentenced M. Reaves to death are
many. They have been poi nted out not only throughout this brief, but
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also in M. Reaves' direct appeal and while there are neans for
addr essi ng each individual error, addressing each error only on an
i ndi vi dual basis wi Il not afford constitutionally adequate saf eguards
agai nst M. Reaves' inproperly inposed death sentence. This error
cannot be harm ess. The results of the trial and sentencing are not
reliable. Relief is warranted.
ARGUMENT XI |
THE JUDI Cl AL Bl AS ARGUMENT

At trial and sentencing, M. Reaves was deni ed an adversari al
testing because the bias of thetrial court soinfectedthe proceedi ngs
as to substantially interfere with the defense counsel's ability to
litigate his case that an inpartial jury could not be inpanell ed.

The trial court's bias in favor of the state is evident in the
record. For exanple, at trial during the penalty phase, Judge Janes
Bal siger rushed the proceedings and abrogated M. Reaves'
constitutional rights (R 2173); overrul ed def ense counsel ' s obj ecti on
to testinony concerning information not in evidence (R 1824 - 1825,
1871); sustained the State's objection to Fran Ross' testinony
regar di ng her background and acconpl i shnments (R 1897 - 1898); fail ed
to admt clearly adm ssible evidence in mtigation or to weigh and
consider the mtigating testinony of Fran Ross, as her testinony
related to the community i n whi ch Reaves was rai sed (R 1903 - 1904,

1906); chasti sed def ense wi t nesses and underm ned their testinony and
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credibility beforethe jury (R 1912, 1967, 1983 - 1985, 1989 - 1990,
1992, 1997 - 1998, 2017 - 2018, 2032, 2102 - 2103, 2107, 2129);

pr ecl uded and m sunder st ood t he presentati on of mtigating evidencein

violation of H tchcock v. Dugger, 481 U. S. 393 (1987) and Lockett v.
Ghio, 438 U.S. 586 (1978) (R 1912, 1967, 1983 - 1985, 1989 - 1990,
1992, 1997 - 1998, 2017 - 2018, 2027, 2032, 2065 - 2068, 2102 - 2103,
2107, 2129, 2259 - 2260); denied counsel opportunity to proffer
evi dence to perfect hisrecord (R 2068); overrul ed def ense obj ecti on
to State m scharacterizing the duty of confidentiality and i nmputing
t hat t he def ense conceal ed evi dence (R 2086); deniedtrial counsel's
motioninlimneto exclude evidence of future dangerousness (R 2263 -
2265, 2277 - 2279, 2288 - 2291, 2293 - 2294, 2297); assisted the
prosecutioninthe presentation of its case (R 2264); addressed the
jury and comrented onits sentencing verdict: "And | want you to know
t hat you have ny personal thanks and the State's personal thanks. Thank
you very much, |adies and gentlenen." (R 2325-2326); failed to
consi der and accord adequat e wei ght to statutory mtigators (R 2332);
failedtorestrict the presence of officersinthe courtroomandinthe
adj acent hal | ways.

Tothe extent that thetrial court would all ow, counsel's failure
to object or nove for mstrial when the bias and m sconduct of the
court and was obviously prejudicing the jury, constitutes deficient

per f or mance.
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M. Reaves was prejudiced by the court's inproper and bi ased
conduct, and by his counsel's failure to object to such conduct.
Relief is warranted. M. Reaves requests an evidentiary hearing on
this issue.

ARGUMENT XI | |

THE JURY WAS NOT ACBERMVBNCRUSS- SECTI ON OF THE

The State unconstitutionally exercisedits perenptory chall enges
to discrimnate on the basis of race, gender, and national originin
vi ol ation of M. Reaves' rights guaranteed by the Si xth, Ei ghth, and
Fourteent h Anendnents to t he Constitution of the United States and of

the Fl orida Constitution. Batsonv. Kentucky, 476 U.S. 79, 130 (1986);

J.E.B. v. Alabama exrel. T.B., 114 S. C. 1419 (1994). See, Powers v.

Ghio, 111 S. &. 1364 (1991) (white def endant coul d chal | enge excl usi on

of African Americans fromthe petit jury). See al so, Hernandez v. New

York, 111 S. C. 1859 (1991) (Batson analysis applied to Latino
potential jurors.)

The defendant, WIIliam Reaves. is an African American nale.
The victimwas a white nale. It 1is alleged that the jury was
conprised of two (2) nen and ten (10) wonen. The raci al conposition of
the jury is not evident fromthe record, and i s unknown at t he present
time. M. Reaves, however, does not waive any potential clains.

It isallegedthat the alternates were conprised of two (2) wonen.
The racial conposition of the alternates is not evident fromthe
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record, and i s unknown at the present tinme. As noted el sewhere, the
county authorities report that therecord of jury informationfrom1992
has reportedly been destroyed.

The failure to nake an accurate record of the race, gender, and
national origins of thejury venire nenbers made it i npossible for M.
Reaves to obtain reliable appellate review of this claim To the
extent trial counsel didnot properly preservethisclaim M. Reaves
recei ved ineffective assistance of counsel.

ARGUMENT XI V
MR, REAVES | S | NSANE TO BE EXECUTED

M. Reaves is insane to be executed. In Fordv. Wai nwi ght, 477

U S. 399 (1986), the United States Suprene Court held that the Ei ghth
Amendnent protects individuals fromthe cruel and unusual puni shrment of
bei ng executed whil e insane.

M. Reaves acknowl edges that this claim is not ripe for
consi deration. However, it nust be raised to preserve the clai mfor
review in future proceedings and in federal court should that be

necessary. See Stewart v. Martinez-Villareal, 118 S. Ct. 1618 (1998).

Accordingly M. Reaves nust raise this issue in the instant pleading.

CONCLUSI ONS AND RELI EF SOUGHT

Based upon t he foregoi ng and t he record, M. Reaves respectfully
urgesthis Court toreversethelower court's sunmary deni al order, to

grant an evidentiary hearing on the out standi ng penalty phase cl ai ns
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and guilt phase clains, and to grant such other relief as the Court

deens just and proper.
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