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STATEMENT OF FONT

Mr. Reaves Reply Brief iswritten in Courier font, size 12.
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ARGUMENT IN REPLY

ARGUMENT |

The State pointsout that thetria court found Mr. Reaves pleadingsto beinsufficiently pled and/or
that thetria record supportedthetria court'ssummary denia order concerningtheineffectivenessof tria
counsel at the guilt phase and penalty phase. (State's Brief at 6)(PCR. 1089-95, 1099-1102). Mr.
Reaves position isthat he has clearly met the burden under Fla. R. Crim. P. 3.850. Asnoted by this
Court, "[w]hilethe post conviction defendant hastheburden of pleading asufficient factua basisfor relief,
an evidentiary hearing is presumed necessary absent aconclusive demonstration that the defendant is

entitled to no relief". Gaskin v. State, 737 So. 2d 509 (Fla. 1999). Seealso Peedev. State, 748 So. 2d

253Ha. (1999). Therulewasnever intended to becomeahindranceto obtai ning ahearing or to permit
thetrial court to resolvedisputed issuesinasummary fashion. Id. Although Mr. Reaves pleadingwas
sufficient and adequate under therules, hemadeagoodfaith attempt at the Huff v. State, 622 So. 2d 922
(Ha 1993) hearing to provide supplemental information concerning severa of theclaims, aneffort that was
rebuffed by the State and the trial court. (Supp. PCR. 290-91, 306-07, 338-39, 350).

OnFebruary 9, 2000, the Court signeditsorder denying Defendant'sMotionandreferredinthe
summary denia order to alleged deficienciesintheMotion, including what the court described asafailure
to plead the names, conclusions and opinions of a neuropsychologist and other experts retained by
postconviction counsal, " The Defendant doesnot identify either expert or what conclusionsand opinions
theexpertscouldrelate, other thanthat the psychol ogist will testify that Reavessuffersfrom post-traumatic
stress disorder.” (PCR. 1093).

Regarding theallegedfailureby Mr. Reavesto plead detail sabout theexperts, the State and the



tria courtignoretherecord. Without regardtothe substantia additional information provided at the Huff
hearing, themotion doesprovide substantia information about the opinionsand potentia testimony of the
experts retained by postconviction counsel:

...[C]ounsd'sfailureto obtain theservicesof expertstoexplain (i)
the impoverished conditions of Mr. Reaves childhood, (ii) the racial
experiencesof theblack soldier in Vietnam, (iii) theeffectsof substance
abuse on victimsof post-traumatic stressdisorder, (iv) the duration of
post-traumatic stressdisorder and itseffectsin stressful situations, (v) the
effects of chronic substance abuse on ability to form specific intent.
Counsdl alsofailedto securetheservicesof anexpert quaified to conduct
neuropsychologica testing eventhough therewereindicationsfromthe
county jail inGeorgiathat Mr. Reaveswashospitalized shortly after his
arrest complaining of headinjuries. Such expert testimony and assistance
wasavailable, and would havebeen significant informationfor thejury to
know. Post-conviction counsel has obtained the services of a neuro-
psychologist who hasevaluated Mr. Reaves. Expert testimony at an
evidentiary hearing will support thefinding of at least additional
non-statutory mitigating circumstances based on the neuro-
psychological findingstodate. Inaddition, post-conviction counse has
asohadaclinical psychologist examineMr. Reaves. Thispsychologistis
himsdlf ablack Vietnam veteranwith specid expertiseinthediagnossand
treatment of post-traumatic stressdisorder inveterans. Heispr epar ed
to testify that Mr. Reaves suffers from severe post-traumatic
stress disorder and does not suffer from anti-social personality
disorder. Based on the findings of these experts retained by post-
conviction counsel, a substance abuse expert is also being retained.

(PCR. 39-40)(emphasisadded). Additional detail concerning the prospectivetestimony wasasoincluded
in the pleading:

6. Undersigned counsel hasdetermined through theuse of mental health
experts who were available and would have testified at the time of
trial that Mr. Reaves suffers from Post Traumatic Stress
Disorder, brain damage and a severe addiction to drugs. The
combination of P.T.S.D. and severedrug use caused Mr. Reaves
tosuffer fromwhat iscommonly known asdissociation (theinability
of aper sontohaveintegration of action and thoughts) wherein he
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believes he is back in war. Mr. Reaves would have been
incoherent and hisability tomakeproper judgementsevapor ated.
It has also been determined that the previous diagnosis of anti-
social personality disorder iswrong. Far from anti-social, Mr.
Reavesisremor seful and sorrowful aswasclearly indicated by his
confession. Had counsel been effectivethepreviousexpert should
have been given the right tools with which to make a proper
diagnosis. Undersigned counsel haslear ned that thecombination
of trauma(P.T.S.D.), substanceabuseand lack of knowledgeinthe
African American culture on the part of an expert can lead a
psychologist to error in their findings:

A magjor assessment problem, when encountering what appears
to beanti-socia behaviorincombat veterans, isthat apersonality
disorder could be diagnosed although PTSD may be more
accurate. ... A thoroughintakeeval uation should beemployed
to differentiate between possible personality disorders and
combat veterans with PTSD and accompanying maladaptive
behaviors.

POST-TRAUMATIC STRESS DISORDERS: A Handbook
For Clinicians, Edited by TomWilliams, Psy.D., published by the
Disabled American Veterans, 1987, page 105.

7. Persistent under-reporting of thepreval enceand severity of post
traumatic stressdisorder inVietnam veteranscontinuesto bean obstacle
inmounting adefensebasedin part onthepresenceof PTSD. Therehas
been serious attention given to this matter:
Findings from the National Vietnam Veterans Readjustment
Sudy (NVVRS), arigoroudy designed and executed nationwide
epidemiologica study of a random sample of Vietnam-era
veteransand arandom sampleof demographicaly smilar civilian
controls, showed that 35.8 percent of male Vietnam combat
veteransmet thefull American Psychiatric Associationdiagnostic
criteriafor PTSD at thetimeof thestudy, inthelate1980s. This
many men had grossly unhealed psychological injuries, amost
twenty yearsafter their wasexperience. Thisisathirty-twofold
increase in the prevalence of PTSD compared to the random
sampleof demographicaly smilar civilians. Morethan 70 percent
of combat veteranshad experienced at | east one of the cardinal
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symptoms("partid PTSD") a sometimeintheir lives, evenif they
did not receive the full syndrome diagnosis.

JONATHAN SHAY, M.D., PH.D., ACHILLES IN
VIETNAM: COMBAT TRAUMA AND THE UNDOING OF
CHARACTER 168 (1994).

Inrecent years, increas ng attention hasbeen giventotheproblem
of diagnosticians and experts mistaking the symptoms of PTSD for
antisocial personality disorder, as occurred in Mr. Reaves case:

Regardlessof whenthey werefirst seen, most of my patientshave
also been diagnosed with borderline or antisocial personality
disorder, aswell asother personality disorders. | donot believe
theofficial PTSD criteriacapturethe devastation of mental life
after severecombat trauma, becausethey neglect thedamaging
personality changes that frequently follow prolonged, severe
trauma. The World Health Organization's Classification of
Mental and Behavioral Disordersoffersthecategory "Enduring
persondity changeafter catastrophic experience,” defined asthese
personality features that did not exist before the trauma:

@ a hostile or mistrustful attitude toward the
world;
(b) socia withdrawal
(c) feelings of emptiness or hopel essness
(d) achronicfedling of being "ontheedge," asif constantly
threatened;
(e estrangement.

More than simply inflicting the set of symptoms described in

DSM-I11-R, prolonged combat can wreck thepersonality. Id at

169.
(PCR. 46-49)(emphasisadded). Inadditiontotheprofferedtestimony, thereferencesto other sources
wereprovided to counsel by the expertsand their inclusion wasintended to supplement the pleadings.

ThusMr. Reaves pleading, standing a one, provided ample description of the prospective testimony,

certainly sufficient to meet the pleading requirements. At theHuff hearing counsdl also specifically proffered
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that an African American psychologist that been retained who had diagnosed Mr. Reaves with Post-
Traumatic StressDisorder and that hewoul d testify asto the presence of statutory mitigation based onfive
different testsfor PTSD. (Supp. PCR. 337-339). Mr. Reavesshould begranted an evidentiary hearing
so that the expert witnesses can be heard and in order to create a compl ete record.

InGaskinv. State, 737 S0.2d 509, footnote 10 (Fla. 1999), the Supreme Court delineated that
evidentiary hearings are necessary as follows:

... Specificaly, thetria court denied Gaskin'sclamsof ineffectiveass stanceof guiltand
penalty phasecounsel, in part because hefailed to namethewitnessesheintendedtocall
and state whether they were available to testify. Contrary to thetrial court's finding
however, thereisno requirement under rule 3.850 that amovant must allegethenamesand
identitiesof witnessesinadditiontothenatureof their testimony inapostconvictionmotion.
Rather, rule 3.850 merely requiresthe motion to state the judgment or sentence under
attack, whether there was an appeal from the judgment and the disposition thereof,
whether apreviouspostconviction motionwasfiled and, if so, thereasontheclaimsinthe
present motionwerenot filedintheformer motion, thenature of therelief sought, anda
brief statement of the factsrelied upon in support of the motion. See Fla. R. Crim. P.
3.850(c).

InVallev. State, 705 So.2d 1331 (Fla. 1997), wehelditwaserror for thetrial court to summarily

deny Valle's 3.850 motion on the basis that no supporting affidavits had been submitted:

Rule 3.850(c), which setsforth the contentsof a3.850 motion, requires
amovant toincludeabrief statement of thefacts(and other conditions)
relied on in support of the motion. Fla. R. Crim. P. 3.850(c)(6).
However, nothingintherulerequiresthemovant to attach anaffidavit or
authorizesatria court to deny themotion onthebas sof amovant'sfailure
to do so.

Id. at 1334. Likewise, nothingintherulestatesthat amovant must allegetheidentitiesof
thewitnesses, thenatureof their testimony, or their availability totestify. Itisduringthe
evidentiary hearing that Gaskin must come forward with witnessesto substantiate the
allegationsraisedinthepostconvictionmotion. Therefore, weholdthat it waserror for the
trial court to require Gaskinto plead theidentitiesof witnessesin order tobeentitledtoa
hearing.



Mr. Reaves should betreated no differently than Gaskin and therefore should be permitted to
present the facts alleged in hisMotion during an evidentiary hearing. Thefindingsinthetria court's

summary denial order are plainly erroneous.

ThisCourt recently clarified that aclaimunder Strickland v. Washington, 466 U.S. 668 (1984),

"Isamixed question of law andfact, subject toplenary review." Stephensv. State, 748 So. 2d 1028, 1032

(Fla. 1999). Whileareviewing court appliesthe" competent and substantial evidence" standardtoatrial
court'sfactual findingsand credibility determinations, theultimatelegal determination of both deficient
performanceand pre udiceare mixed questionsand the appel late court owesno deferencetolower court
rulingsand must performdenovo review. Further, inassessing thedeferenceafforded tofactual findings,
review of theentirerecordisalsorequired. SeeWayv. State, 760 So. 2d 903 (Fla. 2000)(emphasis
added)(concluding that lower court'sfinding that Brady evidence had been disclosed totrial counsel was
not supported by competent and substantial evidence). ThisCourt, asthetrial court failedtodo, should
takeinto account al theadditional material presented at theHuff hearing aswell asthematerid cited above.
(Appdlant'sinitial Brief at 13). Itisclear that under the appropriate standard of review, ignored by the
Appellee, that Mr. Reaveswill prevail on hisStrickland claimif heisallowed to develop hiscaseinan
evidentiary hearing.

Dr.Weitz, thedefensementa healthexpert at trid, did find both statutory mental health mitigators.
(R.2052). Andthe State'sBrief pointsout that inthe summary denial of Mr. Reavespostconvictionmotion
thetrial court relied onthisfact and thefact that thejury wasinstructed on both mental health mitigators
asproof that trial counsel'suse of mental health expertswasnot deficient performance. (State'sBrief at

5). TheStateignoresthefact that trial counsel failed to addressmitigating circumstancesin hisclosing
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argument at the penalty phase. (R. 2299-2312). But despitethecredentialsand credibility that the State
imputesto Dr. Weitzintheir Brief, Judge Basiger found no statutory mitigation. (R. 3009-36). TheState's
Brief ssimply does not respond to the meat of Mr. Reaves penalty phase ineffectiveness argument. Dr.
Weitz'sperformanceasamental health expert wassubstandard and deficient onitsowntermsandincluded
andemonstrably outright misdiagnosisof Mr. Reavesasantisocial personality disorder based onthethen
existingdiagnosticcriteria. Weitzasofaledtofindthat Mr. Reavessufferedfrom PTSD, afindingthatis
directly contradicted by theexpertsretained by postconviction counsel. Theseissueswould, of course,
have beenfeaturesof theexpert testimony at an evidentiary hearing. However, theseglaring diagnostic
errorswereonly symptomatic of thehost of problemswith themental health evaluation of Mr. Reavesand
thetrial counsel's preparation of the penalty phasecase. Thepregudiceto Mr. Reavesthat ensued from
Dr. Weitz'stestimony isclear. Weitzfailedto properly diagnoseMr. Reaves maor mentd illnesson Axis
I; heprovided afal sebut damaging finding of antisocia personality disorder that buttressed thetestimony
of the State'sexpert, Dr. Cheshire; and, theresult wasthat histestimony failed to convincethecourt that
there was any statutory mitigation.

Inanattempt to refutetheobviouspregudiceto Mr. Reaves, the State'sBrief arguesthat the family
membersand friends testimony that was presented at trial refutesthe claim that trial counsel failled to
conduct an adequateinvestigation into Mr. Reavesfamily background. (State'sBrief at 18). Thetrial
court'sorder summarily denying postconvictionrelief regarding thesocia history/family history portion of
the penalty phaseineffectiveassi stanceof counsdl claim statedthat,”. . .thesourceof thisnarrativeisnot
identified, soitisimpossiblefor the Court to determinewhether aparticular witnessdidtestify at trial, or

whether thewitnesswould havebeen available.” (PCR. 1099). AttheHuff hearing counsd for Mr. Reaves



explained the source of the narrative. (Supp. PCR. 340-41).
Judge Balsiger's sentencing order after trial detailed the relevance and weight he gaveto the
testimony at trial from family and friends:

[T]he only testimony concerning his family and community
background, andit dedlt primarily with hislifeup until theageof 15or 16.
The Court hasweighed and considered thesefactorsand alsoinstructed
thejury that it could consider any other aspect of thedefendant'scharacter
or record. Thecourt findsthisview of thedefendant'syounger yearsis
deserving of someconsideration, but onbaanceit carrieslittieweight, as
amitigating circumstance.

(R.3022). Sodthoughitistruethat defensecounsel presented somelimited family mitigation testimony

at the penaty phaseinthiscase, Mr. Reavescaseissimilar to Hildwinv. Dugger, 654 So. 2d 107 (Fla.

1995), wherethisCourt found prejudi ce despite aunanimousdeath recommendati onand a sofound that

"Hildwin'stria counsd did present someevidenceinmitigation at sentencing” but that it was" quitelimited.”
Id. at 110n.7. Thesdection of witnesseswould obvioudy bedifferent at Mr. Reaves evidentiary hearing
whentheexpert testimony that family witnessesareintended to support wouldincludeaneuropsychologi<,
aclinical psychologist, and asubstanceabuseexpert. Andasoutlinedinthelnitial Brief, theimportance
of thetotal absenceof seriouscross-examination of the State'smilitary expertsat the penaty phasecannot
beoveremphasized. ThisCourt hasoftenfound prejudicedespitethe presentation of limited mitigation at
the penalty phase. For example, inStatev. Lara, 581 So. 2d 1288 (Fla. 1991), the Court affirmed aDade
circuit court'sgrant of penalty phaserelief toacapital defendant wherethedefendant presented evidence
that, asthe State conceded inthat case, was" quantitatively and qualitatively superior tothat presented by
defensecounsd at thepenalty phase." 1d. at 1290. Thecircuit judgefoundthat thefailureto present the

typeand quality of evidencethat had been adduced at thehearing prejudiced thedefendant. 1d. at 1289.
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Mr. Reaves should be allowed the opportunity to present his evidence at a hearing.

The State'spositionisthat Mr. Reaves relianceonHildwinismisplaced. The Statearguesthat
thereisno prejudice because trial counsel did present some mitigation at Mr. Reaves penalty phase,
thereforetherewasnot acompl etefailureof counsel to conduct any investigationinto mitigation. (State's
Briefat10). Inagpecid concurrenceinHildwin, Justice Anstead noted that the postconviction judge,
who wasnot theoriginal sentencingjudge, struggled withtheissueof prejudiceprecisely becausehewas
not theorigina sentencingjudge. Id. at 111-12 (Anstead, J., specially concurring, inwhich Kogan, C.J.,
and Shaw, J.,joined). Justice Anstead noted that the postconvictionjudgewashesitant togrant relief, even
though hefelt that no adversaria testing had occurred, because hebelievedthat thetria judgewould have
imposed thedeath pendty notwithstanding thecompelling additiona mitigation. 1d. JusticeAnstead wrote:

Weshouldall pauseto consider themagnitudeof thisdisclosure. When
trial judgestake an oath to uphold the law, that includes taking on the
responsibility for sentencing in capital cases, including the potential for
impositionof the death penalty inthose caseswherethe circumstances
mandate its application in accord with legidative policy and judicial
restraints. However, such adecisioniscontrolled by thecircumstances
of each particular case, and cannot be made until thosecircumstancesare
devel oped through the detail ed sentencing process required in capital
cases. Thecondtitutional validity of thedeath sentencerestsonarigidand
goodfaithadherencetothisprocess. Confidenceintheoutcomeof such
aprocessisseverely underminedif the sentencing judgeisalready biased
infavor of imposing thedeath penaty whenthereis"any" basisfor doing
so. Suchamindsetisthevery antithesisof the proper postureof ajudge
in any sentencing proceeding.
Id. at 112. AsinHildwin, in Mr. Reaves casethetria judge who sentenced Mr. Reavesto death after

finding no statutory mitigation did not preside over hispostconviction case. Thejudgewho signedthe

summary denial order never heard any of theadditional evidenceinmitigationthat waspled. Thetypeof



evidencethat Mr. Reaves pleaded should have been devel oped and presented at an evidentiary hearing
andissimilar tothat which hasgivenriseto pendty phaserdief insevera instances. See: Phillipsv. State,

608 So. 2d 778, 783 (Fla. 1992) (prejudice established by "strong mental mitigation” which was

"essentialy unrebutted"); Mitchell v. State, 595 So. 2d 938, 942 (Fla. 1992) (prejudice established by
expert testimony identifying statutory and nonstatutory mitigation and evidenceof brain damage, drugand
a cohol abuse, and child abuse); Statev. L ara, 581 So. 2d 1288, 1289 (Fla. 1991) (prejudiceestablished
by evidenceof statutory mitigating factorsand abusive childhood); Bassett v. State, 541 So. 2d 596, 597
(Fla, 1989) ("this additional mitigating evidence does raise a reasonable probability that the jury
recommendationwould havebeendifferent"). Givenanevidentiary hearing, Mr. Reavescansimilarly
establish statutory and non statutory mitigationwhich could and should have been presented at hispenalty
phase. He can thus establish prejudice.

The State argues that the failure to discover amarijuana cigarette was not argued as aBrady
violationin Appellant'spostconviction motion, but rather solely under Strickland and should thereforebe
procedurally barred. (State's Brief at 40-41). In fact the argument in paragraph 27 of Claim 111 is
buttressed by a specific cite to Brady in paragraph 3 of the same clam. (PCR. 487,466).

ARGUMENT V

As noted in Mr. Reaves Initial Brief, a request to interview jurors in support of the juror
misconduct claimwasincludedin his3.850 motion, along with abrief description of theallegation and the
source. (Appellant'sBrief at 59). Becausethesourcewasnot clear tothe State, the State's positionisthat
the claim was not in good faith and that counsel was required to append the pleading with affidavits,

presumably fromtrial counsel, thesourceof theallegations. Thetria court agreed andinitsorder denying
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relief astothejuror misconduct claim found, " Thedefendant doesnot i dentify thesource of theinformation
... (PCR. 1096). If counsal was abiding by the rules of professional conduct and acquired the
information, "throughinvestigation”, that trial counsel wasapproached by twojurorsafter thetrial with
information about poss blemisconduct, thegood faith sourceof suchinformationwouldlogically bethetrid
counsel and not thejurors. If oneor moreof thejurorscameforward voluntarily to counsdl, it would be
difficult to describe such asourceas"throughinvestigation." If,infact, Mr. Reaves jury foremanwas
discussing Reaves guiltlong beforedeiberationsbegan, counse isobligated to makethe claim and attempt
todevelopitwiththeassistanceof thetria court. The State'sargument at the Huff hearingthat Mr. Reaves
wasrestricted tothefour cornersof hispleading andthat it wasinappropriatefor thedefenseto bringin
additional factsor evidenceastothisor any other matter wasrelied on by thetria courtindenyingrelief.
As argued elsewhere, this Court can undertake de novo review on this issue.

ARGUMENT Xl

ThisCourt shouldreview al Mr. Reaves clamswithan eyetowardtheimpact of cumulativeerror
and should err onthe side of allowing ahearing in circuit court onthe claimsrather than upholding the
summary denia. See Statev. Gunshy, 670 S0.2d 920 (Fla. 1996). Thesummary denial order of thetrial
court simply failedto do such areview and denied thecumulativeerror clamasprocedurally barred. (R.
1098-99). Thetria court summarily denied Mr. Reaves motion based onfindingsthat al the Appellant's
clamswereeither procedurally barred or that the motion and therecord conclusively demonstrate no
entitlement to relief rather than allowing adjudication on the merits of hisclaims. (PCR. 1103).

Theproper placefor factual development of clamsisduringanevidentiary hearingin circuit court

wherewitnessescan becalled and evidence can beintroduced. Mr. Reaveshasbeendiligentinattempting
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to develophisclamsof ineffectiveass stanceof counsdl, newly discovered evidence, and Brady violations

incircuit court and remainsdeterminedto preservehisright toahearing. SeeWilliams(Michad) v. Taylor,

120 S.Ct. 1479 (2000). If "the entire postconviction record, viewed as a whole and cumulative of
[Jevidencepresented originally, raise] g 'areasonable probability that theresult of the[] proceedingwould
havebeendifferent' if competent counsel” had represented the defendant, then prejudiceisdemonstrated

under Strickland. Williamsat 1516. Mr. Reavesdoesnot need to establish hisclaimsby apreponderance

of theevidence; rather thestandardislessthan apreponderance. Williams, 120S.Ct. at 1519 ("[i]f astate
court weretoreject aprisoner'sclaim of ineffectiveass stance of counsel onthegroundsthat the prisoner
had not established by apreponderance of theevidencethat theresult of hiscriminal proceeding would
have beendifferent, that decisionwould be "diametrically different,’ oppositein character or nature,' and
“mutually opposed' to our clearly established precedent ..."). A proper analysisof prejudicealsoentails
anevaluation of thetotality of availablemitigation--both that adduced at trial and theevidencepresented
at subsequent proceedings. Id. at 1515. Mr. Reaves was foreclosed by the summary denia of his
postconviction petition from ever making ashowing of thetotdity of availablemitigation. ThisCourt should
takeinto cons deration thefact that thejury recommendation of desthinthecasewasnot unanimous, rather
itwasaten (10) totwo (2) vote. (R. 3610). If trial counsel had properly selected, prepared and used his
menta health expertsand family background mitigation had been presented by effectivecounse tothejury,

the jury probably would have returned with alife recommendation.
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CONCLUSION

Onthebasisof theargument presented tothisCourt in hisInitial and Reply Briefs, aswell ason
thebasisof hisRule3.850 motion, Mr. Reavesrespectfully submitsthat heisentitledto 3.850rdlief inthe
formof anew tria and/or anew sentencing proceeding. Ataminimum, afull evidentiary hearing should
beordered. Astoall theclamsnot discussedintheReply Brief, Mr. Reavesreliesonthearguments set

forth in his Initial Brief and on the record.
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