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STATEMENT OF THE CASE

On Decenber 10, 1997, a Polk County grand jury indicted the
Appel lant, M CAH LOUI' S NELSON, for first-degree nurder, ki dnapping,
sexual battery, burglary, and grand theft (auto). (1/3-6) On Decem
ber 19, 1997, he was charged by information filed in H ghlands County
with burglary and sexual battery. (1/9-12) Nelson filed a notion to
suppress his statenents and adm ssions, which was denied after a
heari ng. (3/450-95; 4/496-563, 611-65; 5/666-717)

Nel son was tried by jury, in Polk County, the Honorable J.

M chael Hunter, G rcuit Judge, presiding. The jury found Nel son
guilty as charged on Decenber 14, 1999. (6/859-64) On Decenber 22,
1999, follow ng the penalty phase of the trial, the jury recommended
death by a nine to three vote. (6/881; 26/3349) A Spencer (or

al l ocution) hearing was held February 8, 2000. (6/930-1031) The

j udge sentenced Appellant to death on March 17, 2000. Hi s sentencing
order was filed the sanme date. (7/1073-82) He sentenced Appellant to
four consecutive |life sentences for burglary of a structure, sexual
battery, kidnapping and burglary of a conveyance, as well as a
consecutive 15-year prison termfor grand theft, and four concurrent
60-nmonth terns for violation of probation, to run consecutive to the
15-year term (7/1056-67)

The Appellant filed a tinely Notice of Appeal on April 13,

2000. (7/1091) The trial court appointed the Public Defender for the

Tenth Judicial Grcuit to represent Appellant on direct appeal.



(7/1090, 1097) This Court has jurisdiction pursuant to Article V,
Section 3(b)(1), Florida Constitution, and Florida Rule of Appellate

Procedure 9.030 (a)(1)(A)(i).

STATEMENT OF THE FACTS

O ficer Jame Davidson, Avon Park Police Departnment, was
di spatched to the resi dence of Ms. VirginiaBrace at about 10: 00 p. m
on Novenber 17, 1997. (17/1808) He and Sergeant Hofstra arrived at
about the sane tine and spoke with Genevi eve A son, Ethel A son and
Arl ene Dor man, nei ghbors and rel ati ves of Ms. Brace, who reportedthat
Virginia Brace and her car were m ssing.

Cenevi eve d son, age 78, was Virginia Brace' s sister-in-1aw. She
had known Ms. Brace ("G nny") since el enentary school. M. Bracelived
i n Avon Park only hal f of each year. Shelivedin Mayville, New York,
the other half. GCenevieve A son saw or spoke with G nny every day.
That Sunday ni ght, she did not call G nny until 8:00 p.m When no one
answered, she called every fewmnutes until 8:45 p.m (17/1739-42)
(18/1811)

By t hen, she was worri ed so she drove to G nny's hone. The house
was dark and G nny' s car was gone. Shelet herself inwth her key and
sawG nny's purse onthe kitchentable. Her wallet, driver's |icense
and credit cards were in the purse, but no noney. The bed was unnade

and Ms. Brace' s hearing ai ds and gl asses were on the dresser. She knew



sonet hing was wong because G nny would never drive wthout her
gl asses. (17/1742-43)

Ms. A soncalledher sister-in-law, Ethel, who net her at G nny's.
Ethel's sister, Arlene, wholivedinbuilding, joinedthem Wenthey
were unable to find Gnny, they went to Arlene's to call the police.
(17/1743-46) Wien the police arrived, they asked Genevi eve and Et hel
towait in Genevieve's car. Detective Burke got in the back seat and
asked them questions. (17/1746-47)

Wi | e i nspecting the residence, Oficer Davidson noted that the
t el ephone cord had been pul | ed out of the handset because the plastic
was broken and the cord woul d not stay in the handset. After | ooking
around, the officers took Ms. Brace's I Dfromher purse, whi ch was open
on the kitchen table, and called to report her, and her vehicle,
m ssing. The report went out to all |awenforcenent officers in Avon
Par k, Sebring, and Lake Pl acid, and to t he H ghl ands County Sheriff's
O fice. (18/1813-16)

FDLE crinme | ab anal yst Lynn Ernst, and two forensi c technol ogi sts,
met wi th Commander Frank Mercurio in Avon Park on Tuesday norni ng,
Novenber 18, 1997. (16/1546-47) After their briefing, they went to M.
Brace's resi dence at 24 Wst Pal netto Street in Avon Park. |t was an
apartnment buildingwth six units. They saw a shoe print inpression
outside the unit but were unable to find any fingerprints around t he
bat hr oomw ndow, whi ch appeared to be the point of entry. Ernst took

aeri al phot ographs. (16/1547-53) Steve Stark, FDLE crime scene and



fingerprint anal yst, and hi s assi stant, Angel a Leavens, responded to
t he Avon Park crine scene that norning. (16/1567-73) Although Stark
not ed no forced entry out si de of the buil di ng, he went i nsi de and f ound
two wi ndows t hat were cl osed but not | ocked -- one in the bat hroomand
t he other in one of the bedroons. The screen on one unl ocked wi ndow
was upsi de down. He observed very faint shoe prints outside the
unl ocked bat hroomw ndow. A woman's handbag and wal | et were on the
kitchen table. (16/1580-90) On a bedroom dresser were a pair of
eyegl asses, hearing ai ds and a watch. The bed was unnmade. They found
a pair of wonen's underwear in the blanket. (16/1596-97) Stark took
phot os and col l ected | atent fingerprints. (16/1585-1630)

| medi ately after O ficer Davidson contacted all | aw enf or cenent
officersinthe area, H ghl ands County Deputy Vance Pope cont act ed t hem
on the radio wth information about Ms. Brace's car. (18/1815-16)

Deputy Pope had responded to a cal|l about a suspi ci ous vehi cl e at
6: 30 inthe evening.! Wen he arrived at the car, he found a bl ack rmal e
sl eeping in the back seat. He knocked on the wi ndowto awaken him
The man got out of the car and said he was returning fromhis girl-

friend s house i n Lake Wal es, got tired, and stopped there to sl eep.

1 Joann Lanbert, Avon Park, testified that she called the
police to check out the abandoned vehicle which was parked at an
angl e on Val enci a Road, behind her house. She saw no one in or
around the car. An officer soon arrived. (18/1855-61) Ms. Lanbert
was surprised when the officer knocked on car and a bl ack man got out
of the back seat. (18/1862-64)



He said the car belongedtoafriend of thefamly's. He did not have
a driver's license but had a card identifying himas M cah Nel son.
Pope coul d not run the car's New York tag nunber because t he DW com
put er was down. He searched the car, with M cah Nel son's perm ssi on,
because he di d not knowwho owned the car. He found an i nsurance card
on the floorboard with the nane Virginia O Brace. (18/1871, 1897)

Nel son asked himfor a ride because he did not have a driver's
|icense. He didnot appear intoxicated. Deputy Pope asked Nelsonto
| ock the car, then drove himto his sister's house at 17B East Adans
Street, Avon Park, whi ch was about four mles away. Nel sontold hi mhe
woul d have soneone get the car later. (18/1872-87)

Shortly thereafter, while onroutine patrol, Pope scanned t he Avon
Park police radio station and heard the officers nention Virginia
Brace. He contacted Sergeant Hof stra and t ol d hi mhe had f ound a bl ack
man in the car earlier. Pope went to Ms. Brace's residence to talk
with Oficers Hofstra and Davidson; then returned to stay with the
vehicle until Davidson arrived. (18/1887-89)

When he left Ms. Brace's condo, Davidson went to the | ocation
wher e Deputy Pope was with the m ssing vehicle. By then, it was about
1:00 or 2:00 in the norning. He stayed with the vehicle until 5:00
a. m when det ectives fromthe H ghl ands County Sheriff's Gfice arrived
t o phot ograph and seal the vehicle for processing. The Pol k County
Sheriff's Departnment sent a helicopter with a night vision canerato

search the area for evi dence, and H ghl ands County deputi es brought a



bl oodhound and a pill owfromMs. Brace's honetotry tofindher. They
eventually called Avon Towing to tow the vehicle to the Avon Park
Pol i ce Departnment garage. (18/1819-30)

Back at the Avon Park Police Station, Steve Stark, FDLE crine
scene i nvestigator ("CSI"), photographed Ms. Brace's bl ue 1989 Ford
Marqui s whi ch had been towed there. In the car trunk he found a
greeni sh-bl ue hospital "plastic paper" sheet and a spare tire, and a
tire iron under the spare tire. On the car's carpeting and in the
trunk, he observed a yel | owpowdery substance, and on t he back fl oor -
board of the driver's seat, afire extinguisher. Starklifted| atent
fingerprints fromthe car, theinterior of thetrunk andthe interior
w ndows. (16/1630-17/1644)

Stark displayed to the jury various other itens he found in the
car including cassette tapes, a soda bottl e, a garbage bag, an enpty
pack of Newport cigarettes, a lighter, a cigarette butt and silver
chain foundinthe ashtray, and beer bottle caps. (17/1645-53) Stark
al so col | ected sanpl es of sand soil fromthe tire iron which tested
presunptively positive for blood; redclay soil that had spl ashed onto
t he wheel s and out si de of the car; and sand, dirt and debris fromthe
driver's floorboard mat. (17/1655-57)

About 11:00 p. m, Deputies Pope and Starling went to the house

where M cah Nel son was staying, at 17 Adans Street in Avon Park



(17/1714), to pick hi mup. Hi s sister, Judy Bolton, 2 answered t he door
and told themM cah was asl eep. They went inside with her while she
awakened M cah. He put sone cl ot hes on and cane out of the bedroomto
talk with them M cah did not show any enotion and did not appear
di soriented. He wal ked out to the car with them at which tinme the
Avon Park policeinvestigator, Detective Robinson, arrived. Thus, they
turned M cah over to him (18/1891-95)

Ser geant John Robi nson, Avon Park Police Departnent, testified
that he drove Nelson to the police departnent about 12:30 a.m on
Novenber 18, 1997, for questioning. About 1:30, he and Detective
Dani el Burke began i ntervi ewi ng Nel son. Sergeant Robi nson read Nel son
a wai ver of rights formand filled in Nelson's responses. Nelson
signed the form Nel son was not under arrest and was not restrained or
shackl ed. (21/2341, 2347-59)

Atape of the interviewwas played for the jury. (21/2362-2424)
M cah Nel son told the officers that he was 21 years ol d. He borrowed
the victims car fromher about 7:00 that norning (Monday) to go to
wor k. He knew Ms. Brace t hrough hi s Momand peopl e he fornerly wor ked
with at "The Palnms,"” in Sebring. (21-2363-74)

After he got off work, Nel son drove the car to Lake Wal es to see

a friend naned Tracy, who was not a hone. He rode around Lake Wl es

2 When Judy Bolton testified, it was determ ned that her nane
was actually "Juldy." (25/3092) She was referred to as "Judy" during
the trial



awhi |l e and returned to Avon Park. He went to Ed Johnson's house (a
school friend), and thenwent tosleepinthevictims car. He was not
dri nki ng or taking drugs. (21/2374-83) Many of M cah Nel son's answers
were inaudible and this seenmed to get worse as the interview pro-
gressed. Nel son's responses were very vague as to tinmes and pl aces.
(21/ 2362-2424) Robinson testified that Nel son was cal m but spoke
softly and was hard t o under st and. He asked hi mto keep hi s hands from
infront of his nouth several tinmes. Wen they asked hi mwhere M.
Brace was, he becane upset. (21/2427-28)

Commander Frank Mercuri o, Avon Park Pol i ce Departnent, acted as
a coordi nator of the overall investigation. After the tapedinterview,
Commander Mercuri o questioned Nel son. (21/2429) Nel son was cal mand
acted like "a perfect gentleman." (20/2303-06)

Det ect i ves Bur ke and Robi nson had i nf or med Mer curi o of everyt hi ng
t hat had t aken pl ace, with specificinformation as to what Nel sontold
them Mercuriothen asked Nel sonto go over what t ook pl ace on Sunday
and Monday, Novenber 16-17, 1997. He did not tape the conversation or
take notes but |ater conpleted a police report of what he recall ed.
Nel son recounted his activities, includinghavingborrowed Ms. Brace's
car (she was an old friend), and told Mercurio that he had no idea
where Ms. Brace was. (20/2306-10)

At 6:00in the norning, Sergeant Robinsonreturnedto speak with
Nel son. Nelsontoldhimheliedabout thevictims car andthat it was

stol en. (21/2433-35) Detectives Burke and Robi nson advi sed Mercuri o



t hat Nel son had changed hi s story sonmewhat. Commander Mercuri o j oi ned
them Nelsontoldthemthat he was on a corner in a highcrine area of
Avon Park when he saw sonme other black nmen with Ms. Brace's car.
Because he needed aride to Sebring, these nen agreed to | et hi mt ake
the car. (21/2436-38)

At 7:10 Tuesday norni ng, the officers pl aced Nel son under arrest
for burglary and grand theft of the notor vehicle. Nelson was taken
fromAvon Park to the H ghl ands County jail in Sebring. Prior to his
departure, Mercurio agai ntal ked wi th Nel son about t he wher eabout s of
Ms. Brace, without success.® Although Nel son seened to nod hi s head
"yes, " indicating he knewwhere she was, he did not verbal |y respond.
He was crying. (20/2011-17; 21/2340, 2438)

Ser geant Robi nson went to t he Hi ghl ands County Sheriff's Ofice
t hat eveni ng. Nel son sai d he had been gi ven f ood and had been able to
rest during the day. Robinson read the wai ver of rights formused by
the sheriff's departnent, and Nel son acknow edged t hat he under st ood
his rights, signedit and agreedtotalk wwth them They confronted
himwi th a report fromtw nen who hel ped hi mget Ms. Brace's car out
of the sand i n Pol k County. Nel son was sl ouched over with his facein

hi s hands.* (21/2441-47)

8 Mercurio returned to Ms. Brace's apartnent at noon Tuesday,
and found $139.00 in her top dresser drawer. There was no noney in
her wallet. (20/2319-21)

4 The officers later had contact with M. Mrgan and M. Weir
who identified Nelson froma photo |ineup as the man whose car was
stuck in the sand. (21/2447-48) They testified at trial.
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At sone point duringtheinterrogation, the officers confronted
Nel son wi t h evi dence t hat he was i nvol ved i n t he di sappear ance of M.
Brace. They listed the evidence on a bl ackboard for Nel son to read.
The evi dence i ncl uded fi ngerprints fromthe bat hroom that Nel son was
found inthe victims car, and that it was stol en. Nelson | ooked at
t he bl ackboard for a m nute and sai d, several tines, "it's over, isn't
it, it's over, isn't it." (21/2450-52)

Robi nson tol d Nel son that he neededtotell the truth about what
happened. He said that, if it were Nelson's famly nenber who was
m ssi ng, he woul d want to know what happened, and Ms. Brace's famly
woul d appreciate his hel ping them Nelson had tears in his eyes and
appeared to be enotionally upset. He put his head in his hands.
Robi nson put hi s hand on Nel son's back and told himthat it woul d be
ok -- just to tell themwhere the victimwas. (21/2452-53)

Robi nson did not want to push so left the roomfor a mnute,
| eavi ng Det ective Burke with Nel son. Detective Burke opened t he door
and told himthat Nel son was going to tell themwhere to find the
victim Robinson tal ked with Nel son who agreed toride with themto
show t hem where she was. Nelson was crying. (21/2453-54)

Detective Burke testifiedthat, as soon as Sergeant Robi nson | eft
the room Nelson asked hi m whether he knew the road that ran from

Frost proof to Fort Meade. Burke asked himif that was where the victim
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was. Nel son nodded his head, "yes." Burke stepped out of the office
to get Sergeant Robinson.® (22/2621, 2631-32)

Mercurio called Oficer Davidson that night and asked himto
followthemto al ocati on where M cah Nel son was goingto direct them
tofindthe deceased' s body. They traveled northon U S. 27; left onto
U S 98, north; and then left onto South Lake Buffum Road. They
st opped a short di stance down t hat road near Ft, Meade, i n Pol k County,
about 12:30 in the norning. (18/1831-38)

As t hey wer e wal ki ng al ong t he grove area, Nel son started shaki ng.
He poi nt ed and sai d, "she's down t here." Robi nson not ed t hat Nel son was
extrenely enotional |l y upset and cryi ng. (21/2454-56) Detective Burke
was able to see Nelson's face fromthe car Iights and noted that he
seenmed sonewhat enotional. Burke could see tears on his face and he
seened frightened. He asked, "you are not going to nake nme go down
there, are you?" (22/2634) Robinson told Nelson they woul d not make
himgo with them Nelson, who was physically shaking and crying,
poi nted out the line of trees in the grove where they would find the

body. (21/2454-56; 22/2620-21)

5> Prior to Burke's description of the defendant's adni ssions,
def ense counsel renewed his notion to suppress and objected to tes-
ti mony about the tapes, and Nel son taking them where they found the
body. The judge granted a continuing objection. (22/2628-29) Wen
Mercurio testified, defense counsel was granted a continui ng objec-
tion to testinony concerning their finding the victims body, which
was the subject of his notion to suppress. (18/1832-33, 1926)
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Robi nson and anot her officer wal ked down the row of trees and
found the victim s body. It was obvious that Ms. Brace was dead. She
was | ying face up, wearing only a bl ue ni ghtgowmn. They backed out to
secure the crinme scene and covered her with a yell owpolice raincoat to
preserve t he evi dence. They arranged a "ni ght watch" until dayli ght
when the FDLE crime scene technicians would be able to begin their
wor k. (18/1924-33, 2456) Robi nson returned to where Nel son and
Detective Burke were waiting to return to H ghlands County. O her
of ficers took over the crinme scene. (21/2456-58)

When M cah Nel son and Det ecti ves Robi nson and Burke returned to
the detective's bureau, Nelson agreed to give a taped statenent
descri bi ng what happened. When Ser geant Robi nson asked Nel son why thi s
had happened, Nel son said, "I'mjust mad, nmad at t he worl d, nmad about
[my] life." (21/2458-60)

The taped i ntervi ew, whi ch was pl ayed for the jury (21/2461-97),
commenced at 2: 10 a.m Nel son agreed that he had earlier been given
and understood his Mranda rights and was willingtotalk with them
Nel son told themthat, on Sunday night, he left his nother's house
because hi s brot her was "pl ayi ng around” with him He went tothe hone
of his girlfriend, Reagis Ishmael, for a short tinme and t hen wal ked
around sone nore. He wal ked by the hone of Ms. Brace and entered
t hr ough her bat hroomw ndow whi ch was open. He di d not knowher. She
was asl eep. He was not | ooking for anything in particular. Wen he

wal ked i nto the bedroom M. Brace awoke and screaned. She got up,
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they got into atussle, and he held her down on the bed. She started
to screamagai n and Nel son "just lost it." He did not want to | eave
because he was afraid she would call the police. She did not say
anyt hing but just continued scream ng, which nmade himangry. The
t el ephone recei ver cane of f the unit and the cord pul |l ed out whil e he
was trying to stand her up during the struggle. (21/2464-74)

Ms. Brace stopped scream ng when he got her keys and t ook her to
her car. He took nothing fromher purse other than the keys. He put
her in the trunk so no one woul d see her, and got in the car. He took
her fromthe house because he was not thinking. M. Brace was not
injured and did not struggle. He did not know why he picked M.
Brace's house. He was just wal king by. (21/2470-75; 22/2614) He
deni ed having had sexual contact with her. (21/2483)

He drove around Avon Park for an hour or two. He did not know
what to do. It was about daylight when he drove to Pol k County.
(21/2475-77) Before arriving at the grove where he killed Ms. Brace,
Nel son got the car stuck i nthe sand near Frostproof. Wen the man who
pul | ed hi mout heard a noi seinthe trunk and asked what it was, Nel son

told himit was a dog.® (21/2485-87)

¢ Kenneth Morgan, citrus foreman, testified that, on Monday
nor ni ng, about 9:30 a.m, a young bl ack man asked for hel p because
his car was stuck in the sand. Mrgan told the man he woul d get
Steve, the | oader operator, to pull out his car. (19/2074-85)

Steve Weir, 41, a heavy equi pnent operator, was pulling out
trees with a front-end | oader when Mdrgan asked himto pull a car out
of the soft "sugar sand.” The driver had pulled into the grove and
was buried down to the gas tank about 3 feet off the road. The car
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After he was out of the sand, he drove to the pl ace where they
found Ms. Brace's body. He did not pull intothe grove but stayed on
the dirt road. M. Brace wal ked with himfromthe road to where her
body was found. Nelson said that both he and the victi mwere scared
when wal king into the grove. M. Brace di d not ask what he plannedto
do to her, and he did not tell her. (21/2487-89)

He tried to choke her but she woul d not pass out.’ He sprayed t he
fire extingui sher into her mouth two or three tines, but did not hit
her wth it. She coughed for awhile but did not try to scream He
killed her wwith atireiron by pushing it through her nouth into her
neck and out the other side. He did this only once, and did not hit
her with the tire iron. She gasped for air and did not nove. He
| ooked at her only a coupl e seconds because he was scared. Hetriedto
cl ean the bl ood off thetireiron by rubbingit inthedirt. He took

the fire extinguisher and tire iron back to the car and left. He

had a New York |license. Wen Wir |ooked under the car for a place
to hook the chain, he had his hand on the trunk of the car and felt a
bunmp and junped back. The man told himit was a dog; then turned on
sone "rapping-type nusic" and turned up the volunme. Wir thought the
car did not "fit" this man who paced, seened very nervous, and would
not I ook Weir in the eye. The man took off w thout even thanking
Weir for helping him (19/2086-96)

Al t hough Weir suggested calling the police, they did not do so
at that tinme. At home that night, however, he called the Sheriff's
Departnment in Bartow and reported what had happened. He was told to
call a detective at the Avon Park Police Departnent. He |later
identified the man and car from police photographs. (19/2097-2101)

7 Sergeant Robinson testified that Nelson told themhe first
tried to choke the victimuntil was passed out in the grove so he
could | eave. When he took her fromthe house, he was not thinking
clearly and was scared. (22/2614)
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stopped at a nearby corner store and bought a bottle of beer.?
(21/2478-82, 2490-93)

Nel son returned t o Avon Par k wher e he parked t he car down t he road
and went to his sister's house. He watched TV and washed sone cl ot hes
-- not the ones he was wearing. He then drove to where the deputy
found himsleeping in the car and stopped because he was tired of
driving around. (21/2493-97; 22/2608)

Steve Stark, FDLE CSI, was notifiedthat the Avon Police officers
had found a body they believed to be that of Ms. Brace. He and his
supervi sor, Karen Cooper, responded to an orange grove in a very rural
area of Pol k County. They parked on a dirt road and wal ked bet ween t he
orange trees t o where t he body was | ocat ed. They sawboot tracks goi ng
back and forth between the row of trees, and drag nmarks in the sand.
St ar k phot ogr aphed t he body and t he area near t he body. (17/1659-70)
He observed two hol es i n t he ground, one beneath the victim s head, and
a yell ow powdery substance on the face and nouth. (17/1688-91)

That sane norni ng, Novenber 19, 1997, Dr. Al exander Mel anud, the
medi cal exam ner, was called to the scene to exam ne the body of Ms.
Brace. Hetestifiedthat lividity, apurplediscoloration, had set in
on t he back of the body. Lividity is the settling of the blood after

death and i s an absol ute sign of death. He sawfly eggs on the face

8 Al though Nel son's responses were nostly inaudible, the
of ficer repeated what he said, or what he surm sed Nel son neant to
say. According to the officer, Nelson said he killed the victim
because she could identify him (21/2482-83)
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and ants on the body but no deconposition. He observed a yellow
subst ance on her face and chest. Based on the condition of the body
and i nformation he | earned fromt he i nvesti gators, he t hought she had
been dead about two days. (19/2006-14)

The body was transported to the norgue at Lakel and Regi onal
Medi cal Center where he perfornmed the autopsy at 12: 30 that
afternoon. The 78-year-old victi mwei ghed 121 pounds and wore adirty
ni ght gown whi ch was torn in back. She wore a wedding ring and two
other rings. (19/2014-22)

The victi mhad a brui se and a | acerationinthe back of her nouth
where an object was inserted into her nouth and went through to the
back of her neck. She had burn-type abrasions on her back which
i ndi cat ed t hat she had been dragged. She had abrasi ons on her t he back
of her shoul der, and on her thighs, | egs, ankl es, knees and feet. She
had a brui se on her right buttock, her I eft hand and el bow, and ri ght
wist. Ants were craw i ng on her body when Dr. Mel anud first sawit.
Her face was stained with bl ood and a yel | ow substance. Dr. Ml anud
showed the jury these injuriesinphotographs taken by the crinme scene
i nvestigators. (19/2025-30)

Dr. Mel amud showed the jury a photograph of the inside of the
victim s nouth duringthe autopsy. It showed henorrhaginginthe deep
neck nuscl es because of a fracture of the fifth cervical vertebra.
Thi s i njury was caused by conpressi on of the neck (or strangul ation),

causi ng asphyxi ation, which was one cause of the victinms death.

16



Anot her cause of her death was choking fromthe yellowfire extin-
gui sher subst ance punped i nto her nouth. He foundthe yel | owsubstance
inher air pipe and lungs, indicatingthat she inhal edthe substance.
(19/2030-34) She woul d have been alive for only ashort tine after the
fire extingui sher was di scharged i nto her nouth. There was no way he
could tell whether she was conscious while choking on the fire
extingui sher fluidor duringthe manual asphyxi ati on. At sone point,
she | ost consci ousness but he coul d not pinpoi nt when t hat happened.
(19/ 2051- 2055)

The victim also had three fractured ribs, which would have
resulted fromblunt forcetrauma. All of theinjuries (other thanthe
out er body brui sing) contributedtoward her death. Thus, there was not
j ust one cause of death. (19/2034-37) Dr. Melanud found noinjuries
i ndi cating a sexual battery. He took oral, vagi nal and rectal swabs,
fromwhi ch he made snears on gl ass. H s exam nation of the vagi nal
snear showed no sperm He sent the snears and swabs to FDLE for
further exam nation. (19/2051)

St eve Stark, FDLE CSI, observed and phot ogr aphed t he aut opsy. He
col l ected as evi dence the victim s ni ghtgown, her i nked fingerprints,
fingernail scrapi ngs, bl ood and hair sanpl es, pubi c hair conbi ngs, oral
swabs, vagi nal and rectal swabs and stai ns, and a yel | owpowder renoved
fromthe victinms face. (17/1696-1706)

Kar en Cooper, FDLE crine | ab anal ysi s supervi sor, assi sted Steve

Stark. Her specialty was footwear anal ysis. She was | ater asked to
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conpare a pair of work bootswith footprintsinthecrine scene photo-
graphs. She enl arged t he phot ographs of the footprints, and made i nk
prints of the bottomof the boots. She concl uded that the boots could
have nade the tracks. Although they were the sane size, shape and
tread, there were no specific wear marks or patterns to prove for sure
that they did make the tracks. (19/2142-50)

Steve Stark, FDLE, found twelve latent prints at the victims
residence. Heidentifiedtwo fingerprints onthe bathroomtowel rack
and one print onthe tub as those of M cah Nel son. Threeprintslifted
fromthe til e under the bathroomw ndow and a print on the interior
bat hr oomdoor jamwere Nel son's. Those lifted fromthe tel ephone were
not those of Nel son or thevictim Nelson' s prints werefoundonlyin
t he bathroom (20/2157, 2162-67)

Stark al so found Nel son's fingerprint onthe Nehi bottle inthe
victims car, andtheinterior rearviewmrror. He foundthree of the
victims fingerprintsontheinsidelidof thecar trunk. He found two
of Nelson's fingerprints onthe car's front door tri maround t he wi ndow
exterior on the driver's side. (20/2170-71)

FDLE DNA anal yst Jenni fer Garri son exam ned sanpl es fromt he white
bl anket and t he bedspread fromthe victims bed, both of which had
senmen stains. Using the "RFLP" test she found that the DNA profile
fromthe bedspread matched Nel son's DNA profile. The bl anket and a

vagi nal swab she recei ved did not contai n enough DNA for conpari son
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using this test.® (20/2174-80) Garrison testified that, in the
Caucasi an popul ation, onein 22.6 billionwuldhavethis DNAprofile.
I nthe African-Ameri can popul ation, onein5.9billionwuldhavethe
profile, and, in the Southeastern Hi spanic popul ation, one in 25.8
mllion would have the profile. (20/2181)

Darrin Esposito, FDLE serol ogy and DNA anal yst, perforned "PCR'1°
testing on the sanme sanples. Using this test, he could conpare the
sanpl es whi ch di d not contai n enough DNAfor Garri sonto conpare using
the RFLP test. (20/2190-94) In the vaginal swab, he identified a
m xture of DNA consistent with a m xture of the DNA of Virgini a Brace
and M cah Nel son. He determ ned that the m nor contri butor was M cah
Nel son. The frequency of the profile of the mnor contributor, inthis
case, Nelson, would be one in 19.3 mllion in the African-Anerican
popul ation. (20/2190-98)

Forensic serol ogi st Jeannie Eberhardt, fornmerly with FDLE
exam ned bl ood and senen sanpl es. (22/2233-35) By swabbi ng, she f ound
a very smal |l anount of blood on the tire iron. She did not test the
smal | anmount of bl ood to see whet her it was human bl ood, but saved it

for other testing. She exam ned fingernail clippings fromthe aut opsy

9 "RFLP" stands for "restriction fragnent |ength pol ynorphism™
In this test, the analyst |ooks at differences in | engths of DNA
anong i ndividuals. (20/2179)

10 "PCR' stands for "short tandemrepeats.” This test |ooks at
smal l er DNA fragnents than the RFLP test used by Ms. Garrison. In
the PCR process, the anal yst nakes copies of small fragnments of DNA
and, thus, can analyze a smaller anount of DNA. (20/2192-93)
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and f ound evi dence of bl ood under the | eft-hand clippings. She found
bl ood on the victims nightgown. (20/2241-44)

Eber hardt al sotested for the presence of senen. She found senen
and spermon t he whi t e bl anket and t he bedspread fromt he vi cti ml s bed.
She found no spermon the oral or rectal swabs but found senen and
sper mon t he vagi nal swabs and snears fromt he aut opsy. ' She found no
senen on the ni ghtgown. (20/2248-53)

Martin Tracy, professor of biological sciences at Florida
I nternational University, Mam, testifiedas an expert in popul ati on
genetics. (20/2261-64) Dr. Tracy nmanual | y checked t he stati stics which
Jennifer Garrison and Darren Esposito had arrived at by use of a
conputer, and found them accurate. (20/2271)

Reagi s | shrmael , 31, was M cah Nel son' s nei ghbor and girlfriend at
the time of the homcide. He often spent the night wwth her. On the
Sunday norning prior tothe hom ci de, she and Nel son at e br eakf ast and
wal ked to his cousin's house where Mcah was to help wth sone
pai nti ng. She and her two children went to church. (19/2109-14) M cah
returned to her apartnent whenit was nearly dark, and | eft again | ess

than an hour later. (19/2114-17)

11 The nedi cal exam ner, who did not find spermon the vagi nal
swab and snear, said it was unusual for FDLE to find sonething he did
not find. (19/2049-51)
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Nel son' s cousi n, Andy Ei | and, consi dered M cah hi s brot her. 2 He
recal | ed that his brothers, James and M cah, hel ped hi mpai nt t he shed
t hat Sunday. They at 4:00 or 5: 00 p. m because t hey ran out of paint.
Andy t ook M cah to Judy's house to take a shower. Then he and M cah
went to Mul berry to pick up Andy's truck. Wen they returned to Avon
Par k, they went to a bar and had one beer each. Andy dropped M cah of f
at their nother's house about 10: 30 t hat night. H s nother was still
awake. (19/2133-40)

That Sunday ni ght, Cal vin Fogl e, M cah's youngest cousi n, got off
work at Wnn Di xi e just before 11: 00 p. m Wen he got hone, his not her
and M cah ("M ke") were there. Hi s nother was asl eep. M ke wanted to
wat ch TV and Cal vin wanted to goto sl eep, so M cah sai d he woul d | eave
and go down the street. Calvin thought Mke would go to his girl-
friend s house. (19/2060-65)

The jury found the Appellant guilty as charged. (6/859-64)

PENALTY PHASE

State's Case
The nedi cal exam ner testified that he was not able to tell in
what sequence the various injuriestothe victimwere inflicted. He

confirmed that each of the three nethods the defendant usedto injure

2 Mcah and his sister, Judy, were raised by their aunt, Lelia
Ei | and, who was Andy's nother. (19/2058-59) M. Eiland had seven
children of her own, who considered Mcah their brother. (See Penalty
Phase testinony)
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and/or kill the victi mwoul d have caused significant pain as | ong as
the victi mwas conscious. He could not tell at what point she | ost
consci ousness and could no | onger feel pain. (24/2968-72)

Ji md bbons, probation and parol e of ficer for the H ghl ands County
Departnent of Corrections, testified that M cah Nel son had been in
prison for a felony offense. G bbons was assigned to supervise
Nel son' s fel ony probati on when Nel son was rel eased fromprison. He
first made contact with Nel son and began supervi sion on Qct ober 27,
1997. (24/2976-78)

Ms. Arl ene Dorman, a nei ghbor of thevictim testifiedas avictim
i npact wi tness. She had known Ms. Brace since 1929 when t hey went to
school together in New York. They were as close as sisters. She
described Ms. Brace as a very caring, generous and givi ng wonman who
enj oyed hel ping others. She was very proud and fond of her three
grandsons. Ms. Dornman descri bed how" G nny" t ook over her husband's
i nsur ance busi ness when he di ed, rai sed her two daughters, was devot ed
to her famly, church and community, and went out of her way to help
ot hers. (24/2980-83)

Bar bara Murdock, the victimls niece, was retired and lived in
W nter Haven. Her father was t he ol dest of six children, and Ms. Brace
(her Aunt G nny) was the fifth child. M. Brace grewup on a farmand
wor ked hard. She taught Barbara to play the piano and spent a | ot of
time with Barbara when she was grow ng up. Barbara spent a week with

her aunt every summer after she married. M. Brace was the | eader in
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their famly. She organi zed gatherings, and circul ated | ong type-
witten letters. She was very proud of her daughters and grand-
chil dren, and was known for special food di shes she made for others,
i ncl udi ng shut-ins. She served in her church and was i nvol ved wwth a
hospi ce organi zation. (24/2983-86)

The third victiminpact witness was Betty Rednond, one of the
victims tw daughters, who taught school in Frenont, Chio. She
descri bed her nother as a wonderful, faithful and devoted w fe and
not her. She made friends easily and reared her fam |y i nthe church.
She | oved her t hree grandsons and enj oyed sewi ng and cooki ng for t hem
and reading to them

Her not her was strong and determ ned. After | osing her husband
of al nost 25 years, in 1971, she went to school to get her insurance
i cense, conpeting nostly with nen, and graduat ed second i n her cl ass.
She put her famly first, lovedlife, and hel ped ot hers i n si ckness and
grief. Betty was thankful to have had such a wonderful nother, and

m ssed her greatly. (24/2986-88)

Def ense Case
The first defense witness was Lelia Eiland, M cah Nel son' s aunt
and surrogate nother. She related that M cah Nelson was born in
Novenber, 1975, to her sister, Bobbie Nell Nel son, who was an al co-

hol i ¢, and drank duri ng her pregnancy. M cah's father, M cah Johnson,
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returned to Jamai ca or "the Islands" when M cah was a few weeks ol d.
He never had any contact with his son. (24/2990-92)

M cah and his sister, Judy, who was two years ol der than M cah, were
taken fromtheir nother by the State (HRS) and placed with their
mat er nal grandpar ents when M cah was a baby. M cah's nother livedw th
her parents until she went to South Carolina, but it was her parents
who wer e responsi bl e for Judy and M cah' s care. Wien M cah was f our or
five years old, his nother died. M cah was very upset about her deat h.
M cah's nother died in 1980, and in August of that same year, his
grandnot her di ed. M cah took her death "very hard" and cried a | ot.
Ms. Eiland' s youngest brother Larry, Mcah's uncle, al so died that
year. (24/2990-97)

After his nother and grandnot her di ed, Ms. Ei | and t ook M cah and
his sister tolive wth her. She had seven children and her husband
had | eft her. Her ol dest child was bornin 1962, and she had appr oxi -
mat el y one chi |l d each year t hrough 1968, except for 1964. Her seventh
child, Calvin, was born twel ve years later, in June of 1980. M cah and
Judy cane to live wth her in August of 1980. She was then a single
not her supporting nine children, on of which was a new baby. All of
the children Iived at hone in a four bedroomhouse. M. Eiland said
she treated M cah and Judy t he sanme as her other children. (24/2997-
3004)

When M cah was 14 or 15, he went into the Job Corps. He conti nued

to keep in close contact with her. Wen he returned to Avon Park, he
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lived with his sister but visited her every day. They had been in
daily contact since he returned fromprison. (24/3004-15)

John Eiland was M cah's cousin but, because they were raised
t oget her, considered M cah to be his brother. John was the | ast of
Lelia Eiland's first six children and the |ast one who |eft hone.
After heleft, only Judy, M cah and Cal vin remai ned. Cal vin was born
twel ve years after the first six children and had a di fferent father
than Ms. Eiland's first six children. M cah was seven years younger
t han John, and five years older than Calvin. (25/3017-33) John
knewM cah's nother quite well. He saidthat she drank alot, and t hat
hi s gr andnot her was actual | y rai si ng M cah. Wen M cah was about four
years ol d, however, their grandnother died. M cah's nother had di ed
out-of -state sonmewhere. He was told she died fromal cohol. John
remenbered that M cah cried al ot when he | earned that hi s not her had
di ed. Wen their grandnot her di ed, everyone was upset. John was 11
when Judy and M cah noved in. Hi s father had noved out when John was
too young to renmenber him Judy and M cah were treated the sane as t he
ot her children. (25/3021-28)

Johnrecalledthat, while hewas still at hone, they all novedto
Frost proof, in Pol k County, for about four years. He did not |eave
honme unti| age 23, after they had returned to Avon Par k. 13 (25/ 3024- 27)

After John noved out, M cah went to the Job Corps. M cah was about 16

13 At the time of trial, John was a supervisor at Georgi a-
Paci fic, having worked there for thirteen years. (25/3027)

25



at thetime. Wen Mcah returned fromthe Job Corps, John saw hima
couple tinmes a week. Wien M cah got out of prison, John was |iving
Wi th his nother again, sotriedto help M cah by gi ving hi mrides, and
such things. (25/3028-32)

Bar bara Gi nsl ai de, Pol k County Sheriff's Ofice, was a detective
withthe child-victimunit in 1987. Sheinvestigated all eged sexual
and physical child abuse. She investigated a referral fromH R S.
involving Calvin Eiland, age 7, who had contracted gonorrhea. The
famly lived in Frostproof. Alsointhe hone were John Eiland (19),
and Judy (13) and M cah (11) Nel son. (25/3034-35)

Detective Ginslaiderecalledthat sheinterviewed Cal vinwhotold
her he had been having sex with Judy. He referred to it as "poking
Judy' s ki dney, " whi ch was a sl ang termf or sexual intercourse. He had
seen M cah " poki ng Judy' s ki dney"” too. M cah al so told her that he had
been having sex with Judy. She triedto talk to Judy, but Judy woul d
not talk to her at all. The children had wat ched a por nogr aphi ¢ vi deo
that their brother, John, had left inthe VCR and deci ded to experi -
ment. They were all tested and Judy al so had gonorrhea, but M cah did
not. The detective was never abl e t o det erm ne fromwhomt he gonorr hea

ori gi nat ed. *4

14 Calvin was taken to a doctor for a severe sore throat and
was found to have gonorrhea of the throat and penis. Judy had
gonorrhea in the vaginal area. (30/3038) Dr. Henry Dee reviewed the
records and noted that the children were not likely to have con-
tracted gonorrhea w thout sexual contact with an adult. In his
opi nion, the incident was inconpletely investigated. (25/3136)
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The detective's report indicated that, in addition to Lelia
Ei | and, John, and t he younger children, Calvin's father, Calvin Ei | and,
was livinginthe hone. Detective GinslaidetalkedwithLeliaEiland,
who was not awar e of the sexual experinentation, but didnot talk with
Cal vin's father.®™ M. Ei|land was not at horme when t he chi | dr en wat ched
t he por nogr aphi c novi e. The two young boys sai d t hey had sex wi t h Judy
when t heir not her was not at home on three or four occasions. M cah
had not had sex wth anyone other than Judy. Detective Ginslaide
filed an incest conpl aint agai nst M cah and Judy Nel son (the victins
wer e each ot her) and had no further contact wththe famly. (25/3035-
46)

Angel a Lovett, 27, testified that she was M cah Nel son's first
cousin. Her father was Lelia Eiland' s brother. Angela, who was t hree
years ol der than M cah, was rai sed by her parents but spent nost of her
ti me at her grandnot her's where M cah lived as a young child. Mcah's
si ster and not her and her Uncle Larry alsolived there. They were all
"doi ng wonderful" there. (25/3049-52)

Angel a did not see Mcah as often after he noved in with Lelia
Eil and and her famly. Although M cah seened heal thy and was doi ng

fi ne, she observed that he di d not recei ve the uncondi ti onal | ove t hat

15 Calvin Fogle, age 19, testified during guilt phase that
his father, Collis Fogle, never lived in the hone. Hi s nother worked
nost of the tinme. (19/60-70) It seens |likely that the detective who
i nvestigated the case had the facts m xed up in her report and that
Calvin's father may not have |ived there.
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the natural childrenreceived. Therewas |love andcaringinthefamly
but she did not see M cah getting the hugs and ki sses and "good j ob"
reinforcenent that nost children get. (25/3053-56)

Wtness Claudia Daily lived in Mam wth her three children,
Khei rrha, age 6; Tonyshi a, 18 nont hs; and Dezsti ny, 6 nonths. She was
t he sane age as M cah Nel son. They first nmet in 1992 when both were in
the Job Corps in Kentucky. C audia had been there about six nonths
when she becane invol ved with M cah. Several nonths | ater, she was
pregnant. She had to | eave the Job Corps when she was five nonths
pregnant. She did not tell M cah that he was the fat her of her baby.
Because she had been seei ng anot her boy before M cah, he di d not know
he was Kheirrha's father. (25/3061-66, 3072)

When her daughter was six or eight nonths old, Caudia's best
friend sent her aticket togoto Avon Park to stay wth her. She saw
M cah Nel son and tol d hi mhe was t he fat her of her baby. She stayedin
Avon Park for a nonth or nore. She and M cah were both interestedin
having a fam |y rel ati onshi p. He gave her noney to hel p support the
baby whil e she was there. She suddenly returned to Mam, however,
because of things that were happening with her famly. M cah di d not
know she was | eavi ng, and she di d not knowhowto contact hi mafter she
returned to M am because she did not get his address or phone nunber
before she left. A couple nonths later, she received a letter from

M cah, aski ng why she had | eft so suddenly and what she wanted t o do.
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Because of the chaos with her famly, she coul d not get together with
M cah and eventually just quit thinking about it. (25/3067-75)

M cah's cousin, Private Calvin Fogle, United States Arny, was
stationed in Fort Eustis, Virginia. He was M cah's younger brother
M cah taught hi meverything he knew. M cah was his role nodel. He
taught Cal vin howto dress, to be open and to be hi nsel f, and he hel ped
himw th his school work. Calvin did not think his nother treated
M cah differently fromthe other children. (25/3076-82)

Reagi s | shmael , who was dating M cah at the ti nme of the hom ci de,
testifiedthat she had two chil dren, ages 9 and 7, and was st udyi ng at
South Florida Conmunity College to learn to read and wite. M cah
sonetinmes spent the night at her house. She recalled that, on the
Sat urday ni ght before he was arrested, M cah had a ni ght mare and was
"real scared." He would not tell her what was bothering him She
t hought that sonet hi ng happened to himin prison because he di d not
like it when she touched hi mon the backside or buttocks area. He
woul d not tell her why. (25/3083-90)

M cah' s sister, Juldy Bolton (referred to as "Judy" throughout the
transcript), age 26, lived with her husband i n Avon Par k. She di d not
have t he sane f at her as M cah, and had no contact wi th her father. She
did not really renenber her nother and beli eved she di ed i n New York.
She | ived wi th her grandnot her until she was about 6, and then |ived
withtheir aunt. Juldy went to school tothe tenth grade; then H R S.

arranged for her togointothe Job Corpsin Ceorgia. Mcahwent into
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the Job Corps soon afterwards but was in Kentucky. Juldy studied
pl unbi ng but never worked inthat field. Instead, she workedw th the
handi capped. (25/3092-99)

M cah was stayi ng at her house at the tinme of the homcide. He
had his own room Tw ce, when she awoke during the night, M cah was
havi ng ni ght mares. He was "hol | eri ng and scream ng, " but woul d not
talk to her about the nightmares. He said it had to do with what
peopl e doto youin prison. (25/3097-98) M cah di d not drink nuch and
did not take drugs. (25/3107)

Dr. Henry Dee, a clinical psychologist with a specialty in
clinical neuropsychol ogy, eval uated M cah Nel son. Additionally, he
revi ewed a nyri ad of background i nformati on and materi al s concerni ng
the crinme, including discovery fromthe State Attorney. He revi ened
records fromthe child protection team of which he was supervi si ng
psychol ogi st, and psychol ogi cal eval uati ons done by t he school system
and Dr. Krenper, a psychol ogist. (25/3123-26)

Dr. Dee met wth M cah a m ni numof seven tinmes fromtwo to six
or seven hours each tinme, and adm ni st ered psychol ogi cal tests. Wen
he first net M cah on June 15, 1998, however, theinterviewl asted only
30 m nut es because M cah woul d not talk with him He was very puzzl ed
and finally gave up and ended the i nterview. He had not encountered
anyone who was nute before. (25/3127-30, 3158)

The next tine he net wth M cah, Dr. Dee found out why M cah had

been mute. The night of thefirst interview, M cah attenpted sui ci de.
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He was acutely depressed. Dr. Dee determ ned fromjail records that
t he sui ci de att enpt was genui ne. He believed Nel son' s sui ci de attenpt
resul ted fromacut e depression, resulting froma conbi nati on of guilt
for what he had done, and depressi on about the situation he was i n and
what m ght happen to him (25/3031-32)

Dr. Dee related that M cah renenbered little about his nother.
She was an unavai |l abl e al cohol i ¢ who noved t o New York shortly after
his birth. H s one nenory of her was when he was about five. She took
himto a nightclub or bar. He thought she was strikingly pretty and
wonder ed why she was never around. (25/3133)

Those who knew M cah' s not her duri ng her pregnancy characteri zed
her as a dri nking al coholic. Dr. Dee expl ai nedthat, when a worman uses
al cohol during pregnancy, the baby may be critically and permanently
affected. Duringthe first trinester, "fetal al cohol syndrone,” may
damage t he nervous system affecting the childinavariety of ways.
Al cohol can affect the child' s 1Q and cause behavi oral problens.
Al coholics often suffer frommal nutrition which may cause t he unborn
child to be nentally retarded. (25/3134-35)

School records showed t hat M cah was ret ai ned i n ki ndergarten and
third grade, and repeated t hose grades. He received adm nistrative or

social pronotions in first and second grade. (25/3163)
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M cah was tested by t he school psychol ogi st at age 8 because he was not
maki ng nornmal progress in school.® He was functioning at the sane
| evel, or slightly higher, thanthelevel on which he performed on Dr.
Dee's test. Although the school never found an adequate reason for
M cah's academ c problens, Dr. Dee suspected it was Mcah's brain
damage and nenory probl ens, whi ch woul d have been hard t o di agnose at
age 8. (25/3135-38)

Dr. Dee reviewed the records fromthe child protection team
concer ni ng t he i nci dent i nvol vi ng sexual experi nment ati on when M cah was
11 years old. M. Eland termnated Mcah's counseling after the
second session, asserting that the children did not need counseling.
Dr. Dee noted that M cah was di agnosed at that tine as suffering from
depression, characterized as adj ust nent di sorder wi t h depressed nood.
M cah was | at er eval uated by Dr. Krenper, a psychol ogi st, when he was
about 16, and was agai n di agnosed wi t h depr essi on. 17 (25/ 3136- 38) Thus,
each tine M cah was seen by a nental heal th professional, he was seen

as depressed.

16 Mcah's records indicated that, in the ninth grade, which
was the |ast year he attended school, he had A's, B s and Cs. He
was absent 26 days during that grading period. (25/3164) This is
i nexpl i cabl e based on his earlier academ c perfornmance.

7 Dr. Krenper saw M cah in February of 1992 (25/3177), and
went into the Job Corps in 1992. Thus, the evaluation may have
resulted in Mcah's stint in the Job Corps, or may have been done
because he was going into the Job Corps. M cah would have been 16 in
February of 1992.
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Dr. Dee expl ai ned t hat t he depressi on M cah suf fered was not t he
ki nd of depressionthe average person thinks of as havi ng a bad day or
being i ntensely sad. Depressionis apsychol ogi cal termdescribinga
condi ti on whi ch includes "sl eep di sturbance, appetite disturbance and
frequently anger about one's situation." The anger is usually directed
toward the situationinwhichthe personislivingandthe peopl e upon
whi ch he is dependent. Anger is often m ssed in depression but is
al nost al ways a conponent. (25/3139)

Extrene depressionin children and teens nay be i ndicate avariety
of psychol ogi cal problens. Dr. Dee believedthis was truewith M cah
because he was havi ng hal | uci nations. Dr. Krenper's report indicated
that M cah was already hallucinating when he was an adol escent.
Hal | uci nati ons are not part of typical depression and i ndi cate anot her
ki nd of psychotic di sorder -- nost |ikely, schizophrenia. (25/3140-41)

Dr. Dee did a conplete psychol ogi cal and neuropsychol ogi cal
eval uati on whi ch i ncluded testing Nel son's nental abilities and nent al
functioning. Thisincludeda nunber of neuropsychol ogi cal tests which
relate to brainfunctionand abnornalities, and personal ity assessnent
techni ques and testing. The tests provide a baselineto conparew th
t he person's history and t he doctor' s observations, and may al so det ect
probl ens t hat are not ot herw se apparent, or are forgotten or deni ed.
(25/ 3141- 43)

Based on t he neuropsychol ogi cal tests, Dr. Dee believedthat Mcah

was brai n-damaged. Al though hetestedinthe borderlinetolowaverage
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intelligence range, his nenory quoti ent was i nconsistent wwth his|lQ
Al 'though his 1Qwas 79, his nenory quotient was only 48.'® The two
scores shoul d have been conparable. This discrepancy indicated a
cerebral injury or di sease whi ch caused nenory i npai rnment and i ncr eased
irritability and inpulsivity. Mcah's test showed that his general
concept formational nmental ability, or higher nental ability, was
grossly affected. Sone of his right and | eft hem sphere dysfunction
tests were quite normal whil e others showed serious inpairnent. Dr.
Dee found a consi st ent and | ong- st andi ng di screpancy bet ween ver bal and
nonver bal abilities whichindicatedthat the probl emwas | ong- st andi ng.
( 25/ 3144- 45)

A person with Mcah's nental inpairnment would probably have
difficulty adapting and getting along in the world. Cer ebr al
di sfunction causes inpulsivity. Apersonw thinpulsivity does things
w t hout sufficient thought or deliberation. Thus, he m ght have a
history of difficulties caused by inmpulsivity. (25/3146)

Nel son related to Dr. Dee that, which he was incarcerated at
Lancaster Correctional Facility, inayouthful of fender program he was
tw ce physically overcone and sodom zed with a broom by a group of
fellowinmates. G oups of bullies ran the place, at | east socially.
M cah was young and very snall at that tine and his treatnent by both

t he guards and the other i nmates was tyrannical. He was constantly

8 Dr. Dee said that an IQ of 79 was in the 12th percentile --
86 percent of the population had a higher 1Q (25/3135)
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pi cked on. He was powerl ess to do anyt hi ng because he was afrai d of
revenge by the bullies. (25/3148-50)

M cah descri bed hum | iating pranks perpetrated i n prison which
were referred to as playing or "horseplay." The offenders would do
t hi ngs such as pul i ng down hi s pants or undershorts, or forcing hi mto
wrestle. There was not hing he could do because the bullies were so
much bi gger t han he was, and woul d hol d hi mdown. He di d not have any
friends there. (25/3151)

Dr. Dee opi ned, to a nedi cal certainty, that M cah had an extrene
ment al or enotional di sturbance at thetinme he commttedthe hom cide
in this case. The cerebral danage had a dramatic effect on his
education and ability to cope with life. The nental disorder was
unm st akabl e when Dr. Dee saw M cah.

Hi s synptons fell intotwo broad categories. One was depression
and t he ot her psychosis. The auditory and vi sual hal |l uci nati ons were
anong t he psychoti c synptons. The hal | uci nati ons were very puzzlingto
M cah. 1® Soneti nes he t hought t hey were real and soneti nmes he di d not.
Command hal | uci nati ons, during which Mcahwas toldto dothings (like
commt suicide), and felt that he had to do them were docunented by
jail records. M cah's synptons were | ong-st andi ng, havi ng begun when

he was achild. Hetold Dr. Dee he never tal ked about the hal |l uci na-

19 M cah had a friend who di ed when he was 7 to 10 years old
while trying to do a back flip off the second floor of a building.
Mcah said it was after that traumatic event, which he w tnessed,

t hat he began hal |l uci nating. (25/3151-53)
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ti ons because he believed it woul d nake hi ml ook stupi d. (25/3153-56)
M cah sai d he was havi ng vi sual hal | uci nations the day he kill ed M.
Brace. (25/3182)

At first, Mcah coul d not renenber the crinme at all because of his
depression. Later, he renenbered being inthe apartnent and dri ving
around in the car afterwards, wondering why he had done it. He
remenbered sitting in the car and being arrested. Dr. Dee tried to
ascertain why M cah had kill ed Ms. Brace but M cah just did not know.
He could not cone up with a reason. (25/3182-84)

Dr. Dee believed to a nedical certainty that Mcah Nel son's
ability to appreciate the crimnality of what he was doi ng when he
killed Ms. Brace was greatly dimnished. H s ability to think and
reason about it, or plan alternatives, was substantially inpaired
because of hisinpulsivity, short-circuiting of thought processes, and
psychotic synptons. At the tine of the hom cide, Mcah's cerebral
damage caused substantial inpairnment of his ability to conformhis
behavior to the requirenments of |law (25/3156-57)

The jury recomended, by a vote of 9 to 3, that Nelson be

sent enced to deat h.

SUMVARY OF THE ARGUMENT

Appel l ant's statenents to | aw enforcenent shoul d not have been
adm tted into evidence because t he detecti ves used unwarr ant ed coerci ve

tactics. \When Nelson was tired, they used a "Christian Burial"
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t echni que t o produce a confession. Thetotality of the circunstances
failed to show that his confession was voluntary.

The evi dence did not support the court's findings that Nel son
commttedthe homcidetoavoidarrest. Nelsontold Detective Robinson
t hat he comm tted t he hom ci de because he was nad at hi s situation and
mad at the world. Only after the officers pressed himfor a further
reason di d he suggest that his notive was to prevent the victimfrom
identifyinghim HetoldDr. Dee he did not knowwhy he conmttedthe
crinme. The evidence showed t hat he was depressed and hal | uci nati ng at
the tine.

Simlarly, the evidence was i nsufficient to provethat the crine
was CCP. No evidence showed that Nel son intended to kill the victim
prior to taking her to the orange grove. He was scared and confused
and di d not knowwhat to do. Because of his nental condition, he was
unable to think things through to develop alternative sol utions.
Furthernore, the court's finding of CCP is inconsistent with the
finding that the victi mwas killed after she sawNel son' s face because
she could identify him

The trial court also erred by failing to find either of the
statutory nmental mtigators, and many of the proposed nonstatutory
mtigators that were clearly established by unrebutted evidence.
A sentence of death is not warranted, prinmarily because of Nel son's

ment al problens, traumatic chil dhood, and | ack of prior violence.
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| SSUE |
THE TRI AL COURT ERRED BY FAI LI NG TO
GRANT NELSON S MOTI ON TO SUPPRESS HI S
STATEMENTS AND ADM SSI ONS, AND THE
RESULTI NG EVI DENCE, BECAUSE HI S
STATEMENTS WERE | NVOLUNTARY AND THUS
WERE NOT TRUSTWORTHY OR RELI ABLE.

"[ B] ecause of the trenendous wei ght accorded conf essi ons by our
courts and the significant potential for conpulsion -- both
psychol ogi cal and physical -- in obtaining such statenents, a main
focus of Fl orida confession | awhas been on guardi ng agai nst one t hi ng

-- coercion."” Traylor v. State, 596 So. 2d 957, 964 (Fla. 1992). 1In

Traylor, this Court reiterated the foll ow ng standard for determ ni ng
the adm ssibility of a confession, first set out nearly a century and
a hal f ago:

To render a confessi on vol untary and adm ssi bl e as evi dence,
the m nd of the accused should at the tine be free to act,
uni nfl uenced by fear or hope. To exclude it as testinony,
it is not necessary that any direct prom ses or threats be
made to the accused. It is sufficient, if the attending
ci rcunstances, or declarations of those present, be
cal cul ated to del ude the pri soner as to his true position,
and exert an inproper and undue influence over his m nd.

Sinonv. State, 5 Fla. 285, 296 (1853). Accordingly, thetest for the
adm ssion of a confession is voluntariness. |In assessing volun-
tariness, the court nust consider thetotality of the circunstancesto
det er m ne whet her coercive police activity produced t he confession. The
determ nati on nmust be nmade by the judge -- not the jury. Traylor at
964. The State has the burden to prove by a preponderance of the

evidence that the confession was freely and voluntarily given.
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Thonpson v. State, 548 So. 2d 198, 204 (Fla. 1989); DeConi nghv. State,

433 So. 2d 501, 503 (Fla. 1983).
A trial judge's ruling on a notion to suppress a confession
presents m xed questions of fact and |law for the review ng court.

Ramrez v. State, 739 So. 2d 568 (Fl a. 1999), cert. denied, 145 L. Ed.

2d 841 (2000) ; Rosenqui st v. State, 769 So. 2d 1051 (Fl a. 2d DCA 2000) .
Wiilethetrial court's factual findings areentitledto deference, the
appel l ate court reviews applicationof thelawto the facts using a de

novo st andard. Rosenqui st, 769 So. 2d at 1052; Hines v. State, 737 So.

2d 1182 (Fla. 1st DCA 1999).

M cah Nel son filed a Motionto Suppress Statenents and Adm ssi ons
and t he evi dence derived therefrom all egi ng coercive policetactics.
An evi denti ary heari ng was hel d on Sept enber 30, 1999 (3/454-95; 4/ 496-
563), and Novenber 4, 1999. (4/611-65; 5/666)

At the hearing, Sergeant John Robinson, Avon Park Police,
testified that, on Monday, Novenber 17, 1997, at 10:30 p.m, he was
called to 24 W Palnetto Street where an elderly female, Virginia
Brace, 78, and her car, were mssing. The victimlived al one and was
hard of hearing. Her purse was on the table and nothing el se was
m ssi ng fromher resi dence. The car was found on Valencia Driveinthe
Avon Lakes area where there were not a | ot of houses. The defendant,
M cah Nel son, was found asl eep i nthe vehicl e about 6: 30 t hat afternoon
by Deputy Pope, H ghl ands County Sheriff's O fice. He had been driven

to his sister's house. (3/454-60)
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After m dni ght, Sergeant Robi nson went to see t he def endant at his
sister's house at 17B E Adans Street in Avon Park. Deputy Pope was
al ready there. Robinsontal ked with Nel son who was sittinginthe back
seat of Pope's patrol car when he arrived. Nelson agreedtotalk with
him at the Avon Park Police station so Robinson drove himthere.
(3/461-65) When they arrived, Nel son was advi sed of his Mranda
rights fromaform andtoldthat he was not under arrest; did not have
to give a statenent; and was free to | eave. Nel son read and si gned a
Mranda rights form (3/467-68)

Det ecti ves Bur ke and Robi nson i ntervi ewed Nel son, starting at 1: 30
a.m and ending at 3a.m Theinterviewwas taped. (3/468-471) Nel son
told themhe knew Ms. Brace; that his not her had known her for years;
and t hat she | oaned hi mthe car. He borrowed it between 4: 00 and 5: 00
on Sunday eveni ng, Nov. 16, 1997. He drove to Pol k County to find a
girlfriend, got tiredonthereturntrip, and, because he was fam |i ar
wi th the area where the car was found, he st opped and sl ept inthe car
there. (3/473-75)

Nel son was soft spoken; kept hi s hands up around hi s face; and was
hard t o under st and hi mat ti mes. He seenmed wi t hdr awn and kept hi s head
down a |l ot. He was cooperative and di d not refuse to answer any gues-
tions, but Robinson did not believe him The officers told himhis
story didn't nake sense. For exanple, he went tosleeponly twomles
fromhi s honme; and there were di screpanciesinthetine franme. (3/476-

78)
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Robi nson bri ef ed hi s superi or, Commander Mercuri o, and Nel son t ook
anot her break. Mercurio and Robi nson went back to talk with Nel son
again. This time they did not tape the interrogation. Although they
went over sane t hings, Nel son becane alittle upset. Hesaidhedidn't
know why t hey asked hi mt he sane questi ons over and over. He said he
was telling the truth. (3/478-82)

Robi nson was goi ng t o t ake Nel son back to his sister's house, but
Commander Mercurio called onthe radi o and asked themtoreturntothe
police departnent. Nel son agreed and they returnedto the station at
5:00a.m Nelsonwaitedw th Detective Burke whil e Sgt. Robi nson spoke
with Mercurio. An assistant state attorney, the sheriff, and Nel son's
probation officer were there, and had decided they had enough
information to charge Nelson with theft of the car. Nelson was on
probation and had | eft the county with the car. At 5:45, Robinson
returned to the interview room and explained to Nelson that his
probation officer was there and that he had left the county [in
violation of his probation]. (3/487-90)

Robi nson | eft the roombri efly and, when he returned at 6: 00 a. m,
Nel son said he wantedto tell hi msonething. He said he had | i ed about
t he j ob he had, and that the car was stolen. He said he wantedto tell
the truth. Robi nson got Commander Mercuri o, and t ook an oral statenent
from6:00 to 7:00 a.m (3/490-91) Nel son
told themhe sawseveral bl ack nmal es sitting on Ms. Brace's car. They

| et hi mdrive the car to Sebring. (3/491-93) Nel son had hi s head down,
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started to sl ouch and seened | ess confident. Wen Mercurio said, "You
knowwhere sheis, don't you," Nel son nodded hi s head "yes" but di d not
respond verbally. Mercuriodidn't press it because Nel son seened upset
and was crying. (3/492-95)

The of ficers charged Nel sonw th grand theft and burgl ary of the
car and arrested hi mabout 7:00 a.m Nel son was handcuffed at that
time and was no longer free to |leave. About 8:20 a.m, he was
transported to the Hi ghl ands County Sheriff's office. Prior to his
departure, the officers asked himto help find Ms. Brace. He hung hi s
head and started to cry agai n but mai ntai ned that he didn't know. He
agreed to take a pol ygraph. When t hey asked i f he knew what happened
to Brace, he nodded his head but said nothing. They told himthey
woul d talk after he rested. (4/496-99)

Robi nson had no further contact with Nel son until twelve hours
| ater, at about 9:00 p.m In the neantime, they were notified that
Nel son's fingerprints were found in Ms. Brace's bathroom (4/500)
Also, the victims panties were rolled up in the beddi ng on her bed,
her fire extingui sher had been used; and atireiron wth sand on it
was found in her car. In addition, awtness had encountered a bl ack
mal e with her car in the Frostproof area of Pol k County, stuck in an
orange grove, and had felt athud on the trunk. G ove workers hel ped
hi mget the car out of the sand. (4/501-03)

Robi nson nmet with Wayne Porter of FDLE about doi ng a pol ygraph

test. Nelson was brought to the detective's bureau when Robi nson
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arrived that night. He wore hand and | eg restrai nts but they renoved
t he handcuffs. The officers told Nel son they had sone newi nf or mati on,
but not what it was. Nelsonstill agreedto take the pol ygraph. 4/503-
06) Robi nson gave Nel son a newM randa f or mwhi ch he read and si gned.
Nel son asked what woul d happen if he did not pass the pol ygraph and
Robi nson told himthey would have to deal with that at the tine.
(4/506- 08)

During the pol ygraph test, Robinson and Burke di scussed their
strat egi es.?° They expected that Nel son woul d fl unk t he pol ygraph. At
10:55 p.m, Porter toldthemthat the pol ygraph i ndi cated that Nel son
was deceptive about the location of M. Brace. When Detectives
Robi nson and Bur ke asked Nel son howt he pol ygraph went, he said, "not
so good" or "the guy said |l didn't pass." (4/508-16) He said he did
not pass t he questi on about where the vi cti mwas. When Robi nson asked
i f he knew, he did not respond; he said he was nmad at Porter because
Porter said he didn't pass the pol ygraph. He said he had not been in

Pol k County. (4/517-19)

20 Robi nson said that the strategy they di scussed was to put
t he evidence on the chalk board to try to get Nelson to tell themthe
truth. (3/554-56) Robinson decided to ask Nel son whom he | oved and
to talk about the victims famly on the spur of nmonment but he had
used that technique before. (4/559-60)
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M cah Nel son t ol d Robi nson he was tired.?' They took a very short
break -- just a fewmnutes. The detectives then confronted Nel son
with a chalk or marker board ("pro and con board") where they had
| i sted evi dence agai nst hi m and what he had | i ed about, includingthe
pol ygraph. 2?2 On the ot her side of the chal k board, they |listed positive
t hi ngs |i ke honesty, cooperation, conpassion, and his hel p findingthe
victim (4/513, 515, 521) Nel son | ooked at t he board for about a m nute
and said, "It's over isn't it? It's over isn't it?" Robinson said,
"Yes, Mke, it's over." (4/521)

Det ecti ve Robinsontold Nel sonit would hel pif he woul d be honest
about the body. Nelson said, "I'min a lot of trouble, ain't I?"
Robi nson agreed that it did not | ook good and tol d hi mt hat he needed
totell thetruth. Robinson asked Nel son who he | oved and Nel son sai d
that he |l oved his sister, Judy. Robinsontold himthat the victinms
famly was worried and wanted to find Ms. Brace and asked himif his
sister, Judy, were m ssing, woul dn't he want the policeto findher and
woul dn't he be mad i f the perpetrator woul d not tell where she was. |If
she was dead, he should help find her so they coul d gi ve her a proper

burial just Iike he woul d expect if Judy were killed. Nelson "teared

21 Detective Burke testified that Robinson said sonmething to
the effect that they were all tired; that they understood. Sonetine
after that, Nelson was shown the chal k board. (4/662) During their
breaks, Nelson rested in the interviewroomwth his head on the
desk, but did not sleep. (4/544-45)

22 On the chal k board, Robinson wote, "Qher DNA evidence
| ocated in victims home," but nothing specific as to what DNA.
Robi nson was thi nki ng about the linens. (4/562)
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up" when he spoke of Ms. Brace. Robi nson put hi s hand on Nel son' s back
and told himit would be ok, to just tell themwhere she was so t hey
could "end this,"” and that he would feel better if he told them
Robi nson told Nelson to relax and he left to go to the bathroom
Det ective Burke was with Nel son. ?® (4/522-26)

Afewmnutes later, at 11: 30 pm Bur ke opened t he door and told
Robi nson t hat Nel son was goi ng to showthemwhere the victi mwas. He
sai d Nel son had spontaneously told themshe was at the road between
Frostproof and Ft. Meade. Nelson was crying and had agreed to ride
with themto the | ocation where she was. (4/526-28)

They got in the car and Nel son directed themwhere to go. It
t ook about half an hour. Part way there, Nelson said he wanted to
speak wi t h Bur ke and Robi nson al one so O ficer Leftbridge got out of
the crui ser and rode with Porter who was fol |l ow ng them Nel son sai d,
"thisisn't goingtol ook goodfor ne, isit?" Detective Robinsontold
himit woul d | ook better than his not telling themwhere to find Ms.
Brace. (4/528-29)

Nel son poi nt ed out a grove where t he body was | ocated. He started

shaki ng and cryi ng and he poi nted and sai d, "She's down t here. |' mnot

23 Burke also testified that Robinson asked Nelson if he had a
relative or soneone he |oved. He asked, if sonething happened to her,
how woul d you feel? Nelson said he would be mad and woul d want to
find her. (4/639) Burke thought this was before they confronted
Nel son with the bl ackboard but was not sure. He did not recal
di scussing the "relative tactic" beforehand, but was not surprised
when Robi nson used the tactic. (4/660-62)
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goi ng down t here. You're not goi ng to nake nme go down t here are you?"
He appeared scared. Robinson told himhe did not have to go, so just
Robi nson and Porter went down the row and found the body. They | eft
after about 20 mnutes tine, | eaving other officersto securethecrine
scene. (4/530-31)

Det ecti ves Robi nson and Burke returned Nel sontothejail, let him
snoke another cigarette, and went into an interview room When
Robi nson asked what happened, Nel son said he was just "mad at the
worl d, mad about life." He agreed to nake a taped statenent and to
tell the truth about everything. (4/532-33)

Robi nson and Bur ke t ook t he st at enent begi nning at 2: 10 a. m and
ending at 2:40 a.m on the 19th of Novenber, 1997. Nel son spoke
softly, munbling sonetines, but showed littl e enotion. He sl ouched and
had little eye contact. He told themthat his actions were not the
result of alcohol or drugs, and they did not observe any such
i nfluence. Robinson felt that Nel son was being truthful during the
final taped statenent except that he deni ed t he sexual assault. This
was his last contact with Nel son. (4/534-42)

Det ecti ve Dani el Burke, al so a detective wi th Avon Park, testified
at the suppression hearing. H s testinony was al nost i dentical tothat
of Detective Robi nson. Conmander Mercurio directed hi mto goto police
station and participateinaninterviewwth Detective Robi nson and
def endant M cah Nel son. (4/614-18) Al though Robi nson di d nost of the

tal king, they both w tnessed Nelson's witten waiver of rights.
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Det ecti ve Burke had no conversation with Nel son that was not taped.
(4/ 619- 21)

Det ecti ve Burke agai n wi t nessed Nel son's witten waiver of rights
at 9: 00 p. m on Novenber 18th. He and Robi nson concl uded t hat Nel son
had not been honest with themand woul d not pass the pol ygraph. They
had al so concluded that the victim was probably deceased. They
di scussed what was best approach to use to get Nelson to tell them
where Ms. Brace was. They nade a bl ackboard and covered it so that
Nel son woul d not see it when he returned. On the list, they put "DNA
found i n house," even though they had not had any DNA wor k done yet.
When Porter tol dthemthe pol ygraph i ndi cat ed decepti on, Nel son seened
angry. Wen asked whether he had told the truth, he did not answer.
(4/628-35, 655-58)

Robi nson | eft the roombriefly. Nel sonleaned forward and sai d,
"Do you know the road that runs from Frostproof to Ft. Meade?" By
noddi ng, Nel son adm tted that the victi mwas t here and agreed to t ake
themthere. Several times Nel son appeared to be crying but kept his
head down so that it was hard to tell. He seenmed a sadder and nore
enotional. (4/638-41)

They t ook Nel son by car to findthe body, with several units fol -
| om ng. Nel son seened unconfortabl e and asked themto tell the ot her
units to back off. They asked the other officers not to follow so
cl osely. Wien they arrived, Robi nson and Mercuri o went down t he r ow of

orange trees and found t he body where Nel son i ndi cated. Nel son seened
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alittle distraught and was crying. Burke put his hand on Nel son's
shoul der and said, "It's all right, Mke." He didnot touch Nel son any
other tinme. (4/642-44, 650-51)

When they returned to Hi ghl ands County, Nel son agreed to make
anot her statenent. Al though they had no di scussion of thecrinewhile
inthe car, he thought they probably did prelimnary sone questi oni ng
before taped statenent (maybe 15-20 mi nutes) but did not discuss
anyt hi ng of f tape t hat was not al so on tape. ?* They nade no t hreats or
prom ses. Nel son seened sonewhat relieved during his final statenent.
(4/ 645-50)

To be adm ssible, a confession nust be free and voluntary. It
"must not be extracted by any sort of threat or violence. . . for the

| aw cannot neasure the force of the influence used, or decide its

ef fect upon the m nd of the prisoner. Bramv. United States, 168 U. S.

532, 542-43 (1897); see also Colorado v. Connelly, 479 U. S. 157 (1986)

(due process forbids not only physical coercion but psychol ogi cal

per suasi on); Moran v. Burbine, 475 U. S. 412 (1986); Brewer v. State,

386 So. 2d 232 (Fla. 1980) (quoting fromBram. This neans that the
police may not obtain a confession by coercion and may not utilize
techni ques cal cul ated t o exert i nproper influence. Brewer, 386 So. 2d
232 (defendant threatenedwth el ectric chair). The burden of proof is

onthe State to showt hat t he confessi on was vol untary. Lego v. Twoney,

24 Detective Robinson said they did no prelimnary questioning
before they started taping the interview (4/534)
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404 U. S. 477 (1972). |If Nel son's confession was based, i n any way, on
the officers' inducenents, it was not voluntary.

InBrewer v. Wllians, 430 U S. 387 (1977), the of fi cers persuaded

t he defendant totell themwhere the victin s body was | ocat ed so t hat
he could have a "Christian burial,"” thus taking advantage of the
defendant' s religious beliefs. Here, Robinson used si mlar coercion by
aski ng Nel son whether, if it were his sister who was m ssi ng, he woul d
want to find her and give her a proper burial. This Court has

characterizedthe "Christian burial technique" as a"blatantly coercive

and decepti ve pl oy" when usedin policeinterrogation. Romanyv. State,

475 So. 2d 1228 (Fla. 1985), cert. denied, 475 U S. 1090 (1986).

Accord Hudson v. State, 538 So. 2d 829 (Fla. 1989).
When presented with apoliceinterrogati onwhichusedreligionto

i nduce a confession, the court in Carley v. State, 739 So. 2d 1046

(Mss. App. 1999) wote:

Exhortations to tell the truth and adhere to religious

t eachi ngs are t he equi val ent of i nducenents whi ch render a

stat enent i nadm ssi bl e.
739 So. 2d at 1050. Noting that the defendant (like Nelson) had
previ ously nmai ntai ned his i nnocence, the Carley court held that the
police overreachi ng procured an involuntary confession.

This Court should further observe that Detective Robinson

consi dered hi s psychol ogical tactictobesinply atrick of thetrade.

(4/559-60) Burke did not recall discussing the "relative tactic”
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bef orehand, but was not surprised when Robi nson used the tactic.

(4/ 660- 62)

* * * % %

InDavis v. State, 698 So. 2d 1182, 1188 (Fla. 1997), this Court
hel d that, "once M randa has been conplied with, the better test for
adm ssibility of statenents nade i n subsequent custodi al interrogations
i s whet her the statenents were givenvoluntarily." To find a confession
i nvol untary wi t hi n t he neani ng of t he Fourteenth Arendnent, there nust

be coerci ve police conduct. Colorado v. Connelly, 479 U. S. 157 (1986).

Pol i ce coerci on can be physi cal or psychological. R ckardv. State, 508

So. 2d 736, 737 (Fla. 2d DCA 1987). Wet her there was police coercion
is determned by reviewing the totality of the circunstances under
whi ch t he conf essi on was obt ai ned. Davis, 698 So. 2d at 1189; Ranirez

v. State, 739 So. 2d 568 (Fla. 1999), cert. denied, 145 L. Ed. 2d 841

(2000) .

Many f act ors have been consi dered by the courts in anal yzingthe
totality of the circunstances. These factors include: whether the
statenments were given inthe coercive at nosphere of a station- house

setting, Drake v. State, 441 So. 2d 1079, 1081 (Fl a. 1983); whet her t he

pol i ce suggested the details of thecrinmetothe suspect, Langston v.

State, 448 So. 2d 534, 535 (Fla. 2d DCA 1984); whet her psychol ogi cal

coercion was applied, DeConingh v. State, 433 So. 2d 501, 503 (Fl a.
1983), whether the police nmade threats, prom sed | eniency, or nmade

statenents cal cul ated to delude the suspect as to his or her true
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position, Brewer v. State, 386 So. 2d 232, 237 (Fl a. 1980); and whet her

t he pol i ce exerted undue i nfl uence or nade direct or inplied prom ses
of benefits, Rickard, 508 So. 2d at 737. The accused's enoti onal
conditionis aninportant factor i n determ ni ng whet her the statenents
were voluntary. 1d. Al though one particul ar acti on may not i nvalidate
a confession, when two or nore actions are used to coerce a suspect,

courts norereadily findthe confessioninvoluntary. Sawer v. State,

561 So. 2d 278, 282-83 (Fla. 2d DCA 1990).

All of the above factors apply to this case. Al of the
statenments were taken in the coercive atnosphere of the police
depart nent; psychol ogi cal coercion was applied by the officers during
t hei r questioni ng. Nel son was awakened and takento the police station
about m dni ght. He was questioned off and on all night. Although he
was gi ven br eaks, he coul d not sl eep but coul d only put his head on the
desk. At tines he was distraught and tearful. He held his head down
and did not |ook at the officers.

Inthe norning, he was takentothejail in Sebring, and al | owed
to eat and rest during the day. Whether he got much sl eep i s unknown
al t hough, certainly, nmuch of the norning was consunmed wi th book-in,
fingerprinting, and photographi ng. About 9:00 that night, Oficers
Robi nson and Burke went to the jail with the FDLE pol ygraph exam ner
and Nel son t ook a pol ygraph test, which he di d not pass. At all tines,
he was cooperative and answered the of fi cers' questions, although not

al ways truthfully.
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At this point, the "tactics" began. The officers nade a marker
or chal k boardw th two colums -- a "pro and con" board. They covered
it until they began interrogating Nel son again. The officers told
Nel son that the pol ygraph showed that he was not telling the truth
about whet her he knewwhere Ms. Brace was. Nel son was angry at Porter,
who adm ni stered t he pol ygraph test. M cah Nel son tol d Robi nson
he was tired. According to Burke, Robi nson said sonething to effect
that they were all tired, and that they understood. They took a very
short break -- just a fewm nutes. Robinson then unveiled the chalk
board and expl ai ned to Nel son that one side showed all the evidence
they had against him and the other side showed the things in his
favor. Detective Burke admtted that they i ncl uded DNA evi dence on
their list of "cons," al though t hey had not yet done any DNA t esti ng.
They al so i ncl uded evi dence that his fingerprints had been found. In
the "pro" colum, they listed positive things |ike his being honest,
cooperating, helping find the victim and his conpassion. Nelson
| ooked at the board for about a m nute and said, "It's over isn't it?
It'sover isn't it?" Robinsonsaid, "Yes, Mke, it's over." (4/513-15,
521) It i s uncl ear whet her the second tactic was used before or
after the chal k board. Detective Robinson's testinony indicatedit was
afterwards. Robi nson asked Nel son who he | oved and Nel son sai d t hat he
| oved hi s sister, Judy. Robinsontoldhimthat thevictims famly was
worried and wanted to find Ms. Brace and asked himif his Judy were

m ssi ng, woul dn't he want the policeto find her and woul dn't he be nad
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i f the perpetrator woul d not tell where she was. Nel son sai d he woul d
be mad and want to find her. Robinsontoldhimthat, if Ms. Brace was
dead, he should help themfind her so they could give her a proper
burial just |ike he woul d expect if Judy were killed. Burke thought
t hi s was before they confronted Nel son wi th the bl ackboard but was not
sure. He didnot recall discussingthe "relativetactic" beforehand,
but was not surprised when Robi nson used the tactic. Wen Nel son began
to cry, Robinson put his hand on Nel son's back and told hi mit woul d be
ok if he just told them where she was, and that he woul d feel better.

Robi nson tol d Nel sonto rel ax and | eft Detective Burke was with
Nel son briefly. Afewm nutes | ater, Burke tol d Robi nson t hat Nel son
was goi ng to showt hemwhere the victi mwas. Nel son had spont aneously
tol d hi mshe was at t he road bet ween Fr ost proof and Ft. Meade. Nel son
was crying and had agreedtoride wwth themto the | ocati on where she
was. (4/526-28)

Robi nson' s questioning as to whether M cah | oved soneone, and
whet her he woul d want her to be foundif she were nurdered was atactic
used because it was reasonably likely to elicit an incrimnating
response from Hess based on his enotional and nental state. See

Arizonav. Mauro, 481 U. S. 520, 526-27 (1987); Rhode Island v. I nnis,

446 U. S. 291, 300-301 (1980); Brewer v. Wl lians, 430 U. S. 387 (1977)

(Christianburial speech); Talley v. State, 596 So. 2d 957 (Fl a. 1992);

G over v. State, 677 So. 2d 374 (Fl a. 4th DCA 1996). The tactic m ght

53



wel | be conparedtothe Christianburial speechinBrewer v. WIlians,
430 U. S. 387 (1977).

Robi nson tol d Nel son that he neededtotell the truth because he
want was t he perpetrator todosoif Judy was killed so that they could
give her a proper burial. He played on Nelson's exhaustion, his
obvi ous distress, and his insecurity to get Nelson to admt to the
mur der and hel p themfind the body. Both officers at sone poi nt put
t heir hand on Nel son's shoul der and told himit would be all right --
Robi nsoninthe interviewroomand Burke at t he orange grove. Because
Nel son was tired, al one and enoti onal, these gestures were i ntended to
and di d gi ve hi munf ounded expectation that they were trying to help
him-- and that all he needed to do was to tell themthe truth and
everyt hing woul d be al | right. The Suprene Court has recogni zed
that the proverbial "third degree"” has been repl aced by nore subtle
psychol ogi cal techni ques, with nore enphasi s on the nmental makeup of
the individual. Thus, Courts have found the defendant's nental

condition nore significant i ndetermning voluntariness. See Spano v.

New Yor k, 360 U. S. 315 (1959). Therelationship of anmental condition

to police coercion nmust be consi dered. See Colorado v. Connelly, 479
U.S. 157 (1986).

Inthis case, | awenforcenent could tell Nel son was enotionally
exhaust ed because he was cryi ng and woul d not | ook at them He held
his head in his hands. Nelson was chronically depressed; suffered

headaches and bl ackouts; had a nental or |earning disorder since
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chi | dhood. Al though the officers were not aware of all of these facts,
they could tell by Nelson's enotional state that he would be
susceptible to their tactics.

An erroneously adm tted confessionis subject toharnl ess error

analysis. Traylor, 596 So. 2d at 973; State v. DG lio, 491 So. 2d

1129 (Fla. 1986). In this case, however, the error was clearly
har nf ul . All of the details of this crine, including what the
prosecut or used to argue several of the aggravating factors, were based
on what Nel sontoldthe officers. Thus, the court erred by not grant-
ing Nelson's suppression notion. Under the totality of the
ci rcunst ances, Nel son's incul patory statenents to | awenforcenent were
involuntary, and were admtted in violation of the Fifth Arendnent
protection agai nst self-incrimnation, and Articlel, section 9 of the

Fl ori da Constitution.
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| SSUE 1|

THE TRI AL COURT ERRED BY | NSTRUCTI NG
THE JURY ON AND FI NDI NG THAT NELSON
KILLED THE VICTIM TO AVO D A LAWUL
ARREST, BECAUSE THE EVI DENCE FAI LED TO
PROVE TH' S AGGRAVATOR BEYOND A
REASONABLE DOUBT.

The Stateis requiredto establishthe exi stence of an aggravati ng

ci rcunst ance beyond a reasonabl e doubt. Geralds v. State, 601 So. 2d

1157, 1163 (Fla. 1992). Wen relying on circunstantial evidence to
find an aggravating circunstance, the evidence nmust be i nconsi stent
W t h any r easonabl e hypot hesi s whi ch m ght negat e t he aggravator. |d.
Inthis case, thetrial court ignoredthe nost |likely notive for this
homcide in finding that the crinme was commtted for the purpose of
avoi ding or preventing a |l awful arrest, pursuant to section 921.14-
1(5)(e), Florida Statutes.

Atrial court's finding of an aggravator is reviewed under the

subst anti al conpetent evidence standard. Mansfieldv. State, 758 So.

2d 636 (Fla. 2000). The "avoid arrest” aggravator istypically found
incasesinwhichthe defendant killed al awenforcenent officer. See

e.q. Burns v. State, 609 So. 2d 600 (Fla. 1992). When, as here, the

vi cti mwas not al awenforcenent officer, proof of therequisiteintent

to avoi d arrest and detection nust clearly showthat the sol e or dom -
nant notive for the killing was the elimnation of a wtness.

Robertson v. State, 611 So. 2d 1228 (Fla. 1993); Davis v. State, 604

So. 2d 794 (Fla. 1992); Geralds, 601 So. 2d 1157; Jackson v. State, 599
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So. 2d 103 (Fla. 1992); Perry v. State, 522 So. 2d 817 (Fla. 1988);

Rogers v. State, 511 So. 2d 526 (Fla. 1987); Floydv. State, 497 So. 2d

1211 (Fl a. 1986). Even where the victi mand t he perpetrator kneweach
ot her, which was not the case here, this fact alone i s not enough to
establish the aggravator in question. Robertson, 611 So. 2d 1228;

Hansbrough v. State, 509 So. 2d 1081 (Fla. 1987); Floyd, 497 So. 2d

1211. If this aggravator was applied in every case in which the
def endant was afraidthe victimmaght identify him thusleadingtohis
arrest, this factor woul d apply to many i f not nost nmurders, and woul d
not serve the narrow ng purpose of an aggravating factor.

Thetrial judgeinstructedthe jury onthis aggravator and f ound
it proved beyond a reasonabl e doubt. He al so gave it great weight. He
wote the followng in his sentencing order:

It has been | ong held "that in order to establish this aggra-
vator, wherethe victimis not i nlawenforcenent, the state nust
show t hat the sole, or dom nant, notive for the nurder was the
elimnationof thewitness." Perryv. State, 522 So. 2d 817, 820

(Fla. 1988). However,this aggravator may be proven by
circunstantial evidence.

The Suprene Court has uphel d this aggravating factor i n cases
simlar tothis one where the victimis abducted fromthe scene
of theinitial crinmeandtransportedtoadifferent | ocati on where
sheiskilled. Gorev. State, 706 So. 2d 1328 (Fl a. 1997), Preston
v. State, 607 So. 2d 404 (Fla. 1992), Swafford v. State, 533 So.
2d 270 (Fla. 1988) Cave v. State, 467 So. 2d 180 (Fla. 1985),
Martin v. State, 420 So. 2d 583 (Fla. 1982).

There are a nunmber of factors that indicate this was the
Def endant's sol e noti ve:

(1) The Defendant in his confession to the police said he

killed the victi mbecause he was afraid that Virginia
Brace could identify him "because she saw his face."
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(2) Once he renoved her fromher hone and pl aced her in the
trunk of her car, she was no longer a threat to his
escape.

(3) The defendant pl aced the victiminthe trunk of her car and
drove her around over six hours. Thus he had anple op-
portunity torelease the victimor sinply | eave her in the
trunk. See Altonv. State, 723 So. 2d 148, 160 (Fla. 1998).

(4) The victi mwas abducted fromher home and transported to an
i sol ated area where she was kill ed.

Therefore, the only reasonabl e i nference to be drawn fromt he
facts of this caseis the Defendant ki dnapped Virgini a Brace and
took her toarenove areainorder toelimnate the sol e w tness
to this crine.

Thi s aggravati ng factor has been proven beyond a reasonabl e
doubt and is given great weight.

The evi dence adduced at Nelson's trial was not sufficient to
satisfy the standards for finding the avoid arrest aggravator. The
evidence is at | east as consistent wwth an al ternative reason for the
killing -- that the situation sinply got out of hand, Nelson was
scared, and, because of his nmental instability, was not able to
eval uate the situation and did not know what to do. Wen Oficer
Robi nson first asked hi mwhy t hi s happened, Nel son tol d hi mthat he was
just "mad at the world; mad about his life." (21/2458-60)

The trial judge's first circunstance on whi ch he based hi s finding
of this aggravator was t hat Nel son confessed to policethat he killed
the victi mbecause she had seen his face. It nay be noted, however,

that many of Nelson's statenents were only his acquiescence to

suggesti ons nmade by the police, rather than his own i deas. Nel son hung
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his head and often did not respond, in which case, | aw enforcenent
of fi cers made suggesti ons as t o whi ch he coul d j ust nod his head. The
responses Nel son di d nake were nostly i naudi bl e, after which an of fi cer
repeated what he said or what he thought or surm sed Nel son said.
Whet her Nel son said he killed the victi msothat she coul d not identify
him or whether this was an officer's suggestion, is unclear. Nelson
may have adopt ed t hi s reason because he coul d t hi nk of no ot her reason
for what he did. Al though Nel son did say that Ms. Brace coul d see him
fromthe bat hroomlight, he was just answering the officer's query as
to how she could have seen his face in the dark house. (21/2482-83)

Nel son gave ot her reasons i nconsi stent with wi tness elimnation.
During his taped intervi ewwhen he and the of ficers returned fromthe
or ange grove where Ms. Brace's body was found, whichwas thefirst tine
Nel son told the truth, Sergeant Robi nson asked hi mwhy t hi s had hap-
pened. Nelson said, "I'mjust mad, mad at the world, mad about [ ny]
life." (21/2458-60) This first response was nost |ikely true because
it was spontaneous, and not induced by suggestions from police
of ficers.

Nel son told the police that, at the victinls apartnent, he was
tryingto stop Ms. Brace fromscream ng so that he coul d t hi nk of what
to do. She started to screamagai n and Nel son "just lost it." Wen he
t ook her fromthe house, he was not thinking clearly and was scar ed.
(22/2614) Her scream ng made hi mangry. Thus, anger may wel | have

been the dom nant notive for the nurder in this case.
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Nel son tol d Sergeant Robi nson that he first tried to choke the
victimuntil she passed out in the grove, so that he could | eave.
(22/2614) This suggests that he was not going to kill her, but that
the situation got out-of-hand, or perhaps he becanme angry when she
woul d not pass out and inpulsively killed her. He may al so have
vaci |l l ated about what to do with her, even after driving to Pol k
County. Nelson told the officers that both he and Ms. Brace were
scared when they wal ked into the grove. Nel son's reaction when
confront ed by the evi dence of what he had done, when he went with the
officerstofindthe body, shows clearly that he was horrified by what
he had done. At one point, he told the officer that he killed the
vi ctim because he got scared. (21/2488)

The judge's second, third and fourth reasons for finding this
aggravator aresimlar. He notedthat, once Nel sonrenovedthe victim
fromher honme and put her in his car, she was nolonger athreat tohis
escape. This only suggests that Nel sondidnot kill the victimsothat
he coul d escape, and does not el i m nate ot her noti ves or even no notive

at all.?

2 |In finding the CCP aggravating factor, the judge opined that

Nel son intended to kill the victi mwhen he took her from her house.
(7/1076) This speculation is not supported by the evidence. |If he
had i ntended to kill her, he would not have driven around for hours

before driving to Pol k County.
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The third reason was t hat the def endant drove the victi maround

in the trunk of her car, over six hours and, thus, had anple op-
portunity to rel ease her or sinply |eave her in the trunk.
This really has nothing to dowth why he killed the victim In nost
nmur der cases, the defendant had an opportunity tolet the victimlive
rather thanto kill himor her. Althoughthetrial court cited Alton,
723 So. 2d 148, 160, in which the robbery victimwas placed in the
trunk of a defendant's car, the situation in Alton was different.
There, two nmen robbed the victim abducted hi mfromhi s car, drove him
directly to the woods and shot him Their statenents to |aw
enforcenment made it apparent that they shot himto elimnate the sol e
witness. No other notive was suggest ed.

The court's final reason, that the victi mwas abducted fromher
home and transported to ani sol at ed area where she was killed, is nore
or less the sane as the | ast reason, and does not show that Nel son
killed the victimto avoid arrest. Although it suggests that the
def endant did not want the victi mto be found ri ght away, it does not
mean that the primary or dom nant notive for the nurder was w tness
elimnation. Mreover, it may have been a secondary notive, asin a
case where t he def endant kil ls soneone because of hatred or revenge, or
because heis nentally ill and on drugs, but al so does not want to be

caught. See, e.qg., Douglas v. State, 575 So. 2d 165 (Fla. 1991)

(defendant took victimto renote | ocationto torture and kill himas

revenge for takingoldgirlfriend, and not to avoid arrest); Doyl e v.
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State, 460 So. 2d 353, 358 (Fl a. 1984) (nurder of rape victi mtoo often
results fromsane hostil e-aggressi ve i npul ses that caused rape, rather
t han reasoned act notivated primarily by desire to avoid arrest).
Nel son had nental problens. He told Dr. Dee he was visually
hal l uci nating on the day he killed the victim (25/3182) On ot her
occasi ons, he had suffered "comand" audi tory hal | uci nati ons, which
were verifiedbyjail records. Comrand hal | uci nati ons ordered hi mto
kill hinmself when he tried to commt suicide in jail. (25/3153-56)
Per haps he had command hal l uci nations telling himtokill the victim
He woul d not have wanted to tell the officers he killed the victim
because of a voiceinhis head.? |If Nelsonkilledthe victi mbecause
he was hearing voices, it woul d not be a witness-elim nation nurder.

See Hansbrough v. State, 509 So. 2d 1081 (Fla. 1987). As this Court

noted in Jackson v. State, 502 So. 2d 409 (Fla. 1986), where thereis
nore than one possible explanation for the hom cide, the w tness
el i m nati on aggravator has not been proven beyond a reasonabl e doubt.

InJennings v. State, 718 So. 2d 144 (Fl a. 1998), thetrial court

uphel d the "avoi d arrest"” aggravator primarily because t he def endant
knew and had worked with the three victinms, at a Cracker Barrell
Restaurant. He and the codefendant did not wear masks and knew t he
three victins would identify them The Court noted, however, that

this, by itself, was insufficient to support the avoid arrest

26 Nelson told Dr. Dee that he had not told anyone about his
hal | uci nati ons because it would make him | ook stupid. (25/3153-56)
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aggravator. See Consalvo v. State, 697 So. 2d 805, 819 (Fla. 1997),

cert. denied, 523 U S. 1109 (1998). I n Jenni ngs, however, the
def endant had expressed his desire to not | eave w tnesses, and had
bound t he victi ns and confined themto afreezer. Mretellingwasthe
fact that the Appel | ant specifically dislikedone of the victins so may
have killed her for that reason; then killed the other two victins
because they witnessed the first killing.

Qur caseisverydifferent. M. Brace did not knowM cah Nel son.
Because she was el derly, was not weari ng her gl asses, and was surpri sed
by his sudden appearance, it was unlikely that she could have
identified him Moreover, had he killed her in her home rather than
t aki ng her car, his risk of bei ng caught woul d not have been as great.
Rat her than di sposing of the car, Nelson went to sleep init, thus
negati ng any reasonable intent to avoid arrest. Nelson's actions
suggest that, because he did not knowwhat to dow th the car, he just
went to sleep init.

I n Jenni ngs, the defendant and co-def endant were al ready ar ned
withthe knives usedtokill thethreevictins. Conversely, Nelson did
not have a weapon. He did not intendto commt a burglary, rape or any
ot her crime until he observed the victins open wi ndowwhi |l e he was out
wal ki ng, di sturbed and angry about hislife. If hedecidedtokill the
victimwhile driving around, he coul d have st opped sonewhere to get a

weapon -- at | east a knife. |nstead, when he coul d not get the victim
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to pass out, heusedtheonlyitens available -- itens he foundinthe
victims car.

In Doyle, 460 So. 2d 353, the victi mwas sexual |y battered and
strangl ed. Even t hough Doyl e was faci ng a five-year suspended sent ence
i nanother caseif therape had beenreported, this Court heldthat the
avoi d arrest aggravat or had not been proven beyond a r easonabl e doubt .
"It isatragicreality that the nurder of a rape victimis all too
frequently the cul mnation of the sane hostil e-aggressive inpul ses
which triggered the initial attack and not a reasoned act noti vated
primarily by the desire to avoid detection.” 460 So. 2d at 358.

Thi s was t he case here where Nel son was mad at the worl d and hi s
life. (21/2458-60) H s hostil e-aggressive state of mnd, and resul ting
inability tothink clearly, coupled with his evident confusionas to
what course of actionto take after assaulting the victim caused him
to eventually kill her.

Dr. Dee tried to establish why M cah had killed Ms. Brace but
M cah just did not know. He could not conme up with a reason for what
he had done. (25/3182-84) It just happened. That he was nad about his
situation in |ife is supported by Dr. Dee's description of the
depressi on Nel son suffered since he was a child. (25/3139) Anger is
al nost al ways a conponent of depression evenif not di agnosed. Nel son
toldthe officers he was angry when t he vi cti mwoul d not stop scream ng

and he "lost it." (21/2464-74)
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Addi tional Iy, Nel son had been raped by i nmates in prison, from
whi ch he was j ust rel eased several weeks before this crinme. He left
home t he ni ght he entered Ms. Brace's hone after becomngtiredof his
brot her Cal vin "playing around.” NelsontoldDr. Deethat theinnates
at Lancaster Correctional harassed hi m because he was younger and
smal l er than they were, by playing around, or "horseplay," which
i ncl uded pul I i ng down hi s pants, or maki ng hi mw estl e, and ot herw se
hum liating him (25/3151) Perhaps Nel son becane silently enraged when
Cal vin engaged in simlar activities, could not get this out of his
m nd, and began hallucinating about getting even with those who
inflictedthis humliationonhim Instead, however, he rel eased hi s
anger on an innocent woman who encountered and who becane an
I nappropriate target.

The barebones jury instructionthe court gave, which nerely tracked
the statutory | anguage found i n section 921. 141(5)(e), was woeful |y
i nadequate to apprise the jury of what is required for the aggravator
to be proven. (6/3341) Thejurors were not toldthat, whenthe victim
was not a police officer, the defendant’'s primary or dom nant notive
must betoelimnate awi tness; or that the State's proof nmust be very
strong. The instruction utterly failed to guide and channel the
jurors' consideration of this circunstance pursuant to the narrow ng
constructionthis Court has placed uponit. Therefore, theinstruction

fail ed to pass nuster under the Fifth, Sixth, E ghth, and Fourteenth
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Arendnents tothe United States Constitutionand Articlel, Sections 2,
9, 16, 17, 21, and 22 of the Constitution of the State of Florida.

In Espinosav. Florida, 505 U. S. 1079 (1992), the Suprene Court

condemmed Florida's forner standard jury instruction onthe especially
hei nous, atrocious, or cruel aggravating circunstance and hel d t hat
neither the jury nor the judge can weigh invalid aggravating
circunstances. The Court explicitlyrejectedthis Court's reasoningin

Smal ley v. State, 546 So. 720, 22 (Fla. 1989), that because the jury

does not actually sentence the defendant, they need not receive

specific penalty phase instructions. In Jacksonv. State, 648 So. 2d
85, 92 (Fla. 1994), this Court found Florida's Standard Jury
Instructiononthe "cold, cal cul ated and prenedi t at ed" (CCP) aggr avat or
unconstitutional because it didnot definethetermnology. Thelogic
of Espi nosa conpels the conclusion that the jury nust be al nost as
i nformed on the | awgoverni ng t he penal ty phase consi derati ons as t he
trial judge. If thejuryisignorant of conplete definitions of aggra-
vators, thenthis Court cannot findthe jury recomendationreliable.

Accordi ngly, remand for a new penalty phase before a newjury is

mandated. Bonifay v. State, 626 So. 2d 1310 (Fl a. 1993). Because the
judge erred by finding the "avoid arrest" aggravat or, the sent ence nust

be vacated and the case remanded for resentencing.
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I SSUE 111
THE TRI AL COURT ERRED BY FI NDI NG THAT
THE HOM CIDES WERE COWM TTED IN A
COLD, CALCULATED AND PREMEDI TATED
MANNER W THOUT ANY PRETENSE OF MORAL
OR LEGAL JUSTI FI CATI ON.
This Court reviews the record "to determ ne whether the trial
court appliedtheright rule of | awfor each aggravating ci rcunst ance
and, if so, whether conpetent substantial evidence supports its

finding". Wllacy v. State, 696 So. 2d 693, 695 (Fla. 1997). Atrial

court's finding of an aggravator is reviewed under the substanti al

conpet ent evi dence standard. Mansfieldv. State, 758 So. 2d 636 (Fl a.
2000). The State nust prove thi s aggravat or beyond a r easonabl e doubt .
Such proof cannot be supplied by inference fromthe circunstances
unl ess the evidence is inconsistent wth any reasonabl e hypot hesi s
ot her than t he exi stence of the aggravating circunstance. Geralds v.

State, 601 So. 2d 1157, 1163-64 (Fla. 1982), after renand 674 So. 2d 96

(Fla. 1996); Simmons v. State, 419 So. 2d 316, 318 (Fla. 1982).

The "col d, cal cul at ed and prenedi t at ed" aggravati ng fact or ( CCP)
was i nt ended t o separ ate t he ordi nary def endant convi ct ed of prenedi -
tat ed nurder fromthe col d, vici ous person who has not the | east bit of
excuse, not the | east bit of noral explanation, not the | east bit of
enotional reasonfor thekilling. It isreservedprimarily for execu-

tionor contract murders or witness elimnationkillings. Hansbrough v.

State, 509 So. 2d 1081, 1086 (Fla. 1987). Nel son was not an

unenoti onal person or a col d-bl ooded kil |l er; he had no vi ol ent cri m nal
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hi story and no evi dence showed t hat he was ever a vi ol ent person. He
was depressed and hal | uci nati ng.

"Col d" i s connected to "cal cul ated" and "prenedi tated" by t he con-
nector "and" rather than "or" as in "hei nous, atrocious, or cruel." 8§
921. 141(5)(h), (i) Fla. Stat. (1997). This neans that, to establish
t hi s aggravat or, the hom ci de nust neet each el enent of the definition.
The judge and jury nust determ ne that the killing was t he product of
cool and cal mreflection and not an act pronpted by enotion, frenzy,
panic, or rage (cold), and that the defendant had a careful plan or
prearranged design to commt nurder before the fatal incident began
(cal cul at ed) and t hat he exhi bi t ed hei ght ened prenedi tati on and had no

pretense of noral or legal justification. State v. D xon, 283 So. 2d

1, 9 (Fla. 1973), cert. denied, 416 U S. 943 (1974). \Wen

circunstanti al evidenceis considered, the defenseisentitledto any

reasonabl e i nference t hat negates the CCP aggravator. E.g., Geralds,

601 So. 2d 1157.

The State failed to prove that Nel son's preneditation was hei ght -
ened because t he evi dence showed t hat he had not decided to kill the
victi mwhil e he was driving around Avon Park, or even in Pol k County.
The State fail ed even further to prove that the killing was cold and
calculated. It was not cold because Nel son was enotionally upset,
scared and hal luci nating. It was not cal cul at ed because he obvi ously
did not know what he was doing. He drove around for hours in

confusi on, got stuck inthe sand, did not procure aweapon, and di d not
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even knowhowto kill thevictim |f the hom ci de were cal cul ated, he
woul d have been prepared with a nmeans of killing her, and woul d not
have had to run back and forth to her car |ooking for a weapon. For
t hese reasons, the crinme cannot be found to be cold, cal cul ated and
prenmedi t at ed.

Hei ght ened Preneditation

"Hei ghtened preneditation” requires nore than the preneditation

needed for afirst-degree nmurder conviction. Douglas v. State, 575 So.

2d 165, 166 (Fla. 1991); Jent v. State, 408 So. 2d 1024, 1032 (Fl a.

1981), cert. denied, 457 U. S. 1111 (1982). Hei ghtened preneditationis
prenmeditationthat is cold, cal cul ated, and wi t hout pretense of | egal
or noral justification. 1d. Cbviously, it is "above" or "nore than"
t he prenmedi tati on needed for a first-degree nurder conviction. Does
hei ght ened nean for al onger period of tine, of greater intensity or,

as suggested by Jent, 408 So. 2d at 1032; Conbs v. State, 403 So. 2d

418 (Fla. 1981), cert denied, 456 U. S. 984 (1982); and Douglas v.
State, 575 So. 2d 165, 166 (Fla. 1991), preneditation that is cold,
cal cul ated, and without pretense of |legal or noral justification?
When CCP was first added to the list of statutory aggravating
factors, this Court stated specifically that, to establish this
aggravating factor, the state nust prove beyond a reasonabl e doubt "t he
el ements of the preneditation aggravating factor -- 'cold, cal cul at ed
. and wi t hout pretense of | egal or noral justification.'" Jent, 408

So. 2d at 1032. In Douglas, 575 So. 2d 165, this Court stated that
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section 921.141(5)(i) "limts the use of preneditationto those cases
wher e t he st at e proves beyond a reasonabl e doubt that the preneditation
was "col d, calculated. . . and wi t hout any pretense of noral or | egal

justification." [d. at 166 (citing Jent and Conbs). Accordingly, a

finding of "heightened preneditation"” is not based on t he anount of
time that passed prior to the actual murder. Instead, "heightened
preneditation” is preneditationthat was col d, cal cul ated, and wi t hout
pretense of legal or noral justification.

Evenif tinme were significant i nestablishingthis aggravator, the
evi dence does not showt hat Nel son preneditatedthe homcidefor along
time. No evidence shows when he decided to commt the nurder.
Al t hough he drove around for several hours with the victi minthe trunk
of her car, this does not prove that he was refl ecti ng on what he was
doing. No evidence showed that Nel son intended to kill M. Brace
before he drove to Polk County and, even then, the evidence is
conflicting as to whether he had afully formedintent tokill at that
tine.

Col d

The killer's state of mndisthe essence of CCP. Mason v. State,

438 So. 2d 374 (Fla.), cert. denied, 465 U S. 1051 (1983);

HIll v. State, 422 So. 2d 816 (Fla. 1982), cert. denied, 460 U. S. 1017

(1983), especially astothe "cold" factor. The State i ntroduced no
evi dence of Nelson's state of mnd at the ti ne of the hom ci de, or even

during events | eadi ng up to her death. The only evidence of his state
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of mnd was Dr. Dee's testinony that Nel son was afrai d, and was havi ng
hal [ uci nati ons. (25/3182) The evidence showed cl early t hat Nel son was
unarned, scared, enotionally upset, and did not know what to do.

Dr. Deetestifiedthat Nel sonclearly suffered brain damage. He
suspected that it resulted from his nother's alcoholism during
pregnancy. (25/3188) Persons with cerebral damage are very i npul si ve
and are unabl e to thi nk t hi ngs t hrough. They do t hi ngs that don't nmake
sense because they areill-considered. (For exanple, M cah Nel son went
tosleepinthe victims car where he was found the police.) Nelson
told Dr. Dee he was havi ng hal | uci nati ons when he went into victinls
house. He was afraid. He knewit was i mpul sive and silly once inside.
(25/3199) Neverthel ess, he was unable toreflect onwhat to do next.

Brai n damaged peopl e general ly don't deliberate, or do so very
little. Instead, they act on inpulse. (25/3201) Nelson raped the
victimon i npul se and, when she woul d not stop scream ng, he i npul -
sively took her with himin her car. He said that he took her because
he di d not knowwhat to do. After he took her, he still did not know
what to do. He had no plan. He was distressed and upset was is the
opposite of "cold" and "cal cul ated. "

Nel son was on anti depressant and anti psychoti c nmedi cati ons while
injail. Antidepressants el evate the nood and energi ze t he person.
Anti psychotic nedications limt hallucinations. (25/3205) Nel son was
not on t hese nedi cati ons when he conmtted the crinme. Although he had

been di agnosed wi t h depressi on as a chi |l d and adol escent, he had never
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received treated. At the tinme of the hom cide, he was experiencing
extreme, intense feelings associated with his nental disorders.
Accordi ng, he was not thinkingclearly and, perhaps, at tines, not at
al | .

"Arage is inconsistent wwth the preneditated intent to kill

soneone."” Mtchell v. State, 527 So.2d 179, 182 (Fla. 1988). Dr. Dee

testifiedthat anger is al ways a part of depression, evenif it is not
di agnosed. (25/3139) Nel son was nmad about his situationinlife. He
toldthe offi cers he was angry when the vi cti mwoul d not stop scream ng
and he "lost it." (21/2464-74) Accordingly, if Nelson killed the
vi cti mbecause he was scared and was so angry that he | ost control --
either angry at the world in general, or because Ms. Brace woul d not
pass out and be quiet, CCPis not supported by t he evi dence. See al so

Ni bert v. State, 508 So. 2d 1 (Fl a. 1987) ("stabbing frenzy" does not

establish the CCP aggravator); Thonpsonv. State, 565 So. 2d 1311 (Fl a.

1990); Porter v. State, 564 So. 2d 1060 (Fl a. 1990).

Cal cul at ed
CCP requi res a col dbl ooded intent to kill whichis nore contenpl a-
tive, nmethodical, and controlled than that necessary to sustain a
first-degree nmurder conviction. Nibert, 508 So. 2d at 4; see also

Preston v. State, 444 So. 2d 939, 946-47 (Fla. 1984) (CCP requires

"particularly | engthy, nethodical, or involved series of atrocious

events or a substantial period of reflection and thought by the
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perpetrator.") The defendant nust have had "a careful plan or

prearranged design” to kill. Besaraba v. State, 656 So. 2d 441 (Fl a.

1995); Jackson v. State, 648 So. 2d 85, 89 (Fla. 1994). In the

case at hand, it is apparent that Nel son di d not have a careful plan or
prearranged design. The opposite is true. He clinbed into the
victim s house through the bat hroomw ndow for no reason ot her than
that it was open. Wen he unexpectedly encountered the victim he
raped her. Terrified by what he had done and afraid the victi mwould
call thepoliceif heleft, hetookthevictimwithhim Hethen drove
around ai m essly for hours because he di d not knowwhat to do. He had

no pl an. Thus, the evidence di d not showthat Nel son pl anned t o comm t

the nurder before the crinme began. See Thonpson v. State, 565 So. 2d
1311 (Fla. 1990).

VWiile driving around with the victimin the trunk of her car,
Nel son was not refl ecting on howto kill the victim but on what to do,
considering the situationinwhichhe suddenly found hinself. Dr. Dee
testifiedthat Nel sonsaidthat, whiledrivingaroundwiththe victim
inthe trunk of her car, he stopped to get coffee and di d not know what
to do. (25/3202) This negates the "cal cul ated" requirenent of the CCP
aggravating factor.

Inhiswitten sentencing order, the judge foundthat the nurders

were cold, calculated, and preneditated, and stated that,
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The Def endant renoved the victi mfromher honme i n H gh-
| ands County and pl aced her inthe trunk of her car. He had
every intentionof killing her whenthey |l eft her house. He
then drove her to a renote orange grove in Pol k County.
Sochor v. State, 619 So. 2d 285 (Fl a. 1993). The Def endant
got stuck in the soft sand in this orange grove and had to
be pul | ed out by a grove worker. He told the policeinhis
confession that had he not gotten stuck in the grove, he
woul d have killed her at that |ocation. The Defendant
further denonstrated his hei ghtened preneditation when he
drove to anot her orange grove and parked on t he cl ay road.
He t hen drug or wal ked the victim175 feet into the grove
and killed her. Stanov. State, 619 So. 2d 285 (Fl a. 1993).

Finally, the Def endant made two tri ps back tothe car to
obtai n weapons to kill Virginia Brace. WIllacy v. State,
696 So. 2d 693, 694 (Fla. 1997).

Thi s aggravat or was proven beyond a r easonabl e doubt and
gi ven great weight.

(7/1076) The judge focused upon the | ength of tinme involved and t he

fact that the victi mwas drivento arenote area.?” Douglas v. State,

575 So. 2d 165 (Fla. 1991), is directly on point here.

I n Dougl as, the defendant's girlfriend had marri ed anot her man
whi | e Dougl as was i n prison. Wen Dougl as was rel eased, the forner
girlfriend returned to himfor awhile; then rejoined her husband.
El even days | ater, the defendant, arned with a rifle, stopped the
couple whilethey were driving and forced his way intotheir car. 575
So. 2d at 166. Havi ng commandeered t he vehi cl e, Dougl as gui ded t he
driver along a lengthy route of dirt roads. At one point, the car

becane st uck and Dougl as solicited assi stance fromworkers at a near by

27 The "renpte location" is the sanme factor the judge focused
on in finding the "avoid arrest” aggravator. Aggravating factors
shoul d be nerged if based on the sane facts.
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phosphate mine. Finally, they arrived at a renote | ocation where
Dougl as ordered t he coupl e to undress, and forced the coupl e to have
sex at gunpoint. Afterwards, Dougl as shattered the man's skull with
the stock of hisrifle, and fired several shots into his head. The
wonman remai ned wi t h Dougl as unti| her husband' s body was f ound and t he
police questioned her.

The sentencing judge i n Dougl as found that the CCP aggravati ng
circunstance was applicable. On appeal, a nmgjority of this Court
di sagreed, hol di ng t hat the passion, rel ati onshi p, and circunst ances
|l eading up to the nmurder negated the finding that the nurder was
commttedinacold, cal cul ated, and preneditated manner. 575 So. 2d at
167. The entire series of events took about four hours. 575 So. 2d at

169. See also, Farinas v. State, 569 So. 2d 425 (Fla. 1990) (Kkid-

nappi ng insufficient to prove CCP).
Specul ation regardi ng a defendant's notives and pl ans cannot
support the "col d, cal cul ated and preneditated" aggravating factor.

Thonpson v. State, 456 So. 2d 444 (Fla. 1984). The burden i s uponthe

state to prove, beyond a reasonable doubt, affirmative facts

establishing the heightened degree of preneditation necessary to

sustainthis factor. Thonpson, 456 So. 2d 444; Peavy v. State, 442 So.

2d 200, 202 (Fla. 1983). The burden is not on the defendant to prove
that he lost control, acted in panic or for any other reason.
Inthis case, thetrial judge specul atedin his sentencing order

t hat t he def endant "had every i ntention of killing her when they | eft
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her house." (7/1076) This is absolutely not true, based on the
evidence inthe case. Nelsontook the victi mfromher honme because he
was scar ed, pani cky, and coul d not thi nk. He was hal | uci nati ng at t he
ti me he entered her house and had not plannedto conmt a burglary and
sexual battery. Wen he realized what he had done, the victi mwas
scream ng and he did not know what to do.

Moreover, if he planned to kill her, why did he not kill her at
t he house, or drive directly to the orange grove to kill her. During
the hours that she was in the car trunk, he did nothing to obtain a
weapon or prepare to kill the victimor to escape. This Court has
previ ously poi nted to use of a weapon al ready at the scene as evi dence
t hat t he nurder was not col d, cal cul ated and preneditated. See, Mahn
v. State, 714 So. 2d 391, 398 (Fla. 1998) (attacks carried out in
haphazard manner wth "hastily obtai ned weapons of opportunity");

Ceralds v. State, 674 So. 2d 96, 104 (Fla. 1996) (rnurder weapon was

knife fromthe kitchen "rat her than one brought to the scene"). The
j udge' s statenent that Nel sonintendedto kill the victi mwhen he t ook
her from the house is pure speculation, and is contrary to the

evidence. InHamltonv. State, 547 So. 2d 630 (Fl a. 1989), this Court

found that thetrial court's specul ati on precl uded affirmance of his
CCP findi ng.
In addition, the judge's finding of CCP seens i nconsistent with

his finding that Nel son killed Ms. Brace because she sawhi s face and

couldidentify him As inDerrick v. State, 581 So. 2d 31, 37 (Fl a.
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1991), if the decision to kill was made after the victim saw
Appel lant' s face, "thenit seens unlikely that the facts woul d support
the finding of the heightened preneditation necessary to find the
mur der was col d, cal cul ated, and prenedi tated." Because of the i nherent
tensi on between the two factors, the court shoul d have found at nost
one, but not both.

Furthernore, to use this sanme evidence to support both CCP and

avoi d arrest smacks of prohibited doubling. See, e.qg., Peterka v.

State, 640 So. 2d 59 (Fla. 1994); Provence v. State, 337 So. 2d 783

(Fla. 1976) (i nproper to use sane aspect of case to prove nore than one
aggravating circunstance). Here, the judge even questi oned whet her
t hi s was doubl i ng during charge conference. After counsel told him
that this Court had not found these two factors duplicitous, he al |l owed
both aggravators to go to the jury. (24/2879-93)

Because t he evi dence suggests that Nel son commtted the crinme
because he becane frightened and possibly enraged, the trial court
erred ininstructing the jury on and in finding the CCP aggravati ng

factor. This error requires reversal for a new penalty trial.
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| SSUE 1V
THE TRI AL COURT ERRED BY FAI LI NG TO
CONSI DER AND WEI GH SEVERAL UNREBUTTED
M TI GATI NG Cl RCUMSTANCES THAT WERE
CLEARLY ESTABLI SHED.
Thi s Court has made it abundantly cl ear that "when a reasonabl e
guant um of conpetent, uncontroverted evidence of a mtigating cir-

cunstance is presented, thetrial court nust findthat themtigating

ci rcunst ance has been proved."” N bert v. State, 574 So. 2d 1059, 1062

(Fla. 1990). As acknow edged by the trial judge in this case, the
Court has recogni zed that the trial judge may reject expert opinion

testinmony even if unrefuted. See Jackson v. State, 767 So. 2d 1156,

1158 (Fla. 2000). In Jackson, however, the Court al so found that the
trial court was required to render a nore thorough expl anati on when
rejecting the nental mtigators because three experts found themto
exist. Id. Thetrial judge may not reject unrebutted expert testinony
wi t hout citing other contradi ctory evidence fromthe recordto support
his rejection.

Trial court judges nmust provide a thoughtful and conprehensive
anal ysis of the mtigatingevidenceintherecord. Jackson, 767 So. 2d
at 1158. In the case at hand, the judge's witten opinion provided
little nore analysis than in Jackson. The judge propounded his
per sonal beliefs concerning nental healthissues but failedto provide
evidence to justify his rejection of all of Dr. Dee's testinony.

Moreover, the State had an expert witness, Dr. Krenper, ready and
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available to testify, and after Dr. Dee's testinony, decided not to
call himto the stand. (24/2848; 26/3211) This indicates that the
State's expert had no significant rebuttal. The State cross-exam ned
t he def ense expert, Dr. Dee, but failed to call into question any of

hi s findings.

The sentencing judge cited the case of Sochor v. State, 619 So.
2d 285 (Fla. 1993), for the proposition that he could reject the
defense expert's wunrebutted findings. Sochor is clearly dis-
ti ngui shabl e and denonstrates why the judge's findingsin this case
cannot be uphel d. 1 n Sochor, the defense argued that the court should
have found the two nental mtigating factors, based on evi dence t hat
t he def endant used al cohol on the night of the hom cide, and was a
dangerous and vi ol ent person when drinking. H s ex-wifeandthevictim
of aprior rapetestifiedthat, whenthey refused Sochor's requests for
sex, he becane viol ent. Sochor expl ai ned t hat, when sexual | y aroused,
he was overconme by an indescribable irresistible inpulse. 1d. at 292.

This Court noted that it was hard to determ ne whet her Sochor's
descri bed conduct was mtigating; nevertheless, it was uptothejudge
and jury to deci de whether a particular mtigating circunstance was
established. Al though several experts testified that Sochor was
mental |y unstable, one doctor testified that Sochor had not been
truthful during testing and another testifiedthat he had "sel ective

amesi a." 619 So. 2d at 619.
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Thisis clearly different fromthe case at hand. The judge did
not deci de, based on conflictingtestinony, that the mental mtigators
wer e not established. Instead, herejected the only expert testinony
present ed, for an untenabl e reason. Dr. Dee found that Nel son net the
criteriafor bothmental mtigators. He found that Nel son was, and had
been for years, clinically depressed; that he suffered fromauditory
and vi sual hal |l uci nati ons, suggesting that he was al so psychotic --
possi bl y schi zophreni ¢, and t hat he had brai n damage whi ch nost |ikely
resulting fromhis nother's active al coholism during pregnancy.

Al t hough the State decided not to call Dr. Krenper (24/2848-49;
26/ 3211), Dr. Dee had his report fromwhen he had eval uated M cah
Nel son at age 16. The report revealed that Dr. Krenper diagnosed
Nel son as depressed, and not ed t hat he was hal | uci nati ng. (25/3136-42)
Prior totrial, Dr. Ashby, thejail psychiatrist, testifiedthat he had
prescri bed anti depressant and an anti psychoti c nmedi cati on for Nel son,
and t hat these nedi cations contribute to his conpetency. No testinony
contradicted or rebutted Dr. Dee's testinony. The court's reliance on
the fact that Nelson's fam |y nenbers did not notice that he acted
differently in no way rebuts Dr. Dee's diagnosis. Nelson's famly
menbers had no nental health training and thus did not know what to
| ook for. They coul d not di agnosi s brain danage. That Nel son's nood
was cal mand unenoti onal may wel | have been a synpt omof hi s depr essi on

and brai n damage.
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In Rogers v. State, 511 So. 2d 526, 534 (Fla. 1987), this Court

acknow edged t he mandat e of Eddi ngs v. Gkl ahoma, 455 U. S. 104 (1982),

and Lockett v. Chio, 438 U. S. 586 (1978), defining the trial judge's

duty to find and consi der mtigating evidence. |In Canpbell v. State,
571 So. 2d 415 (Fla. 1990), the Court clarified the judge's
responsibilitytofind mtigatingcircunstances when supported by the
evi dence:

When addressing mtigating circunstances, the sentencing court
must expressly evaluate in its witten order each mtigating
ci rcunst ance proposed by t he def endant to determ ne whether it is
supported by the evidence and whether, in the case of non-
statutory factors, it istruly of amtigating nature. See, Rogers
v. State, 511 So.2d 526 (Fla. 1987), cert. denied, 484 U. S. 1020
(1988). The court must find as a mtigating circunstance each
proposed factor that has been reasonably established by the
evidence and is mtigating in nature. . . . [Tlo facilitate
appellate review, [the court] nust expressly consider inits
witten order each established mtigatingcircunstance. Al though
the rel ative wei ght given each mtigating factor is wwthin the
provi nce of the sentencing court, amtigatingfactor once found
cannot be di sm ssed as having no wei ght.?®

Canpbel I, at 419-420 (footnotes omtted). Accord Ferrell v. State, 653

So. 2d 367 (Fla. 1995). In N bert, 574 So. 2d at 1061-62, this Court
reiterated that a trial court nust find mtigating circunstances

that are supported by unrefuted evidence

22 \While Trease v. State, 768 So. 2d 1050, 1055 (Fla. 2000)
allows the sentencing judge to find that a mtigating factor exists
but accord it no weight, this is proper only when the sentencer
determnes "in the particular case at hand that it is entitled to no
wei ght for additional reasons or circunstances unique to that case.”
768 So. 2d at 1055. \Where the judge provides no reason for giving
the mtigator no weight, this still violates the principles of Canp-
bell and Wal ker, and the Ei ghth Arendnent. See Eddings v. Okl ahonma,
455 U. S. 104, 115 (1982).
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In Santos v. State, 591 So. 2d 160, 164 (Fla. 1991), this
Court cited the mandate of the United States Supreme Court in

Parker v. Dugger, 498 U S. 308 (1991), indicated its willingness

to examne the record to find mtigation the trial court
i gnor ed:

The requirenments announced in Rogers and continued
in Canpbell were underscored by the recent opinion of
the United States Suprenme Court in Parker v. Dugger
111 S. C. 731 (1991). There, the mgjority stated
that it was not bound by this Court's erroneous
statenent that no mtigating factors existed. Delving
deeply into the record, the Parker Court found
substanti al , uncontroverted mtigating evi dence.
Based on this finding, the Parker Court then reversed
and remanded for a new consideration that nore fully
wei ghs the available mtigating evidence. Cearly, the
United States Suprene Court is prepared to conduct its
own review of the record to determne whether
mtigating evidence has been inproperly ignored.

The mtigation presented in this case was substantial and
conpel l'i ng. The nmental health expert testified that Nelson's
mental condition at the time of the homcide qualified him for
both statutory nental mtigating circunstances. The judge
m sstated many of Dr. Dee's findings in his order, and rejected
his unrebutted testinony, with insufficient evidence to support
the rejection. This Court has stated that the sentencing
judge's findings should be rejected when "they are based on
m sconstruction of undisputed facts and a m sapprehension of

| aw". Pardo v. State, 563 So. 2d 77 at 80 (Fla. 1990); see

also, Larkins v. State, 655 So. 2d 95,101 (Fla. 1995). As
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stated in Walker v. State, 707 So. 2d 300, 318-19 (Fla. 1997),

the "result of this weighing process"” can only satisfy Canpbell
and its progeny if it truly conprises a thoughtful and
conprehensive analysis of any evidence that mtigates against
the inposition of the death penalty."

The findings were in error for the foll owm ng reasons:

Extrene Mental and Enoti onal Di sturbance

The trial judge found that this mtigator did not exist:

The defense argues that this was established by the
uncontroverted testinony of Henry L. Dee, Ph.D., a
clinical psychol ogist. He testified the Defendant
suffered from depression, a conponent of which is
anger. Dr. Dee further testified that Defendant's
natural nother was an alcoholic and he had a sexual
relationship with his sister. However, his testinony
conflicts wth famly nenbers and the Defendant's
girlfriend who testified that he was acting normal on
the evening of the nurder. Additionally, there was no
indication in Defendant's school records to suggest

any nental health problens. Prior to seeing Dr. Dee
in the jail, the Defendant had no history of nental
illness. He saw a nental health counselor two tines
after the incident with his sister. The history of

this Defendant suggest[s] that his depression (which
was diagnosed after incarceration) nmay have begun
after his arrest and incarceration.

The Court is not reasonably convinced that this
mtigating circunstance exists; therefore, it is not
proven.

(7/1076)
The majority of what the trial judge set out in his order
is not factually correct. Either he did not hear all of the

evi dence introduced at penalty phase, or just chose to ignore
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Dr. Dee's uncontroverted testinony. First and forenost, the
judge stated that Dr. Dee's testinony that Nelson suffered from
depression, which invariably includes anger, conflicted wth
testinony of Nel son's famly nmenbers and girlfriend who
testified that "he was acting normal on the evening of the
murder." This is not a conflict. Wat was "normal"” for Nelson
was depressed and angry. That he did not act differently neans
not hi ng. Moreover, Nelson's famly nenbers would not know the
synptons of clinical depression.

Dr. Dee explained during his testinony that the kind of
depression suffered by Nelson was not what the average person
t hought of as extrenely sad or having a bad day. Depression is
a psychological term describing a condition which frequently
i ncl udes anger about one's situation. Al t hough anger is often
m ssed in depression, it is alnost always a conponent. (25/3139)
Nel son may well have been holding his anger inside, perhaps
because he could not rationally explain it. He may have been
trying very hard to act "normal." Testinony of his sister and
girlfriend showed that he was having nightmares about what had
happened to himin prison, and would not talk about it. Because
he did not tell anyone what had happened, he would not I|ikely
act in such as way as to alert his famly to his situation.

Second, the judge erroneously stated in his order that

"there was no indication in Defendant's school records to
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suggest any nental health problens.” Apparently, the judge did
not recall Dr. Dee's testinony that Mcah was tested by the
school system at age 8, because he was not naking normal
progress in school. He was found to be functioning at about the
same |evel shown on Dr. Dee's tests. M cah's school records
showed that he was retained in kindergarten and third grade, and
recei ved adm ni strative or social pronpotions in first and second
grade. (25/3163) Al t hough the school system never found an
adequate reason for Mcah's academ c problens, Dr. Dee suspected
it was because of brain damage and nenory problens, which would
have been hard to diagnose at age 8. (25/3135-8) Thus, the
trial court was incorrect in finding that Mcah's school records

did not suggest any nental health probl ens.

Third, the sentencing judge erroneous wite that, "[p]rior
to seeing Dr. Dee in the jail, the Defendant had no history of
mental illness. He saw a nmental health counselor two tines
after the incident with his sister. The history of this

Def endant suggest[s] that his depression (which was diagnosed
after incarceration) my have begun after his arrest and
i ncarceration."” As noted above, the school system suspected a

probl em when M cah was 8 years old. M cah was seen and tested

by the school psychol ogist. At that age, they were unable to
make a diagnosis. The judge also failed to note that Dr.
Krenper, the expert the State did not call, evaluated Nel son at
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age 16. Dr. Krenper's report indicated that M cah was depressed
and had hal | uci nati ons as an adol escent. (25/3136-41)

M cah was again seen by a nental health professional when
t was discovered that he and his 7-year-old cousin, Calvin, were
having sexual intercourse with Mcah's 13-year-old sister, and
that she and Calvin had gonorrhea. As noted by the trial court,
M cah received counseling two tines. The judge failed to note,
however, that Mcah's aunt termnated his counseling after the
second session, and that Mcah was diagnosed at that tine as
suffering from depression, characterized as an adjustnent
di sorder with depressed nood. Thus, contrary to the judge's
findings, each tine Mcah was seen by a nental health expert, he
was di agnosed as depressed. Finally, the judge

"concl udes” that Nelson's history suggests that his depression

started after his arrest. Clearly, Nelson's history suggests
the opposite. Hi s depression was diagnosed at age 11 and age
16, the only two times he saw a nental health expert. It was

even suggested at age 8, when he was tested by the school system
because he was not progressing normally. Dr. Dee testified that
Nel son attenpted suicide in jail because of depression based on
his situation, and gquilt based upon the crime he commtted.
Qobviously, the basis of Nelson's guilt while in jail cannot be

objectively determned; thus, the judge is free to draw his own
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concl usi ons. He cannot truthfully say, however, that Nelson's
depression started after his arrest.

The trial court's failure to find and weigh the "extrene
mental or enotional disturbance” mtigator constitutes revers-
ible error, because the judge based his decision on erroneous
evi dence. Because the judge did not seemto be aware of sone of
the evidence supporting this aggravator, or msinterpreted the
evidence, this Court cannot be assured that the trial court
properly considered all mtigating evidence. Walker, 707 So. 2d
at 318-19. This omssion is especially critical in light of the
fact that the extreme nental or enotional disturbance mtigator
(along with the inpaired capacity mtigator, which the tria
court also rejected) are "tw of the weightiest mtigating
factors -- those establishing nental inbalance and 1oss of

psychol ogical control." Santos v. State, 629 So. 2d 838, 840

(Fla. 1994). Therefore, this Court should reverse Nelson's

deat h sentence and remand for resentencing.

| npai red capacity

The judge also found that this mtigating circunstance did
not exist. In his sentencing order, he reasoned as foll ows:

Agai n, the defense contends that this mtigator was
proven by the uncontroverted testinony of Dr. Dee.
Dr. Dee testified that the Defendant has organic brain
damage that resulted in an inpulsive disorder.
Therefore, he cannot appreciate the crimnality of his
acts. Yet, the Defendant's actions on the night and
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nmorni ng of the nmurder indicate otherw se. He renoved
his victim from her house and drove her to an orange
grove where he intended to kill her. However, he
becanme stuck in the grove, which tenporarily prevented
the offense. Steve Wir, the heavy equi pnment operator
who pulled him out of the grove, testified that when
he hooked a chain to the rear of the car, he heard a
t humpi ng sound com ng frominside the trunk. He asked
t he Defendant what was in the trunk of the car and was
told a dog. Weir said the Defendant then turned the

radio up real | oud. Finally, Wir said that as soon
as he unhooked the chain, the Defendant drove off in
a hurry, wthout even saying thanks. He drove to a

different orange grove and this tinme parked on a clay
road. He then drug or wal ked the victim 175 feet into
the grove and killed her. This indicates that his
capacity to appreciate the crimnality of his act was
not substantially inpaired. He knew that his conduct
was crimnal and he took logical steps to conceal his
actions from others. Preston v. State, 607 So.2d 404,

411 (Fla. 1992). Additionally, the Court questions
the theory of Dr. Dee that the Defendant has organic
brain damage. The doctor bases his theory on one

subjective test. He testified that the Defendant's |Q
was seventy=ni ne, which was borderline |ow to average.
He also said his nenory quotient was forty-eight and
it should be closer to the |1Q nunber. Therefore, Dr.
Dee <concluded brain damage which resulted in an
i npul se di sor der

The Florida Suprenme Court recently stated that, "we
have recognized that a trial judge may reject expert
opi ni on testi nony even i f t hat testi nony IS
unrefuted."” Jackson v. State, [767 So. 2d 1156, 1158
(Fla. 2000)]. The decision as to whether a particular
mtigating circunstance is proven lies with the judge
Sochor v. State, 619 So. 2d 285, 291 (Fla.

1993) . 2°
It appears to the Court that organic brain damage
is becomng a popular argunment in capital cases.

Additionally, Dr. Dee admts that he had no objective
evidence or nedical test such as CAT scan, a brain

29 These cases and findings were discussed at the begi nning of
this issue because they apply to both nental mtigators.
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wave test, etc., that would show brain damge

Finally, there was no testinony concerning the history

of the Defendant, other than Dr. Dee's speculation

concerning his nother's alcoholism to indicate brain

damage. Further, | question whether this testinony
nmeets the Freye standard.

The Court is not reasonably convinced that this
mtigating circunstance exist[s], therefore it is not
proven.

(7/1077)

Here, the sentencing judge, citing Nelson's activities at
the tinme of the homcide, seens to believe that this mtigator
requires that the defendant not understand that he is conmtting
a crime. This is not true. |If Nelson really did not understand
that sexual battery, kidnapping and nurder were crimnal, he
woul d be insane. This would nean that he did not know the
di fference between right and w ong. The ability to distinguish
right fromwong (insanity test) is not the standard for finding
the nental mtigators. The insanity standard is a nuch higher

standard than the test that the nental mtigators require. I n

State v. Dixon, 283 So. 2d 1, 10 (Fla. 1973), this Court stated

t hat ,

Mental disturbance which interferes with but does
not obviate the defendant's know edge of right and
wong may also be considered as a mtigating
ci rcunst ance. : : Li ke subsection (b), this
circunstance is provided to protect that person who
while legally answerable for his actions may be
deserving of sone mtigation of sentence because of
his nental state.
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Thus, nmental mtigation is intended to benefit those who are not
legally insane, but still have nental inpairnents that affect
their lives, and mtigate the crine.

In Canpbell v. State, 571 So. 2d 415 (Fla. 1990), this Court

stated that "[t]he finding of sanity . . . does not elimnate
consideration of the statutory mtigating factors concerning

mental condition.”™ 571 So. 2d at 418-19 (citing Mnes v. State,

390 So. 2d 332, 337 (Fla. 1980). The Canpbell court found both
mental mtigators applicable despite the trial court's con-

clusion to the contrary. 1d; see also Ferguson v. State, 417 So.

2d 631 (Fla. 1982) (finding that Ferguson "knew the difference
between right and wong and was able to recognize the
crimnality of his <conduct and to nmake a voluntary and
intelligent choice as to his conduct based upon know edge of the
consequences thereof” did not negate nental and enotional
distress mtigator).

The judge then rejected Dr. Dee's theory that Nelson
suffered from organic brain damage, noting that Dr. Dee based
his theory on one subjective test show ng that Nelson's nenory
was much lower than his 1Q Dr. Dee concluded from this test
that Nelson had brain damage which resulted in an inpulse
di sorder. The judge noted that Dr. Dee "admtted" he had "no
obj ective evidence or nedical test such as CAT scan, a brain

wave test, etc., that would show brain damage." (7/1077)
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Dr. Dee did not testify that he based his conclusion on one
test. He said that various neuropsychol ogical tests showed that
Nel son's concept formation, a higher nental ability, was grossly
af f ect ed. Hs menory was grossly affected on various tests.
The doctor also found a |l|ong-standing discrepancy between
Nel son's verbal and nonverbal abilities. The test results were
consistent with everything Dr. Dee knew about Nel son. (25/3143-
44; 26/ 3189)

Dr. Dee testified that he nmde his diagnosis based on
witten testing because that was "all | would give." (25/3162)
Al though Dr. Dee did not thoroughly explain this answer, it
seens that Dr. Dee neant that this was the proper test to
di agnose brain danage. As to the judge's questions concerning
the lack of a CT scan or MRI to substantiate Dr. Dee's findings,
the judge was apparently not aware that such tests show only
structural brain damage, and not functional brain danmage. Thus,
it is often inpossible to tell whether a person has brain damage
by viewing an MRI. Neurological tests nmay be the best nethod to
make this diagnosis. (See Appendi x)

In this case, as noted by the judge, Dr. Dee suspected that
Nel son's brain damge resulted from his nother's alcoholism
during pregnhancy. (25/3188) The sentencing judge wote that
"there was no testinony concerning the history of the Defendant,

other than Dr. Dee's speculation concerning his nother's alco-
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holism to indicate brain damage." If the judge neant to say
that no evidence showed Nelson's nother was an alcoholic, and
that Dr. Dee only specul ated about this, he is wong. Nel son' s
famly testified that his nother was an al coholic. A cousins
believed that she drank during pregnancy, which is consistent
with her being an alcoholic, and died from drinking five years
| ater. After Mcah's birth, she lost custody of her two
chi | dren. No one testified that she was not an alcoholic or
that this was even in question.

The judge may have neant to say that Dr. Dee was specul ating
that Nelson's nother's alcoholism caused his brain damage. | f
so, this is nore or |ess accurate. Nevert hel ess, the
relationship between drinking alcoholic bever ages during
pregnancy and brain damage and nental retardation is clearly
established in the nedical community. Wnen are constantly
warned not to drink alcohol during pregnancy. Thus, the junp
from the established fact that Nelson's nother was an al coholic
during her pregnancy and at the tinme of Nelson's birth, to the
opinion that this probably caused his brain damage, is not nuch
of a junp. Doctors rarely if ever conclusively establish that
brain damage was caused by a certain event. Nei t her a CT Scan,
a PET Scan nor an MRl will establish the cause of brain damage,

even if these tests are able to diagnose it.
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The judge also questions whether Dr. Dee's testinony neets

the "Freye standard.” See Frye v. United States, 293 F. 1013

(D.C. Cr. 1923). This was never brought up at trial and, thus,
is not relevant. The party introducing the evidence need not
prove that scientific evidence is generally accepted unless the
opposing party objects on the basis that the evidence does not

pass the Frye test. See Hadden v. State, 690 So. 2d 573, 574

(Fla. 1997) (specific objection required to preserve allegation
of Frye error).

Moreover, it is the newer nedical and scientific tests that
may not neet the Frye test; it applies only to novel scientific
evidence -- not the traditional witten tests and evaluation
such as that done by Dr. Dee. Dr. Dee's nethod of diagnosing
mental problenms, if not the specific tests, has been around
since the days of Signond Freud, and | onger. Such evidence is
offered in nost death cases with no nention of the Frye
st andar d.

Dr. Dee said the results of his tests were not in question
The neuropsychol ogical tests he perfornmed, showing that Mcah's
| Q was 30 points higher than his nenory quotient, substantiated
that Nel son suffered brain danage. People with cerebral damage

are very inpulsive and don't think things through. They do
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things that do not nmake sense.3 Dr. Dee testified that this was
not controversial. Much research verified these findings.
(25/3198-99, 3201)

Dr. Dee testified that his other findings were consistent
with this diagnosis. Nel son told him he was having hallucina-
tions when he went into the victims house; and that he knew it
was inmpulsive and silly once he was inside. (25/3199) He
obviously was not able to think through his alternatives once he
had sexual ly abused the victim Thus, he took her with him He
was still unable to think things through because he drove around
for four to six hours. Hs indication to one of the officers
that he just wanted to render the victimunconscious so he could
| eave suggests that, even when at the orange grove, he did not
know for sure what he woul d do.

Finally, the trial judge noted that, "[i]t appears to the
Court that organic brain damage is becom ng a popul ar argunent
in capital cases.” This is clearly no reason to reject this
finding in the case at hand. Even if brain damage were argued
in capital cases when it did not exist, as the trial judge

inplied, he cannot arbitrarily decide that it does not exist in

30 For example, M cah Nelson went to sleep in the victinms car,
parked along a road not too far fromwhere he lived. Soneone soon
called the police. This was clearly an ill-thought-out action.
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this case. Moreover, there are several reasons why evidence of
brain damage may be offered frequently in capital cases.

First of all, it may be that nost capital defendants do have
brai n damage. Al t hough the judge seened to believe that brain
damage was but a convenient excuse or mtigator, it may instead
be that nobst people who are not brain danaged do not conmt
mur der .

Second, brain damage is probably now nore readily di agnosed
because of newer nedical and psychol ogi cal techniques. In the
past, nental health experts were not always able to determ ne
whet her the defendant had brain damage. Now they are.

Third, nmany nore defendants are seeking nental health
experts to testify at trial. As death penalty law is narrowed
and refined, nore defense |lawers realize the inportance of
having their clients see a psychiatrist or psychol ogist. I n
fact, in sonme cases, each party has as many as three experts.

See, e.g. Jackson v. State, 767 So. 2d 1156, 1158 (Fla. 2000).

If trial judges are allowed to arbitrarily dismss the testinony
of a psychol ogi st who gives unrebutted testinony, as happened in
this case, then defendants wll be required to hire three or
nmore experts to convince the judge.

In sunmmation, the judge may not be permtted to arbitrarily
or capriciously disregard expert testinony because he believes

it to be a popular defense argunent. The "hei nousness”
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aggravator is a popular prosecutorial argunent; yet the judge
does not arbitrarily disregard it because it a factor in many
cases. Brain damage may be a commobn mtigator because nost
death penalty defendants are brain damaged. It is stil
mtigating, especially because it not the fault of the
def endant . 3!

Dr. Dee did not suggest that all of Nelson's nental problens
and inpairnent were caused by brain damage. In fact, he did not
know, nor does anyone, exactly what caused his nental problens.
Nelson lost tw nothers at age four or five, and was
unsupervi sed, which resulted in sexual experinentation with his
sister and cousin, both of whom had gonorrhea, at age 11. He
went to prison at a young age, where he was sexually abused by
men who were older and stronger than him Thus, his nental
probl ens may have been environnental, congenital, or both.

Lastly, we wish to note that Nelson was on nedication while
in jail and during trial. Dr. Ashby, the jail psychiatrist,?32
testified prior to trial that Mcah Nel son had been on two ki nds

of nmedi cati on. Dr. Ashby testified that he was treating Nel son

31 1t may be noted that, in this case, the defense did not
argue that Nel son was inpaired because of al cohol and drugs. The
evi dence showed that he did not have an al cohol or a drug problem
Al cohol and drug dependency are considered to be mtigation, even
t hough these problens are not involuntary, as is brain damage.

32 Dr. Ashby testified that he was a psychiatrist in private
practice, and also treated inmates at the jail. (15/1438)
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for a schizo-effective disorder -- both a nood disorder and a
psychotic disorder. He said Nelson had intermttent episodes of
depression, and auditory hallucinations. He first treated
Nel son wth Mellaril (100 nmy twce daily) which 1is an
anti psychotic nedication used to stop auditory hallucinations.
At the tinme of trial, Nelson was a drug called Impramne (250
mg twice daily) for depression, which also is used to treat
audi tory hal lucinations which result from depression. The drug
hel ped Nel son and contributed to his conpetency to stand trial
Dr. Ashby said that Nelson had a neurochem cal i nbalance which
is indeed a nental condition. (15/1438-47) Based on Dr.
Ashby's testinony, the trial court gave the jury the follow ng
i nstruction:

M cah Nelson is currently being adm nistered psycho-
tropic nedication wunder nmedical supervision for a

mental or enotional condition. Psychot ropi ¢ nedi ca-
tion is any drug or conpound affecting the mnd or
behavior, intellectual functions, perceptions, nood,

or enpbtions and includes anti-psychotic, anti-de-
pressant, anti-manic, and anti-anxi ety drugs.

(23/2787) If, as the trial judge found, Dr. Dee's conclusions
were unbelievable and, thus, erroneous, then Nelson was
medi cated for no reason. Thus, not only Dr. Dee believed that
Nel son was nentally ill, but also Dr. Ashby. The trial judge
apparently disbelieved both doctors.

A third source of support for Dr. Dee's diagnoses was

anot her psychologist -- Dr. Krenper, the expert the State did
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not call to testify. Dr. Dee read Dr. Krenper's report from
when he had eval uated Nel son at age 16. Dr. Krenper diagnosed
depression, and noted that Nelson reported hallucinations.

(25/ 3136- 41)

O her Mtigation

Def ense counsel provided the trial court with a list of 21
mental mtigators in addition to the statutory nental mtigators
and the age of the defendant. The sentencing judge did not find
the defendant's age (21) to be a mtigator because Nel son was
one week from his 22nd birthday, had dropped out of high school
after conpleting 9th grade, spent a year in the Job Corps in

Kentucky, served time in prison, and was living on his own.

(7/1076) Actual ly, the evidence was to the
contrary. Nel son lived with his aunt until he was sent to the
Job Corps at age 16. He was not own his own but lived in a

supervi sed setting. When he returned from Kentucky, he stayed
with relatives. He was then in prison which, again, is an
extrenely supervised living situation. He had recently been
rel eased from prison and was staying with his sister and nother.
He had never been on his own and had never had his own apartnent
or other residence. He did not have a car. He had no driver's
Iicense and could not keep a job. Dr Dee said it would be hard

for himto function based on his nental condition and borderline
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intelligence. Al though the judge was not required to find this
statutory mtigator, he should have factored Nelson's young age

in wth his nental problems and immaturity. See Kokal v. State,

492 So. 2d 1317, 1319 (Fla. 1986) (twenty-one year old defendant
was i mmature); Geralds, 674 So. 2d 96 (Fla. 1996).
The mtigators suggested by the defense and discussed in the

court's witten order are as foll ows:

1. At the time of the offense, Nelson was inpulsive and his
ability to exercise good judgnent was inpaired. The trial court
did not find this mtigator for the sane reasons he did not find
the mental mtigators. He did not believe that Nel son had brain
damage or that he was inpul sive, based on Nelson's activities at
the time of the homcide. (71078) This finding was erroneous
based on our argunent concerning the nmental mtigation.

2. Nelson was renorseful for his conduct. The trial judge
was not convinced that this mtigator existed. He stated was
unenotional during questioning and that his depression while in
jail may have been caused by his arrest and incarceration,
rather than renorse. (7/078) This finding is erroneous because
(1) Nelson hung his head and cried when questioned about the
victim s whereabouts; (2) when confronted with the fact that the
victims famly needed to find her so that she could have a

proper burial, Nelson told the officers where to find the body;
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(3) twice, the officers patted him on the back or shoulder to
confort him (4) Nelson shook and cried and was too upset to go

into the orange grove where he l|eft her body; and (5) tried to

commt suicide in jail, in part because of his guilt concerning
the hom ci de. That Nelson showed little enotion during his
earlier questioning my well have been a synptom of his

depression and hallucinations. The State presented no testinony
that Nel son |acked renorse. Renorse is a mtigating factor.

Songer v. State, 544 So. 2d 1010 (Fla. 1989); Wight v. State

586 So. 2d 1024 (Fla. 1991); Mrris v. State, 557 So. 2d 27

(Fla. 1990); Pope v. State, 447 So. 2d 1073 (Fla. 1983).

3. Nel son did not plan to commt the offenses in advance.

The trial judge also found that this mtigator did not exist.

He distinguished Anmazon v. State, 487 So. 2d 8 (Fla. 1986),

because, in Amazon, the defendant had taken drugs and commtted
the nmurders in an "irrational frenzy." In this case, Nelson
took the victim from her home, drove 16 mles to an isolated
area, and "brutally nurdered her. (7/1078) The judge ignored
the fact that Nelson did not plan the burglary and ki dnapping in
advance, and the nurder evolved from these acts. Mor eover, no
evi dence showed that Nelson planned the nurder before arriving
at the orange grove. To the contrary, he had no weapon and no

plan as to howto kill the victim
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4. Nel son denonstrated appropriate conduct in court. The
judge found this mtigator to exist but gave it very little
wei ght. (7/1078) Good conduct while incarcerated reflects
potential for rehabilitation -- a recognized mtigating factor

See Skipper v. South Carolina, 476 US. 1 (1986); Torres-

Arbol eda v. Dugger, 636 So. 2d 1321, 1325 (Fla. 1994); Songer V.

State, 544 So. 2d 1010 (Fla. 1989). In Menendez v. State, 419

So. 2d 312 (Fla. 1982), testinony that Menendez denonstrated a
capacity for rehabilitation may have nmade the difference between
life and death. The little weight the judge gave this mtigator
is inconsistent with case | aw

5. Nelson was capable of formng loving relationships with

famly menbers and friends. The judge found this mtigator to

exist but gave it very little weight. (7/1078) This is an
established mtigator which deserves nore than "very little"
wei ght .

See, e.g., Crunp v. State, 654 So. 2d 545, 547 (Fla. 1995).

6. Nelson's nental illness could be controlled with nedica-
tion. The judge found that this mtigator existed but gave it
little weight. He did not explain why except that Dr. Dee did
not suggest that mnedication would cure Nelson's brain damage
(7/1079) Actually, although Dr. Dee said that medication would
not cure brain damage, he testified that medication would
aneliorate his nmental condition and help him adjust. (26/3206)

102



Additionally. Dr. Ashby, the jail psychiatrist, testified that
Nel son's nedication contributed toward his conpetency. (15/1438-
47)

7. It is unlikely that Nelson would be a danger to others
in prison. The judge considered that Nelson could be given
consecutive sentences and gave it very little weight. (7/1079)

8. Nel son did not resist arrest; cooperated with police;
and showed authorities where the body was | ocat ed. The judge
found this mtigator and gave it noderate weight. (7/1079) I n
addition to leading the officers to the victims body, which
they mght not have discovered for days, Nelson agreed to go
into the sheriff's departnment whenever he was asked to cone in
for questioning. He willingly took a polygraph test.

9. Nel son never knew his father and lost his nother at a
young age. The trial judge found this mtigator established and
gave it noderate weight. (10/1079)

10. Nel son had a troubled and neglected chil dhood. The
trial court did not find this mtigator to be established
because Nel son was taken in by his aunt and raised as one of her
chi |l dren. He stated that the only evidence of neglect was one
i nci dent when he had sex with his sister. (7/1079-80) Here, the
trial judge 1ignored nuch of the penalty phase testinony.

Nel son's cousin, Angela Lovett (described by the judge to have
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testified that there was lots of love in the famly) testified
that Mcah and his sister did not get the hugs and kisses the
ot her children received. Moreover, the incident in which Nel son

experinmented with sex at age 11, with his sister and 7-year-old

cousin who both had gonorrhea, is very significant in
denonstrating the neglect, Nel son suffered. Nel son was
di agnosed as depressed at that tine. A single working nother

with nine children could not have provided the Ilove and
supervi sion needed by each child. She was rarely hone.
(26/3191)

Additionally, the judge apparently did not realize that the
| oss of Nelson's nother and grandnother who was raising him had
to have been traumatic to a 4-year-old. M cah's psychol ogi cal
tests, given because he was not naking proper progress in school
at age 8, also indicated that he had problens. Even though his
aunt may have treated him as one of her own, Nelson told Dr. Dee
that he felt as though he did not belong. (26/3193) The Court
has consistently found a traumatic childhood mtigating. See,

e.q, N bert v. State, 574 So. 2d 1059, 1061-62 (Fla. 1990);

Rogers, 511 So. 2d 526 (Fla. 1987); see also Eddings V.
&l ahoma, 455 U.S. 104, 115 (1982). This is probably the nost
recogni zed nonstatutory mtigator.

11. Nel son was the victim of inappropriate sexual conduct

and abuse as a child. The trial judge found that there was
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i nappropriate sexual conduct but not that Nelson was sexually
abused as a child. (7/1080) Dr. Dee, who supervised the Child
Protection Team consi dered t he i nci dent when Nel son
experinmented with sex with his sister and cousin, at age 11, to
be sexual abuse because of the lack of supervision. Mor e
inportantly, because two of the children had gonorrhea, at |east
one of the children nust also have had sex or have been nol ested
by an adult wth gonorrhea. Sexual abuse is a conpelling
factor.

12. Nel son had organic brain damage. For reasons di scussed
under nmental mtigation, the judge did not find this mtigator
to be established. (7/1080) Based on the testinony of Dr. Dee,

the mtigator should have been found. Bryant v. State, 601 So.

2d 529, 533 (Fla. 1992); Toole v. State, 479 So. 2d 731, 733-34

(Fla. 1985). In view of the inportance of nental mtigation
Santos, 629 So. 2d at 840, and the fact that Nelson's nental and
enpotional condition was the focus of his penalty phase defense,
the judge's finding was clearly harnful.

13. Nel son suffered from depression as a result of his
conduct, and attenpted suicide in jail. The trial judge found
that this factor was proven but gave it little weight, stating
that although Nelson was depressed and tried to commt suicide
in jail, "there was no expert testinony suggesting that his

depression and suicide attenpt were related to his conduct as
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opposed to the fact that he is charged with nurder and is
i ncarcerated.” (7/1080) The judge's statenment was not true.
Dr. Dee, an expert, testified that Nelson tried to commt
sui ci de because of acute depression, caused by a conbination of:
(1) guilt over what he had done, and (2) depression about what
m ght happen to him (25/3031-32)

14. Nel son had |imted educational experience. The | udge
decided that this mtigator was established because Nelson
attended school only into the ninth grade before entering the
Job Corps, but gave it little weight. (7/1080) Many cases have
established that Ilack of education is a valid mtigating

ci rcunst ances. See Morgan v. State, 639 So. 2d 6 (Fla. 1994)

(poor education weighed in favor of reversing death sentence).
The judge gave no reason for affording little weight to this
normal Iy significant mtigating factor.

15. Nel son was sexually assaulted while in prison. Based
on Dr. Dee's limted testinony that Nelson was sexually nol ested
in prison by fellow inmates, using a broom the judge found this
mtigator to be established and gave it sone weight. (7/1081)
Thi s
happened not too long before the homcide in this case and
bot hered Nel son greatly. Two witnesses testified that he was
havi ng ni ght mares about what happened to himin prison but did

not want to talk about it. Because he raped the victimin this
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case, these incidents may well have been an inportant factor in
hi s behavi or.

16. Nelson had Iimted intelligence. The court found this
mtigator and gave it some weight. (7/1081)

17. Nelson had no prior violent felonies. The judge found
this mtigator established but gave it little weight. (7/1981)
He did not explain why he afforded this factor little weight.
Because prior violent felonies are statutory aggravating
factors, it would seem that the absence of prior violent
fel onies should be very significant mtigation.

18. The circunstances resulting in the homcide are
unlikely to recur because Nelson would spend the rest of his
life in prison. The judge interpreted this mtigator to be the
same as nunber 7, in which he stated that he could give Nelson
consecutive sentences, and gave it sonme weight. (7/1081)

19. Nel son accepted responsibility for his actions. The
judge stated that nothing in the record proved that Nelson
accepted responsibility other than that he cooperated wth
police, so found this mtigator was not proven. (7/1081) The
judge failed to note that Nel son confessed to police and did not
testify or deny having commtted the crine at trial.

20. Nelson never received treatnment for his nmental or eno-

tional problens. Noting that Nelson was on antidepressants
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since being incarcerated for this crine, the judge found the
mtigator proven but gave it little weight. (7/1081) The
mtigation 1is that, al though Nelson was depressed since
chi | dhood, he never received nedication; if he had, he m ght not
have commtted the crine.

21. Nelson was wlling to plead to all charges for consecu-
tive life sentences wthout parole. The judge found this
mtigator to be established but gave it very little weight.

ok ok % %

The court's findings nust be supported by sufficient
conpetent evidence in the record. The judge cannot reject
unrebutted mtigation wthout supporting his rejection wth
evidence that sufficiently refutes the mtigation. Sant os, 629
So. 2d 840; Larkins, 655 So. 2d at 101. Nor can he ignore

mtigating evidence. Parker v. Dugger, 498 U S. 308 (1991);

Eddi ngs v. lahoma, 455 U. S. 104 (1982); Lockett v. Ohio, 438

U S 586 (1978). The court nust consider nental disorders, even
if they do not neet the criteria for statutory mtigating

factors. Foster v. State, 614 So. 2d 455, 465 (Fla. 1992).

Here, the judge erred by rejecting unrebutted mtigation
reasonably shown by the evidence, and failed to give sufficient
weight to many mtigators. This skewed his weighing of the

aggravators and mtigators in sentencing, thus violating
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Nel son's constitutional rights. See Parker v. Dugger; Eddings;

Lockett: Santos; and Ni bert.
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| SSUE V

A SENTENCE OF DEATH IN THIS CASE IS
DI SPROPORTI ONATE WHEN COVMPARED TO OTHER
CAPITAL CASES IN WH CH THE DEFENDANT WAS
MENTALLY DI STURBED.
In State v. Dixon, 283 So. 2d 1 (Fla. 1973), cert. denied,

416 U.S. 943 (1974), this Court stated that the death penalty
was reserved by the legislature for only the nost aggravated and
| east mtigated first-degree nurder cases. 283 So.2d at 7. The
di fference between life inprisonnent and the death penalty is of
the greatest magnitude. "Death, in its finality, differs nore
fromlife inprisonment than a 100-year prison term differs from
one of only a year or two. Because of that qualitative
difference, there is a corresponding difference in the need for
reliability in the determnation that death is the appropriate

puni shnment in a specific case." Wodson v. North Carolina, 428

U S. 289, 305 (1976).

Part of this court's function in capital appeals is to
review the case in light of other decisions to determ ne whether
the punishnment is too great. D xon, 283 So. 2d at 10. The
instant homcide is not one of the nobst aggravated first-degree
mur der cases. Nel son's sentence should be reduced to life,
based on his nmental illness and other mtigation.

The trial judge found fourteen nonstatutory mtigating

factors established although he gave nost of themlittle weight.
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He found six statutory aggravators factors.?3® He gave great
weight to all but the sixth -- that the victimwas particularly

vul nerabl e because of advanced age or disability. He gave this

aggravator little weight because there was little case |aw
concerning this new aggravating factor. Al t hough six sounds
like a lot of aggravators, until recently, this aggravator did

not exist, and until Riley v. State, 366 So. 2d 19 (Fla. 1978),

the "avoid arrest"” aggravator only applied when the victim was
a | aw enforcenent officer. 3

Two of the aggravators, CCP and the avoid arrest aggravator,
were not proven beyond a reasonable doubt. (See Issues |l and
11, supra.) Although the judge gave great weight to both CCP
and the "avoid arrest" aggravator in his order, he earlier
questi oned whether these two aggravators were duplicative, be-
cause they were based on the sane evidence. If this Court does

not strike both of these aggravators, they should be nerged.

33  The aggravators were that (1) the defendant was previously
convicted of a felony, under sentence of inprisonnment or on felony
probation; (2) the crinme was commtted during or while in flight
after a sexual battery, burglary or kidnapping; (3) the crinme was
commtted to avoid arrest; (4) HAC, (5) CCP; and (6) the victimwas
particul arly vul nerable due to advanced age or disability.

34 Although nonstatutory mtigators are unlimted, they do not
seemto hold as nuch weight as do statutory mtigators and aggrava-
tors. Although new statutory aggravators are sonetines added, no new
statutory mtigators are added. 8 921.141, Fla. Stat. (1999).

5 Even if this Court were to find the "avoid arrest" aggra-
vator established, there are worse reasons to conmt a hom ci de. I n
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Moreover, all but one of the six aggravators arose fromthis
i nci dent. The only one that existed prior to the hom cide was
Nel son's felony probation status which becane effective in
Cctober, 1997, less than a nonth before the hom cide. Nel son
had already been punished for the burglaries that gave rise to
this aggravator. He served a prison sentence. Although this is
an aggravator, the circunstances in this case are sonmewhat
mtigating because Nelson never had tinme to adjust to life
outside of prison, or get help from his probation officer,
before commtting a crine. Accordingly, this aggravator should
not be wei ghed heavily in this case.

The trial court found that Nelson commtted the nurder
during the <conmssion of a sexual battery, kidnapping or
burgl ary. Nel son was sentenced separately for these three
felonies and they were also considered by the jury in finding
Nel son guilty of felony nurder. The felony murder aggravator
exists automatically in all felony nurders. Thus, the wei ght
afforded this factor should be mninmal because not all felony

murders require the death penalty.

Clark v. State, 609 So. 2d 513 (1992), the defendant killed a man to
get his job. Nevertheless, because O ark presented uncontroverted
evi dence of al cohol abuse, enotional disturbance and an abusive
chi | dhood, even though the defense expert opined that the statutory
mtigators were inapplicable, this Court found that the strong
mtigation made the death penalty disproportionate.
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This was an especially offensive nurder. O herw se, there
was little aggravation. Nel son had no prior violent felonies
He had been inprisoned for four burglaries, none of which were
violent. H's interviews with the detectives, and the penalty
phase testinony, suggest that he was a quiet, non-intrusive
per son. He had never done anything like this before. In fact,
the crinme seens out-of-character for him and he was unable to
articulate any coherent reason for having conmtted the crine.
Despite the court's finding, he showed sincere renorse.

Despite the fact that the trial court did not find the
ment al mtigators, both were reasonably established. Ment a
mtigation is the nost inportant mtigation. Mental mtigation
must be accorded a significant anmount of weight. See, e.q,

Larkins v. State, 739 So. 2d 990 (1999): Snipes v. State, 733

So. 2d 1000 (1999); Santos, 629 So. 2d 838. In Larkins v.

State, 655 So. 2d 95, 100 (Fla. 1995), this Court reversed, in
part because the trial judge msconstrued Dr. Dee's testinony
that the defendant qualified for the "inpaired capacity" nenta
mtigator. In this case, the judge nade various erroneous
statenents in his order, as to what Dr. Dee said, and what the
evi dence showed. (See Issue |V, supra.)

The Court is not bound to accept the trial court's findings
concerning mtigation if the findings are disproved by the evi-

dence. In Santos v. State, 591 So. 2d 160 (Fla. 1991), the
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trial court rejected the unrebutted testinony of Santos's
psychol ogi cal experts. This Court conducted its own review of
the record and determ ned that substantial, uncontroverted mti-
gating evidence was ignored. The Court reversed and renmanded

Santos for the judge to adhere to the procedure required by

Canmpbell. On remand, the judge again inposed death. This Court
vacated the death sentence and remanded for |ife because the

mtigation outweighed the contenporaneous capital f el ony.

Santos v. State, 629 So. 2d 838 (Fla. 1994).

Al though the trial court refused to believe Dr. Dee, the
unrebutted evidence showed that M cah Nel son had nental problens
for most if not all of his life. It is well-known that drinking
during pregnancy my cause central nervous system damage to the
unborn child and is a major cause of nental retardation. Mcah's
nmot her was an al coholic who drank during her pregnancy and was
either unwilling or unfit to care for her children. She di ed
when M cah was four, due to alcohol. It would be a wonder if
M cah was not nentally disabled and brain-damaged when at birth.

It is also well-known that children who do not have
sufficient |ove and parenting often have nental health problens.
Having a loving famly is nore critical to a child s character

than wealth and privilege. O her than his sister, everyone
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M cah | oved died when he was four years old.% He started again
with a new nother (his third) who already had seven children,
and no father. He repeated two grades and received
psychol ogical testing at age 8 because he was not performng
satisfactorily at school. At age 16, he was shipped off to the
Job Cor ps. After he returned, he was sent to prison where he
was m streated and raped by other innmates. Al t hough t he
jury recomrended death, three jurors voted for life. Mor eover
it seens likely that the death recomrendation resulted at in
part from the fact that Nelson was a young black man who raped
and killed an elderly white woman. Even though the all white
jurors probably knew that the race of the victim and the defen-
dant should not enter into their decision, human nature nmakes it

inpossible to totally erase such considerations. See generally,

State v. Dixon, 283 So. 2d 1 (Fla. 1973) (inflanmed juror

enptions can no |longer sentence a man to die; sentence viewed in
light of judicial experience).

To exacerbate the understandable enpathy for the elderly
white victim the State introduced three victiminpact w tnesses
who told the jury that M. Brace was a wonderful caring,

generous and giving woman who enjoyed hel ping others. "G nny"

36  The evidence does not tell when M cah's grandfather died
other than it was not |long after his grandnother died, or whether
M cah ever saw him after being noved to his aunt's hone.
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t ook over her husband' s busi ness when he died, raised two daugh-
ters, was devoted to her famly, church and community, and |oved
her three grandsons. She took food to shut-ins and was invol ved
with a hospice organization. Her daughter said that her nother
loved Iife and was always there to help and support her famly
in sickness and grief. (24/2980-88)

Al though victim inpact evidence is statutorily authorized
in capital cases,® it is not relevant to any aggravator. Never-
theless, this testinmony nust have encouraged the jury to draw an
even greater distinction between the value of the defendant and
the value of the victim Upon hearing the victim inpact
evi dence they may have believed that, because Ms. Brace was a
"better person" than, say, a drug dealer or a prostitute, this
should have sonme bearing on whether the defendant should be
sentenced to death

VWile the jurors heard the good qualities of the victim
they heard only about the defendant's problens. This was neces-
sary to support the mtigation. That Nelson was not very

bright,3® did poorly in school, had sex with his sister at age

87§ 921.141(7), Fla. Stat. (1999). Even though the jurors were
told that victiminpact evidence was not an aggravating circunstance,
t hey must have assuned that they heard it for sone reason, the nost
likely being to conpare the character of the victimto the character
of other victins or of the defendant.

3 The Florida legislature recently passed a law that w ||
prohi bit execution of the nmentally retarded. Although Nel son may
have been only borderline retarded, his nental limtations should be
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11, and was raped with a broom while in prison, are unpleasant
facts from Nelson's life. These facts do not make M cah Nel son
nore deserving of the death penalty, however. I nstead, they
show that M cah Nelson suffered nentally from his past
experiences. Wether the jury was able to make this distinction
IS uncertain.

Nel son's noral culpability is sinply not great enough to

deserve a sentence of death. This was not a killing for
revenge, or pecuniary gain. It was not a contract killing nor
a gang sl aying. It was not a case where there were multiple

victinms |ike Cklahoma City or Colunbine. Nelson is not a seria
killer |like Ted Bundy.
| nposition of the death penalty requires a "highly cul pable

mental state,” Tison v. Arizona, 481 U.S. 137, 152, 158 (1987),

and nust be directly related to the defendant's "personal

responsibility and noral guilt." Ennmund v. Florida, 458 U S

782, 801 (1982). Mentally ill offenders have disturbed thought
patterns, enotions, and a reduced ability to think rationally.
They do not have the highly culpable nental state that the
Ei ght h Anmendnent requires to justify the retributive punishnment
of death. Thus, the Court should reduce Nelson's sentence to

life.

considered mtigating, in conbination with his relative youth.
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CONCLUSI ON

For the above reasons, this case should be reversed and re-
manded for a new trial. (lssue 1) If the Court does not
reverse, it should vacate the sentence and remand for a life
sentence. (Issue V). |If not, he sentence should be vacated, the
"avoid arrest” and CCP aggravators struck, and the case renmanded

for the trial court to reweigh the aggravators and mtigators,

consi deri ng, the wunrebutted nental mtigation and various
nonstatutory mtigation, as discussed above, and giving
sufficient weight to the mtigation. (Issues 11, 11l and 1V)

Alternatively, the Court should remand for a new penalty phase
wth a new jury because the trial court found, two invalid

aggravators. (lssues Il and I11)
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