I N THE SUPREME COURT OF FLORI DA

M CAH NELSON,

Appel | ant,

VS. : Case No. SC00-876
STATE OF FLORI DA,

Appel | ee.

APPEAL FROM THE CI RCU T COURT
N AND FOR POLK COUNTY
STATE OF FLORI DA

REPLY BRI EF OF APPELLANT

JAMVES MARI ON MOORVAN
PUBLI C DEFENDER
TENTH JUDI CI AL CIRCU T

A. ANNE OVENS
Assi st ant Publ i c Def ender
FLORI DA BAR NUMBER (O284920

Public Defender's O fice
Pol k County Court house



P. O Box 9000--Drawer PD
Bartow, FL 33831
(863) 534-4200

ATTORNEYS FOR APPELLANT



TOPI CAL | NDEX TO BRI EF

PAGE NO
ARGUMENT 1
| SSUE |

THE TRI AL COURT ERRED BY FAI LI NG TO

GRANT NELSON S MOTI ON TO SUPPRESS HI S

STATEMENTS AND ADM SSI ONS, AND THE

RESULTI NG EVI DENCE, BECAUSE H S

STATEMENTS WERE | NVOLUNTARY AND THUS

WERE NOT TRUSTWORTHY OR RELI ABLE. 1

| SSUE 1 |

THE TRI AL COURT ERRED BY | NSTRUCTI NG

THE JURY ON AND FI NDI NG THAT NELSON

KILLED THE VICTIM TO AVO D A LAWUL

ARREST, BECAUSE THE EVI DENCE FAl LED

TO PROVE TH S AGGRAVATOR BEYOND A

REASONABLE DOUBT. 2

| SSUE |11

THE TRI AL COURT ERRED BY FI NDI NG THAT

THE HOM Cl DES WERE COWM TTED I N A

COLD, CALCULATED AND PREMEDI TATED

MANNER W THOUT ANY PRETENSE OF MORAL

OR LEGAL JUSTI FI CATI ON. 9

| SSUE |V

THE TRI AL COURT ERRED BY FAI LI NG TO

CONSI DER AND WEI GH SEVERAL UNREBUTTED

M Tl GATI NG Cl RCUMSTANCES THAT WERE

CLEARLY ESTABLI SHED. 13

| SSUE V. A SENTENCE OF DEATH IN THI'S CASE I S DI S-
PROPORTI ONATE WHEN COMPARED TO OTHER
CAPI TAL CASES | N VWH CH THE DEFENDANT WAS
MENTALLY DI STURBED. 24



TOPI CAL | NDEX TO BRI EF (conti nued)

CERTI FI CATE OF SERVI CE

28



TABLE OF CI TATI ONS

CASES PAGE NO

Bat son v. Kentucky,
476 U. S. 79 (1986) 26

Brown v. State,
755 So. 2d 616 (Fla. 2000) 21, 22

Canpbell v. State,
571 So. 2d 415 (Fla. 1990) 14, 15, 24

Connor v. State,
26 Fla. L. Wekly S579 (Fla. 2001) 11

Eddi ngs v. Gkl ahonm,
455 U. S. 104 (1982) 15

Farina v. State,
26 Fla. L. Wekly S527 (Fla. 2001) 11

Ford v. State,
26 Fla. L. Wekly S602 (Fla. 2001) 11, 15

Foster v. State,
614 So. 2d 455 (Fla. 1992) 25, 27

Grron v. State,
528 So. 2d 354 (Fla 1988) 6

CGCeralds v. State,
601 So. 2d 1157 (Fla. 1982) 7

Hertz v. State,
26 Fla. L. Wekly S725 (Fla. Nov. 1, 2001) 7, 10

Jennings v. State,
718 So. 2d 144 (Fla 1998) 10

Lockett v. Chio,
438 U. S. 586 (1978) 15

Mansfield v. State,
758 So. 2d 636 (Fla. 2000) 7




TABLE OF Cl TATI ONS (conti nued)

McC eskey v. Kenmp,
481 U. S. 279 (1987)

Robi nson v. State,
773 So. 2d 1 (Fla. 2000)

Rodri guez v. State,
753 So. 2d 29 (Fla. 2000)

Rogers v. State,
783 So. 2d 980 (Fla. 2001)

Santos v. State,
591 So. 2d 160 (Fla. 1991)

Si mmons v. State,
419 So. 2d 316 (Fla. 1982)

Terry v. State,
668 So. 2d 688 (Fla. 1996)

Trease v. State,
768 So. 2d 1050 (Fla. 000)

Wlls v. State,
641 So. 2d 381 (Fla. 1994)

Wllacy v. State,
696 So. 2d 693 (Fla. 1997)

OTHER AUTHORI TI ES

8§ 921.141(6)(a-g), Fla. Stat.

(1997)

14,

25

27

10

22

20

24

15

13

24



ARGUMENT
| SSUE |

THE TRI AL COURT ERRED BY FAI LI NG TO
GRANT NELSON' S MOTI ON TO SUPPRESS HI S
STATEMENTS AND ADM SSI ONS, AND THE
RESULTI NG EVI DENCE, BECAUSE HI S
STATEMENTS VERE | NVOCLUNTARY AND THUS
WERE NOT TRUSTWORTHY OR RELI ABLE.

Under si gned counsel reliesonthelnitial Brief of Appellant as

to this issue.



| SSUE 11
THE TRI AL COURT ERRED BY | NSTRUCTI NG
THE JURY ON AND FI NDI NG THAT NELSON
KILLED THE VI CTIM TO AvO D A LAWUL
ARREST, BECAUSE THE EVI DENCE FAI LED TO
PROVE TH'S AGGRAVATOR BEYOND A
REASONABLE DOUBT.

| f, as Appell ee asserts, Nelson killed the victimsolely or at
| east primarily, toelimnate her as aw tness, why did he not kill her
at her apartnent? Had he done so, he woul d not have needed t o t ake her
car and woul d not have ulti mately been found asleepinit. Three out of
four of thetrial judge' s reasons for findingthis factor were based on
Nel son's abduction of the victim and his taking her to a renote
|ocation to kill her. This fact actually suggests that because the
vi cti mwas scream ng i n her apartnment, Nel son took her wi th hi mbecause
he di d not knowwhat elseto do. Thisis, infact, what his statenents
to the police reveal ed.

Appel | ee asserts that we "selectively" pointed to Nelson's
adm ssion to | aw enforcenent that he was nad at the world and "j ust
lost it." (Brief of Appellee at 48) This was "sel ectively" chosen
because it was Nel son's first response to | aw enf orcenent when asked

why he had comm tted the crinme, and was the only response t hat was not

i nfl uenced by what the of ficers suggestedto him Because he was | ust
mad at the worl d, he di d not under st and why he had raped or killed the

victim so adopt ed suggestions of fered by the officers. Wen Oficer



Robi nson first asked hi mwhy t his happened, however, Nel son told him

that he was just "mad at the worl d; nmad about his life." (21/2458-60)

I n ot her words, he was confused, ingeneral. This becones cl earer when

he goes to sleep in the victims car, thus leading to his arrest.

The portions of Nel son's confessions tolawenforcenent quoted by

Appel I ee (brief of Appellee at 50-52) show exactly howthe officers

suggested to Nel son that he killed the victim so that she woul d not

identify him

(21/ 2469)

Oficer: So you were worried about her calling
the police if you left?

Nel son: Yes.

Oficer: Soyoufelt |ike shecouldidentify you
then? Huh?

Nel son: Yes.
Later, the officer asked Nel son,

Oficer: Was it dark in the roomwhen you went
in there?

Nel son: Yes.

O ficer: okay. Wll, howdo you feel she got a
| ook at your face and could identify you?

Nel son: (I naudi bl e)

Oficer: That's when you took her out there
t hough, right. So prior to that could she
identify you?

Nel son: Yes.

Oficer: Any howis that if it was dark?



Nel son: From the bathroomlight (Inaudible).

(21/2482) Even with this suggestive questioning, Nel son did not say
that this was the reason he killed Ms. Brace. Nel son was j ust
answering the officer's query as to howshe coul d have seen his facein
t he dark house. (21/2482-83)

The of fi cers al so suggested to Nel sonthat heintendedto kill M.
Brace at the orange grove where her car becane stuck in the sand, and
Nel son nerely agrees with them

O ficer: Now, where was this at when you got
stuck in the dirt?

Nel son: Frostproof (Inaudible)

Oficer: Wre you going to kill her there?

Nel son: Yes.
(21/2484) At one point, Nelson told the officer that he killed the
vi cti mbecause he got scared. (21/2488) Nel sontold Sergeant Robi nson
that he first tried to choke the victimuntil she passed out in the
grove, so that he could | eave. (22/2614) This suggests that he first
i ntended to i ncapacit at e and abandon her so t hat he coul d get away. He
may have vacil | ated about what to do with her, even after drivingto
Pol k County. Nelsontoldthe officers that both he and Ms. Brace were
scared when t hey wal ked i nto t he grove. Nel son's reacti on when he went
withtheofficerstofindthe body, shows clearly that he was horrified

by what he had done.



It may seemas t hough the nost |ikely reason Nel son woul d have
killedthe victi mwas sothat she woul d not identify him This was the
apparent reasoning of |law enforcenent when the officers were
guestioni ng Nel son. We nust renenber, however, that Nel son was not a
normal rational person who reasoned | i ke the | awenforcenent officers.
He was of limted intelligence, had limted education, had been
chronically seriously depressed since he was a child, and suffered
hal | uci nati ons at tines.

Thus, a consideration of the whole record shows that Nel son did
not know why he killed the victim As noted by Appellee (brief of
Appel | ee at 53), NelsontoldDr. Deethat he did not knowwhy he kill ed
thevictim?! (25/3101) Had he killed her solely or primarily to avoid
arrest for the crine, he woul d have fol | owed t hr ough by di sposi ng of
her car, rather than going to sleepinit not far fromhi s own hone,
where he was di scovered by | aw enforcenent.

Appel l ee incorrectly argues that we did not preserve the i ssue
that the "avoi d arrest" aggravating factor was unconstituti onal because
it failed to provided sufficient definition. Prior totrial defense

counsel filed a "Motion to Declare Section 921. 141 and/or Section

1 Appellee states that Dr. Dee "stated that appellant did not
menti on hearing voices on the day of the killing (R3182)" (Brief of
Appel l ee at 53) Appellee neglects to nmention, however, that Nel son
told Dr. Dee he was visually hallucinating on the day he killed the
victim (25/3182), and, on other occasions, he had "command auditory
hal | uci nations,"” which were verified by jail records. (25/3153-56)

5



921. 141(5)(e), Florida Statutes and/or its Standard Instruction
Unconstitutional Facially and as Applied and To Preclude its Use at
Bar." (2/278-80) Section 921.141(5)(e) provides that "[t] he capital
crime was conmtted for the purpose of avoi di ng or preventing a | awf ul
arrest or effecting an escape fromcustody." The notion all eges that
the "avoi d arrest"” aggravating ci rcunstance i s unconstitutional |y vague
and over broad, and that it has been appliedin aninconsistent manner,
repeati ng ot her aggravators, and thereby failingto genuinely narrow
the class of death eligible persons. (2/278-79)

The noti on was acconpani ed by a Menor andum of Law. (2/281-89)
Anmong ot her things, Appellant argued in the nenorandum that the
aggavator is appliedarbitrarily. For exanple, this Court rejectedthe

trial court's applicationof the aggravator inGrronv. State, 528 So.

2d 354, 360 (Fla 1988), even though the victi mwas on the tel ephone
calling the police when t he def endant shot her, while approving its
applicationin other simlar cases. (2/284) Appellant al so pointed
out, inthe neno, that the "avoid arrest"” aggravator's applicationonly
tonurdersinwhichthereis "very strong" evidence that the dom nant
or only notive was to avoid arrest, neans that the crine al so satisfies
t he requirenents of the "cold, cal cul ated and preneditated" factor,

resulting in unconstitutional doubling.? (2/285)

2 At trial, defense counsel argued this point to the judge.
(24/2882) |In fact, the judge first suggested that the "avoid arrest”
and the "CCP" aggravators m ght be "doubling. (24/2880) Defense

6



At the charge conference on Decenber 20, 1999, defense counsel
renewed t hi s noti on, whi ch had been previously denied, and the tri al
judge relied on his previous ruling, thus again denying the notion.
(24/ 2854) Later, during charge conference, defense counsel argued t hat
the "avoi d arrest" and "CCP" aggravators constituted i nproper doubli ng.
(24/2882) 1t isthe defendant's alleged notive-- killingthevictim
toelimnate her as aw tness and t hus avoi d arrest and i npri sonnment,
t hat makes the crinme cold, calcul ated and preneditated. Wre the crine
one of passi on or sudden hostility, it woul d not be cold, nor would it
be cal cul at ed.

Atrial court's finding of an aggravator is reviewed under the

subst anti al conpetent evi dence standard. Mansfieldv. State, 758 So.

2d 636 (Fla. 2000); Wllacy v. State, 696 So. 2d 693, 695 (Fl a. 1997).

The State nust prove this and every aggravator beyond a reasonabl e
doubt. Such proof cannot be supplied by inference fromthe circum
stances unless the evidence is inconsistent with any reasonable

hypot hesi s ot her than t he exi st ence of the aggravating circunst ance.

Ceralds v. State, 601 So. 2d 1157, 1163-64 (Fla. 1982), after renmand

674 So.2d 96 (Fla. 1996); Simmons v. State, 419 So. 2d 316, 318 (Fl a.

1982). Certainly, it may not be based on specul ation. Hertz v. State,

counsel argued that, although the |aw all owed both aggravators, he
agreed with the judge. (24/2882)



26 Fla. L. Wekly S725 (Fla. Nov. 1, 2001).% Inthis case, considering
t he bi zarre ci rcunst ances of the case, the defendant's nental condition
(much of which was never really discovered or clarified), and the
i nconsi stency of the evidence,* the State cannot prove beyond a
reasonabl e doubt, that Nel son killed Ms. Brace to avoid arrest. Thus,
t hi s aggravat or shoul d be stricken and t he case remanded f or resent enc-

i ng.

8 |In Hertz, the defendant and a co-defendant had gone to school
with one of the victins whose famly had at one tine lived across the
street from defendant Hertz. The defendants specifically discussed
| eaving no witnesses, and after nethodically executing the victins,
destroyed their home and bodies by fire to elimnate evidence and
prevent arrest. The case at hand is far different.

4 Al though Nelson told the officers that he took the victim
from her house because she was scream ng, he was scared, and did not
know what to do, the judge decided that he intended to kill her when
he took her fromthe house. (7/1076) |If this were so, he would have
had no reason to drive around for six hours before killing the
victim Thus, the fact that he took her to a renote place where he
killed her does not show that Nelson commtted the crinme to avoid
arrest. He would have been nore likely to have avoi ded arrest had he
killed her in her apartnent and left her car alone. Had he
obliterated his fingerprints, he m ght never have been suspected.
Accordingly, we see no reason linking the avoid arrest factor to
taking the victimto a renote place.

8



ISSUE I11
THE TRI AL COURT ERRED BY FI NDI NG THAT
THE HOM CIDES WERE COW TTED IN A
COLD, CALCULATED AND PREMEDI TATED
MANNER W THOUT ANY PRETENSE OF MORAL
OR LEGAL JUSTI FI CATI ON.

Appel | ee asserts that Nelson's "decision to [kill the victim
cal l ed for consi derabl e cal cul ati on as to how and where it shoul d be
done." (Brief of Appellee at 57) If this were so, why woul d he have
taken Ms. Brace from her hone and driven around for six hours
only to take her to an orange grove where he got stuck in the sand;
t hen t o anot her orange grove where he had no weaponto kill her. |If,
as he tol d police, he wal ked her into the orange grove, why di d he not
t ake a weapon? Wiy did he havetoreturnto her car tw ce, | ookingfor
sonmething with which to kill her? Nelson's actions exenplify a
conf used young man who was fri ght ened and di d not knowwhat to do. Dr.
Dee probably did not talk with M cah Nel son about his thoughts whil e
driving around or commtting the crime because Nel son di d not know what
he was t hi nki ng.

Nel son' s actions at the first orange grove where he becane st uck
in the sand show nothing about his notives, plans or feelings
Al t hough Appell ee asserted that Nelson was cal m "t hroughout the
ordeal ," the evi dence showed t hat he was not cal mat all -- he was very

nervous. Steve Weir, who pull ed Nel son out of the sand, thought the

car did not "fit" this man who paced, seened very nervous, and woul d



not | ook Weir inthe eye. The man took of f wi t hout even t hanki ng Wi r
for hel ping him (19/2086-96) This does not descri be sonmeone who was
calm cool and coll ected.

Al t hough Appel | ee nmenti oned various tinmes that Nel son told the
of ficers hewas goingtokill thevictimthere, this was only Nel son's
agreenent tothe officer's suggestion. (21/2484) (quoted in brief of
Appel | ee at 52) Nel son al so tol d Sergeant Robi nsonthat hefirst tried
to choke the victi muntil she passed out inthe grove, sothat he could
| eave. (22/2614) He may have vacill ated about what to do with her,
even after driving to Pol k County and, when she woul d not pass out,
endedup killing her. Thisisjust aslikely as the conclusionthat he
pl anned to kill her and cal cul ated the killing. To determ ne whet her
a murder is CCP, the focus is on howthe crinme was executed: advance
procurenent of a weapon, | ack of provocation, and killing carried out

as a matter of course. Hertz, 26 Fla. L. Wekly S725; Rodriguez v.

State, 753 So. 2d 29, 48 (Fla. 2000). Here, Nel son did not procure a
weapon i n advance and the killing was not carried out as a matter of
course. To the contrary, he apparently drove around for hours not
knowi ng what to do. The provocation may have been the victinms
scream ng and, | ater, her refusal tojust pass out. Althoughthis nmay
not be rational provocation, the defendant was enotional, scared and

tired, and was not rational.

10



Thi s murder was not carried out with "ruthless efficiency,” asin

Jennings v. State, 718 So. 2d 144 (Fl a 1998), as suggest ed by Appel | ee
(see brief of Appellee at 59); Nelson did not even take a weapon
al t hough he had si x hours duri ng whi ch he coul d easi |y have procured at
| east a knife. He did not plan to use the fire extinguisher or the
tire iron because he did not take themw th hi mwhen he wal ked the
victiminto the grove. He only went back for themwhen she woul d not

easily passout. Thisis easilydistinguishablefromFordv. State, 26

Fla. L. Wekly S602 (Fla. 2001), cited by Appel |l ee, at 61, where the
def endant "executed" the victinms with a gun, axe and knife. Nor is

this case simlar to Connor v. State, 26 Fla. L. Wekly S579 (Fl a.

2001), where the defendant hid the victi mwhile contenpl ati ng howto
kill her; chose a noi sel ess weapon; and was cal m cool and col | ected
whi | e rendering t hought ful and eni gmati c responses to police. M cah
Nel son kept his head in his hand during nost of the interviews with
police and had tears in his eyes when t hey asked about thevictim His
usual responsetotheir questioningwas nerely "yes," or "inaudible.”
Al t hough he may have appeared cal m he was certainly not unenoti onal

and, in fact, becane nore enotional as tinme went by. By the tine he

11



showed t he of fi cers where to findthe body, he was shaki ng and cryi ng.®

Finally, this casein no way resenbles Farina v. State, 26 Fl a.

L. Weekly S527 (Fl a. 2001), where Taco Bel | enpl oyees were "rounded up"
and confinedto asnall area, and the perpetrators di scussed their plan
to kill the victinms. Nelson did not wear gl oves or a nask when he
entered the victim s honme because he did not intendto commt acrine
until he saw an open wi ndow and went inside. M. did offer sone
resi stance, at | east at her hone, and Nel son di d not di scuss "w tness
el imnation" withanyone. As previously discussed, his "statenent" to
police that his notive to "elimnate her as a witness," was only a
"yes" response to their suggestion, and was nade only after hisinitial
statenent that he commtted the cri ne because he was "nmad at t he wor| d"
and at his situation. (See discussioninlssuell, supra.) WMboreover,

Nel son never said he confined Ms. Brace to the trunk of her car until

5 Just before Nelson was transported to the Hi ghl ands County
sheriff's office, the officers asked if he would help themfind M.
Brace. He hung his head and started to cry again but naintained that
he didn't know. (4/498-99) At a later interview, when Nel son
spont aneously agreed to take themto the body, he was crying. (4/526)
Several tines Nel son appeared to be crying but kept his head down so
it was hard to tell. At this interview, he seened sadder and nore
enotional. (4/640-41) He |ooked up only occasionally and briefly.
(4/ 664-65) When they arrived at the grove, he started shaki ng and
crying and he pointed and said, "She's down there |I'm not going down
there. You're not going to nake nme go down there are you?" He
appeared scared. (4/530) Because Nel son | ooked di straught and was
crying, Detective Burke put his hand on Nel son's shoul der and sai d,
It's all right, Mke." (4/650-51)

12



he "deci ded t he best |l ocationto kill her to avoid detection.” This
is merely Appellee's speculation. (See brief of Appellee at 65)
Because t hi s aggravator i s based sol el y on specul ati on, and for
the reasons set out in Appellant's Initial Brief, the Court should
strike this aggravator, as well as the "avoid arrest"” aggravator, and

remand for resentencing.

13



| SSUE |V
THE TRI AL COURT ERRED BY FAILING TO
CONSI DER AND VEI GH SEVERAL UNREBUTTED
M Tl GATI NG Cl RCUMSTANCES THAT WERE
CLEARLY ESTABLI SHED.
As noted by Appellee, even uncontroverted evidence can be
di sbelieved andrejected by thetrial court wheninthe formof opinion

testinony. (Brief of Appellee at 68-69)(citingWalls v. State, 641 So.

2d 381, 390-391 (Fla. 1994). The court may only reject such evi dence,
however, if the record contains conpetent, substantial evidence to
support his rejection. In this case, Dr. Henry Dee's unrebutted
testinony that Nel son suffered fromchronic | ong-term depression,
hal | uci nati ons and brai n danage was supported by two psychiatri sts.
The State presented no evidence to rebut Dr. Dee's concl usions. Yet
thetrial judgereliedontestinony by Nel son's friends and famly, who
had no nental heal th training and probably a m ni numof education, that
Nel son acted "normal" at the tinme of the nurder, to reject the
psychi atric findings.

Afactor ismtigatingunder thefactsinthecaseif it is shown

tobe mtigating by the greater wei ght of the evi dence. See Canpbel |,

571 So. 2d 415, 419 (Fla. 1991) ("The court nust find as amtigating
ci rcunst ance each proposed factor that is mtigatinginnature and has

been reasonably established by the greater wei ght of the evidence."

(footnoteomtted)). Surely, the unrebutted opinions of a psychol ogi st

14



and two psychi atrists establish that Nel son suffered fromnental and
enotional illness, contrastedwiththe testinony of famly and fri ends
who t hought he was nornal .

In Canpbel |l v. State, 571 So. 2d 415, 419-20 (Fla. 1990), this

Court established standards of reviewfor mtigating circunstances
whi ch were as follows: 1) Whether a particular circunstanceis truly
mtigatinginnatureis aquestionof | awand subject to de novo revi ew
by this Court; (2) Wether a mtigating circunstance has been
establ i shed by the evidence in a given case is a question of fact and
subj ect to the conpetent substantial evidence standard; and (3) The
wei ght assigned to a mtigating circunstance is within the trial

court's discretion and subject to the abuse of discretion standard.

InTreasev. State, 768 So. 2d 1050 (Fl a. 000), the Court nodified

t he Canpbel | ® standard in one respect:

We hereby recede from our opinion in Canpbell to the
extent it disallows trial courts fromaccordi ng no wei ght to
a mtigating factor and recogni ze that there are circum
stances where a mtigating circunstance nmay be found to be
supported by the record, but given no weight. The United
States Suprene Court has held that a sentencing jury or
judge may not preclude from considering any evidence
regardingamtigatingcircunstance that is proffered by a
defendant in order to receive a sentence | ess than deat h.
Nevert hel ess, these cases do not precl ude t he sentencer from
according the mtigating factor no weight. W therefore
recogni ze that while a proffered mtigating factor may be
technically rel evant and nust be consi dered by t he sent encer
because it is generally recognized as amtigatingcircuns-
tance, the sentencer may determneinthe particul ar case at

¢ Canpbell v. State, 571 So. 2d 415, 419-20 (Fla. 1990).

15



hand that it isentitledto noweight for additional reasons
or circunstances uni que to that case. For exanple, while
bei ng a drug addi ct may be considered amtigating circum
stance, that the defendant was a drug addi ct twenty years
before the crinme for which he or she was convi cted nmay be
sufficient reason to entitle the factor to no weight.

Trease, 768 So. 2d at 1055 (citations omtted). The Canpbell standard
thus remains the authoritativecriterioninthis area, as nodified by

Trease. Ford v. State, 26 Fla. L. Wekly S602, 605 (Fla. Sept 13,

2001) .7

Al t hough Dr. Dee observed that depression would be normal for
soneone facing first-degree nurder charges, as asserted by Appel | ee
(see brief of Appellee at 70), he also determ ned fromjail records
that Nelson's attenpt at suicide was genuine. He believed that
Nel son's suicide attenpt resulted from a conbination of acute

depressi on because of his guilt for what he had done and extrene

” In Ford, Justice Pariente, joined by Justice Anstead,
expressed her concern that the majority's explanation of holdings in
Canpbel | and Trease may unintentionally lead to trial judges re-
jecting mtigating evidence established by a preponderance of the
evi dence by assigning it no weight and thus result in disparity in
the way trial judges evaluated mtigating circunstance. Thus, she
questioned the w sdom of having receded fromthe clear dictates of
Canpbell, as to how to evaluate mtigating evidence. See Lockett v.
Chio, 438 U.S. 586, 604 (1978) ("if a court in a capital case fails
to weigh "aspects of the defendant's character and record and ..
ci rcunst ances of the offense proffered in mtigation," there is a
"risk that the death penalty will be inposed in spite of factors
which may call for a | ess severe penalty."); see also Eddings v. Kl -
ahoma, 455 U.S. 104, 112-13 (1982) (sentencer may determ ne weight to
be given relevant mtigating evidence, but may not give it no weight
by excludi ng such evidence fromits consideration).

16



depression about the situation he was in. In other words, a
conbi nati on of i ntense renorse and depressi on over what coul d possi bly
happento him (25/3031-32) Appelleenor thetrial judge canpoint to
any evi dence showi ng that Nel son did not feel guilt and depression
after and because of the crine he had comm tted.

Appel | ant contends that, unlike cases inwhichthis Court renmanded
because the trial court did not consider the mental mtigation even as
non-statutory mtigation, the trial judge did find nonstatutory
mtigation. This is msleading. Although the trial judge wote
paragraphs in his sentencing order as to each mtigator suggested by
t he defense, his findings were nerely rhetoric. Hedidnot really find
or consider any nental mtigationat all, and he accorded what real |y
constituted two statutory mtigators, "littleweight." (See paragraphs
quoted by Appellee, brief at 70)

| n paragraph 6 of his sentencing order, thetrial court allegedly
considered that "Any nental illness of the Defendant may have been
controll ed by medi cation.™ (7/1079) In his paragraph, he noted t hat
Dr. Dee was of the opinion that Nel son had brai n damage but di d not
suggest that nmedication would cure or alter that condition. He then
noted that he had rejected Dr. Dee's theory that Nel son had an i npul se
di sorder caused by brain damage. He noted that Dr. Dee did say that

Nel son had been gi ven nedi cation for depression while in jail, had
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attenpted suicide, and heard voices.® He closed by finding "this
mtigating circunstance" reasonable established and according it
"little weight." Wat he found reasonabl e established it unclear
because he had just rejected Dr. Dee's findings of nental illness.
Apparently, he found and gave little weight to the fact that Nel son
recei ved nedi cation for depressioninjail, which has nothing to do
wi th whet her he suffered fromnmental or enotional illness when he
commttedthe crime, or whet her he suffered depressi on prior to being
injail.

Par agraph 13 of his sentencing order is the same. The judge

erroneously states that "[t] here was no expert testinony suggesting

8 The trial court failed to recall that Dr. Ashby, the jail
psychiatrist, testified prior to trial that Mcah Nel son had been on
two kinds of nmedication. Dr. Ashby treated Nelson for a schizo-
effective disorder -- both a nbod and a psychotic disorder. He said
Nel son had intermttent episodes of depression and auditory
hal l ucinations. He first treated Nelson with Mellaril (100 ng tw ce
daily) which is an antipsychotic nedication used to stop auditory
hal lucinations. At the tinme of trial, Nelson was taking a drug
called Impramne (250 ng twce daily) for depression, which also is
used to treat auditory hallucinations which result from depression
The drug hel ped Nel son and contributed to his conpetency to stand
trial. Dr. Ashby said that Nel son had a neurochem cal i nbal ance
which is indeed a nental condition. (15/1438-47)

In footnote 8, brief of Appellee at 71, Appellee notes that the trial
court "obviously" considered and gave weight to Dr. Dee and Dr.

Ashby's testinmony "to find the depression nedication factor.” In
other words, the trial court believed the fact that Nel son was on
medi cation for depression while in jail. Appellee notes that Dr.

Ashby testified that he was treating Nelson for a nood di sorder, but
fails to nmention his other testinony, set out above, concerning the
anti psychotic nedication and the hallucinations.
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t hat hi s depression and suicide attenpt were rel ated to his conduct as
opposed to the fact that he is charged with nmurder and is in-
carcerated."” (7/1081) As we just related, Dr. Dee said clearly that
hi s suicide attenpt was caused by a conbi nati on of guilt for what he
had done and his situation. (25/3031-32) The trial court obviously
over|l ooked this part of Dr. Dee's testinony. Accordingly, the"little
wei ght" the judge accorded this factor was apparently based on t he sane
circunstance as noted in paragraph 6 -- that Nelsontried to attenpt
sui ci de and was depressed while in jail.

The trial court's final paragraph arguably alluding to a nental
probl em ( paragraph 20) concerns the fact that Nel son never received
treatnent for his nmental or enotional problens. The judge did not
di scuss the fact that, throughout his chil dhood, Nel son had probl ens
wi t h depression, as di agnosed twi ce by Dr. Krenper (at ages 11 and 16),
hal | uci nati ons, al so noted by Dr. Krenper, and troubl e i n school at age
8, which the school systemwas unabl e to di agnose, and for which he
received notreatnment.® After his incestual sexual experience at age

11, he went to a counselor twi ce before his aunt took hi m out of

9 School records showed that Mcah was retained in kindergarten
and third grade, and repeated those grades. He received adm nis-
trative or social promotions in first and second grade. (25/3163)

M cah was tested by the school psychol ogist at age 8 because he was
not meki ng normal progress in school. Although the school never
found an adequate reason for Mcah's problens, Dr. Dee suspected it
was M cah's brain damage and nenory probl ens, which woul d have been
hard to di agnose at age 8. (25/3135-38)
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counsel i ng.® Rather than discussing this proposed mtigator, as to
which the trial court heard testinony, the judge sinply noted that
Nel son was on anti depressive nedication "currently,” and gave that
"little weight."

Thus, histhird all eged nonstatutory nental mti gator was based
solely onthe fact that Nel son was receiving nedicationwhileinjail,
whi ch was nore or | ess the sane thing he considered in the other two
paragraphs. Infact, in paragraph 20, he specifically didnot findthe
m tigator proposed by the defense and yet he purported to give it
"little weight."

Appellee references Dr. Dee's testinony that "records
characterized [ Nel son] diagnostically as "adjustnent disorder with
depressed nood. " (Brief of Appellee at 72) This reference was to the
one record made by t he "counsel or" of unknown variety, who saw Nel son
twi ce after hisincestual experience at age 11. (25/3137) At that ti ne,
al t hough Nel son's 13-year-ol d si ster and hi s seven-year-ol d nephew had

gonorrhea, the sheriff's departnent never foll owed throughto find out

10 H's aunt termnated M cah's counseling after the second s-
ession, asserting that the children did not need counseling. Dr. Dee
noted that M cah was diagnosed at that tinme as suffering from
depression, characterized as adjustnent disorder with depressed nood.
M cah was | ater evaluated by Dr. Krenper, a psychol ogi st, when he was
about 16, and was agai n di agnosed with depression. (25/3136-38) Each
time Mcah was seen by a nental health expert, he was seen as depres-
sed.
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where these children m ght have acquired it, or what sort of sexual
activity to which they may have been exposed.

Appel | ee al so asserts, incorrectly, that Dr. Dee' s inpression of
[ Nel son' s | ack of supervision or negl ect] was not confirnmed by anybody
ot her than Nel son hinself. The fact that Nel son, at age 11, was | eft
at honme al one with his 13-year-old sister and his 7-year-ol d nephew,
and that these children were havi ng sexual rel ations wi th each ot her
and soneone who had gonorrhea clearly shows a | ack of supervision. In
fact, the ol der brother, John Ei |l and, who testifiedthat the children
were wel | supervised by the ol der brothers, was the one who |l eft the
por nogr aphi c video in the VCRwhere the childrenfoundit, and may wel |
have been t he one who gave themgonorrhea. He was 20 years old and
living at hone at the tine. The fact that Nel son's aunt, sister and
cousins felt that M cah was treated t he sane as t he ot her chil dren does
not nmean that he did not feel as though he did not bel ong anywhere.

Appel l ee alleges that any error here would be harmess is
unavai ling. Mental health mtigationis the nost inportant formof

mtigationandcarries great weight. Seee.qg., Santos v. State, 591 So.

2d 160 (Fla. 1991) |If neither the "avoid arrest” nor the "CCP"
aggravat or were applicable, this would | eave only four aggravators, two
of which are found in many cases (commtted during a felony and on
fel ony probation). The judge gave little or no weight to the sixth

aggravator -- thevictims vulnerability, dueto a paucity of caselaw
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for guidance. Although HAC is a wei ghty aggravator, even hei nous
nmur der s do not always result in a death sentence, especially when there
is mental mtigation.

Appel l ee agreed with the trial judge that Nel son's brai n damage
was not supported by obj ective evi dence such as nedi cal testing-- aCT
scan or an MRI. Dr. Deetestifiedthat theresults of his tests were
not in question. The neuropsychol ogi cal tests he perforned substan-
tiated that Nel son suffered brai n damage. People with cerebral damage
are very i nmpul si ve and don't think thingsthrough. They do things that
do not make sense.!! Dr. Deetestifiedthat this was not controversial.
Much research verified these findings. (25/3198-99, 3201) Dr. Dee's
other findings were consistent with this diagnosis. (25/ 3199)
Mor eover, medi cal tests do not al ways show brai n damage and are not
necessarily the best way to determ ne brain danage. Al though brain
damage does not al ways affect the structural integrity of the brain
tissue, as nmeasured in an MR, brain functioning may be altered.

InBrown v. State, 755 So. 2d 616 (Fl a. 2000), this Court affirmed

thetrial court's denial of Brown's notion for post-convictionrelief
based upon, anong ot her things, trial counsel's failuretosufficiently
i nvestigate Brown's background i n preparation for penalty phase. At

the original trial, Dr. Robert Berland, aclinical psychol ogi st, and

11 For example, Mcah Nelson went to sleep in the victims car,
parked along a road not too far fromwhere he |ived.
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Dr. Walter Afield, apsychiatrist, were appoi ntedto eval uate Brown's
ment al st at us. Dr. Berland adm nistered several standardized
psychol ogi cal tests, includinganintelligencetest, upon which both he
and Dr. Afieldrelied, inreachingtheir conclusions concerning Brown's
ment al heal th problens. Both doctors testified that Brown suffered
fromorgani c brai n damage and was psychoti c. Both noted his margi nal
intelligence. 755 So. 2d at 631-32.
At the evidentiary hearing, defense counsel testifiedthat "Dr.

Ber | and, the nost t horoughly prepared forensic psychol ogi st he knew,
did not indicate the need for further data in order to render his
opi nion of Brown's nental status." Thus, he did not request further
neurol ogi cal testing to confirmorganic brain damage. 755 So. 2d at
632. Dr. Berland testified that

he di d not recommend a CAT scan f or Brown because

t hi s neurol ogi cal test was i npreci sein nmeasuring

organi c brain damage and, if the test showed no

brai n damage, that result coul d be used agai nst

Brown at trial.
755 So. 2d at 632 n.13. At the evidentiary hearing, Dr. Henry Dee, who
testifiedinthe case at hand, testifiedthat he had exam ned Br own and
hi s concl usi on was consi stent with the opinions of Drs. Berland and
Afield, that Brown suffered organic brainsyndrone and a | ong- st andi ng
maj or enoti onal di sturbance mani f est ed as schi zophreni a. Several ot her

mental health authorities testified at the hearing, after whichthis

Court found that trial counsel had not been ineffective in
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i nvestigating Brown' s background, and affirnmedthe trial court's deni al
of the notion for post-conviction relief. 755 So. 2d 634- 36.

In Rogers v. State, 783 So. 2d 980 (Fla. 2001), this Court

affirmed the trial court's denial of Rogers' request for a PET scan
because t he psychol ogi sts, Dr. Maher and Dr. Berl and, had perforned
witten tests and ot herw se eval uated Rogers and found hi mto have
br ai n damage, and nedi cal records showed t hat he had been nedi cat ed f or
seizures at one time. Thus, the trial court did not believe further
testi ng was necessary. Appel | ee suggests that because an EEG CT scan,
MRl or a PET scan m ght have shown i nproper functioni ng of the brain,
the trial court was justifiedinrejecting Dr. Dee's testinony that
Nel son had brain damage. Thisis contrarytothemgjority findingin
Rogers, as well as the reasoning set out in the dissents. See
di ssents in Rogers Evenif an MRl had been done and had shown no brain

damage, this would not rule out brain damage. See Rogers; Brown.

Appel l ee all eges that therewas littleintherecordtoindicate
renorse. (Brief of Appellee at 80) Inadditionto Dr. Dee's testinony
concerning Nel son's guilt whichinpart caused hi s attenpted sui ci de,
t he entire suppression hearing and officers' testinony showed Nel son's
renmorse. Perhaps he did not describe the actual crinme to Dr. Dee
because he was so horrified by what he had done t hat he di d not want to
even t hink about it. This may have been why he never admtted to t he

sexual battery.
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When O fi cer Robi nson tol d Nel son that he neededtotell thetruth
about what happened, and that Ms. Brace's fam |y woul d appreciate his
hel ping them Nelson had tears in his eyes and appeared to be
enotionally upset. He put his head in his hands. Robinson put his
hand on Nel son's back and told hi mthat it would be ok -- just totell
them where the victimwas. (21/2452-53)

When Nel son was transported to the Hi ghl ands County sheriff's
office prior to his departure, they asked himif he woul d hel p them
find Ms. Brace. He hung his head and started to cry agai n but mai n-
tai ned that he didn't know. (4/498-99) Wen Nelson agreed to ride
wi th themto showthemwhere she was, he was crying. (4/456; 21/ 2453-
54)

As t hey wer e wal ki ng al ong t he grove area, Nel son started shaki ng.
Robi nson testified that Nel son was extrenely enotionally upset and
crying. 21/ 2454-56) Detective Burke was abl e to see Nel son's face and
coul d see tears on his face; he appeared to be fri ghtened. He asked,
"you are not going to make ne go down there, are you?" (22/2634)
Robi nson t ol d Nel son t hey woul d not make hi mgo with them Nel son was
physi cal | y shaki ng and cryi ng. (4/530-31; 21/2454-56; 22/ 2620-21) Wen
Nel son | ooked di st raught at orange grove, and was cryi ng, Burke put his
hand on Nel son' s shoul der and said, It's all right, Mke." (4/650-51)

| SSUE V

A SENTENCE OF DEATH IN THIS CASE | S
DI SPROPORTI ONATE WHEN COWPARED TO
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OTHER CAPITAL CASES IN VWH CH THE
DEFENDANT WAS MENTALLY DI STURBED.

As noted by Appellee, Proportionality reviewis not sinply a
conpari son between the nunber of aggravating and mtigating

circunstances. Terry v. State, 668 So. 2d 688, 965 (Fla. 1996).

Neverthel ess, it is hard not to consider nunbers i n determ ni ng wei ght.
It may be noted that, in conparing other cases to this one, Appellee
cited the nunber of aggravating circunstances. (See brief of Appellee
at 92). Indeed, undersigned counsel has often done the sane. Wththe
nunber of aggravating factors that are set out inthe statutes, it no
longer difficult to find cases with six aggravators. (See exanpl es
Appellee cited in brief). Whil e new aggravators such as the
"vul nerabi lity" aggravator are added, newm tigators don't seemto be
added. Statutory mtigating circunstances includethe follow ng: no
prior crimnal history, extrenme nental disturbance, participation of
thevictim mnor role, extrene duress, inpairedcapacity, and age. See
8§ 921.141(6)(a-g), Fla. Stat. (1997). Thus, even if all of the
mtigators were established, there would be only seven. Additionally,
"any aspect of a defendant's character or record and any of the
ci rcunst ance of the of fense' that reasonably nay serve as a basis for
i nposing a sentence |less than death" nmay serve as a nonstatutory

aggravator. See Canpbell, 571 So. 2d at 419 n. 4. Nevert hel ess,

statutory mtigators which are enuner ated seemto carry nore wei ght.
In this case, defense counsel chose not to |list any statutory nental
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mtigators for thejury, but tocall themall nonstatutory mtigators,
so that the jurors would not use a counting process. (24/2917-24)

Al though the trial court purported to weigh the aggravating
factors and mtigating factors, it may be noted t hat he gave five out
of six aggravating factors "great weight" and alnost all of the
mtigation "little weight." This suggests perhaps an unconsci ous
pr ej udgnent based upon t he sent ence he was about the render. Three of
thetwelve jurors votedfor I[ife, showingthat at | east three all egedly
reasonabl e peopl e bel i eved sone of the mtigati on deserved nore t han
"little weight."

Appel lant did not intend to "gratuitously insult” the jury, as
Appel | ee suggests (brief at 95), nor the trial judge, by suggesting
raci al bi as based on the race of the defendant and victim Actually,
t hi s was not an ori gi nal thought by undersi gned counsel, and was even
suggest ed by def ense counsel . (6/886) Unconsci ous raci al bi as has been
shown by a nunber of studies.

In Foster v. State, 614 So. 2d 455 (Fl a. 1992), Foster chal | enged

the trial court's refusal to allow himto show that the use of the

deat h penalty in Bay County was racially discrimnatory. Relying on

McCl eskey v. Kenp, 481 U. S. 279 (1987), this Court found that Foster
nmust showt hat the prosecutor acted wi th purposeful discrimnationin
seeking the death penalty in his case, despite studi es show ngthat a

di sparity between i nposition of the death penal ty based uponthe race

27



of the victimand the race of the def endant (defendants charged with
killingwhitevictins nore oftenreceivedthe death penalty). 614 So.
2d at 463.

I n adissent, joinedby Justices Shawand Kogan, Justi ce Barkett
di sagreed with the najority decision because it set a standard t hat
requi red a show ng of sonet hi ng t hat was i npossi bl e t o show. pur posef ul
di scrimnation. Justice Barkett quoted Justice Marshall, fromhis

concurring opinioninBatsonv. Kentucky, 476 U.S. 79, 93-96 (1986), as

foll ows:

A prosecutor's own conscious Or unconscious
raci smmay | ead hi measily to the concl usi on t hat
a prospective black juror is ‘'sullen,' or
"distant,' acharacterizationthat woul d not have
conme to his mind if a white juror had acted
identically. A judge's own conscious or
unconsci ous raci smmay | ead hi mt o accept such an
expl anation as well support ed.

614 So. 2d at 465 (Barkett, J., dissenting) (quoting fromBatson, 476
U S. at 106, Marshall, J. concurring). Justice Barkett noted further
t hat

st udi es of unconsci ous raci smhave shown t hat t he
per petrator does not feel particularly punitive
toward mnorities; rather, he or she wants to
remaindistant andislesslikelytofeel enpathy
because of the distance. Sheri Lynn Johnson,

Comrent , Unconsci ous Raci smand the Grim nal Law,

73 Cornell L. Rev. 1016, 1020 n. 27 (1988). Wile
soci ety has | argel y rej ect ed bl at ant st ereot ypes
and overt discrimnation, nore subtle forns of

raci smareincreasing: "Aburgeoningliterature
docunents the rise of the 'average' racist, a
per son whose anbi val ent raci al attitudes | ead him
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or her to deny his or her prejudi ce and express

it indirectly, covertly, and often uncon-

sciously." 1d. at 1027-28 (footnotes omtted).
Justice Barkett concluded, in proposing a standard for Florida to
eval uated stati stical evidence of discrimnation, that "[a]s inportant
as it is to ensure a jury selection process free from racial
discrimnation, it isinfinitely nore inportant to ensure that the
State is not inposing the ultimte penalty of death in a racially

di scrimnatory manner. 614 So. 2d at 466 (Barkett, J., dissenting,

j oi ned by Shaw, J. &Kogan J.). (See al so Robinsonv. State, 773 So. 2d

1, 4 (Fla. 2000) (follow ng Foster).

Thus, it is not in undersigned counsel's inmagination that
unconsci ous di scrimnation exists, nor isit our purposeto accusethe
trial court or jurors of discrimnation. This is but one of a nunber
of reasons, set out inour Initial Brief, why this Court should find
that the "avoid arrest” and "CCP" aggravat ors were not established,;
that thetrial court shoul d have found and gi ven substanti al wei ght to
the nental mtigators, and why this Court shoul d reverse and renmand f or

alife sentence or, alternatively a new penalty phase trial.
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