IN THE SUPREME COURT OF FLORIDA

THE FLORIDA BAR,
Complainant,
v CASE NO. SC 00-890

TFB No.  2000-71,345(11H)
JORGE LUIS CUETO,

Respondent.
/

RESPONDENT'SREPLY TO THE
BAR'SAMENDED SUPPLEMENTAL RESPONSE

Respondent, JORGE LOUIS CUETO, files this his supplemental Reply to the Bar’s
Amended Supplemental Response to Respondent’ s Motion for Rehearing and says:

1. Tothebest of Respondent’ sknowledgeand belief, all eleven of thelawyerswho
have been disciplined to datefor conduct similar to Respondent’ swere convicted of one count
of unlawful compensation, a violation of Florida Statutes Section 838.016. Each lawyer
received five years probation, no incarceration, and aprovision that their probation would be
reduced tothreeyearsshould various paymentsordered by the Court be madewithinthethree-
year period. Apparently, thefirst two lawyersin thedisciplinary pipeline (Eusebio Fernandez
and Abel Batista, resignations effective March 23, 2000 and January 11, 2001 respectively)
resigned in lieu of disciplinary proceedings. The reasonsfor their voluntarily resigning and
the Bar’s acceptance of such a disproportionate discipline are not evident in the record.

Perhaps, health, financial or family considerations, or ssmply abelief that the Bar would not



accept suspension, ledtothetwolawyers' agreeingtoadisciplinary resignation. Onewonders
what they would have done had they been advised that had they waited ayear, they might have
been able to obtain a consent judgment for a suspension of 18 months.

2. Asindicated in Respondent’ s reply to the Bar’ s response to the merits, served
onJuly 22, 2002, Respondent tendered to theBar onMay 11, 2000 aconsent judgment calling
for athree-year suspension. A copy of that | etter was attached to Respondent’ spleading. The
Bar regjected thetender (notwithstanding thefact that they subsequently accepted el ght consent
judgments for similar or less stringent suspensions) and required Respondent to go to final
hearing. Therefereeinthose proceedings, the Honorable Amy Steele Donner, recommended
on November 20, 2000 that Respondent receive athree-year suspension. Notwithstanding the
fact that this Court has held on numerous occasions that areferee’ srecommended discipline
will be upheld unless“clearly off the mark”, the Bar appeal ed the referee’ srecommendation.

They did so while simultaneously accepting consent judgmentsfrom respondentsfor exactly
the same offense, i.e., conviction of one count of unlawful compensation, for lesser sanctions
than that recommended by the referee.

3. With all duerespect to The FloridaBar, the record is silent as to the number of
“incidents’” of unlawful payment paid by the eight lawyers whose consent judgments for
suspensions, ranging from 18 monthsto three years, were accepted by the Bar. Similarly, the
record does not indicate if these lawyers stopped their improper conduct before they were
arrested. It should benoted that each of those consent judgmentsappear to have been accepted

after Judge Donner’ s recommendation that Respondent be suspended for three years. They
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were also accepted subsequent to the Bar’ s decision to appeal Respondent’ s recommended
discipline. (Final hearing washeld on September 27, 2000 and thereferee’ sreport was served
November 20, 2000.)

4, It appears that each of the lawyers' cases at issue before the Court today were
tried pursuant to Rule 3-7.2 of the rules regulating The Florida Bar. That rule, captioned
Procedures Upon Criminal or Professional Misconduct; Discipline Upon Determination or
Judgment of Guilt of Criminal Misconduct, allows the Bar to bring disciplinary proceedings
without the grievance committee finding probable cause upon alawyer’ s being convicted of
afelony or, in the instances where adjudication is withheld, upon a determination of guilt of
afelony. Rule 3-7.2(i). Inthose instances, the conviction or withholding of adjudication is
conclusive proof of guilt of the offense charged. 1n each of these casesbeforethe Court, only
the one count of unlawful compensation falls under the penumbra of Rule 3-7.2. In other
words, Mr. Cueto (and all the other lawyersinvolved inthe case at bar) comesbeforethe Court
guilty of only one offense, i.e., the one count of unlawful compensation for which he was
convicted. The Bar did not charge him with misconduct for any other incidents and the facts

and circumstancesof thoseincidentswerenot exploredin depth by therefereeat final hearing.

While Respondent settled approximately 35 caseswith the county through Mr. Garciaand the
other crooked adjusters working for the county, they were a minuscule portion of
Respondent’ scasel oad. Hetestified that he handled approximately 2,500 casesover theeight
years or so that he was practicing. The income he derived from the claims filed with the

county was not significant. TR 86,87.



5. The Bar pointsto various mitigation as a basis for their accepting the consent
judgments tendered by respondents in the eight suspension cases before this Court.
Respondent’ smitigation was equally compelling. Thereferee specifically found that shewas
“Iimpressed by the mitigation presented by Respondent.” She noted that Respondent “did not
initiate the conduct that led to his conviction”, that none of Mr. Cueto’'s clients were
“adversely affected by hisconduct” and, perhapsmost importantly, “that therewasno evidence
indicating that any of the claimswere fraudulent or that they wereoverpaid.” Referee Report,
p. 5. Aswastrue of several of the respondents whose consent judgments or suspensionswere
accepted, Respondent had been practicing only one year when he was first strong-armed by
Julio Garciain 1993. Mr. Cueto testified that he did not report Mr. Garcia s conduct to the
police because hedid not think Mr. Garcia’ sconduct wasillegal (asimposed toimproper) and
because Mr. Garcia was himself the supervisor, there were no superiors to report to.

6. AsRespondent hasstated previously, herecognizesthat TheFloridaBar should
have leeway in determining the degree of discipline to be accepted with consent judgments.
Therangeof suspensionsfrom 18tothreeyearsappearsto beappropriate. Infact, Respondent
tendered aconsent judgment for athree-year suspension. It wasrejected by theBar. After the
expense, time and effort of afinal hearing, Respondent’ s tender for a three-year suspension
wasthedisciplinerecommended by thereferee. Thefact that her recommendation wasnot of f
the mark ismade evident by the Bar’ sacceptance of eight consent judgmentsfor suspensions

for convictionsfor exactly the same offense. Simply stated, disbarment is out of the range of



acceptable disciplines for Respondent when his offense is the same as eight other lawyers
receiving suspensions.

7. It appears that Respondent’ s case was the first to go through the pipeline asa
contested matter. It appears that subsequent to Respondent’s final hearing, the Bar made a
policy decision to start accepting consent judgmentsfor suspensions. Respondent should not
be penalized becausehewasthefirst totaketheBar totrial and because heobtained areferee’s
recommendation of three years suspension. The referee’ s recommendation of athree-year
suspensionisconsi stent withtheBar’ sconsent judgmentsand, therefore, it should beaccepted
by this Court.

Respectfully submitted,
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| HEREBY CERTIFY that copiesof theforegoing Reply weremailedtoWilliamMulligan Bar
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