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PREFACE

For purpose of this answer brief, the designation “R.___” refersto the
record onappeal. “T. " refersto thetria transcript included in volumes X
through X111 of the record. It should be noted that the trial exhibits are
included in volume four of the transcript in volume X111 of the record, from T.

540-560. The designation “A. " refers to the appendix to this brief, and

“B.__ " referstotheinitial brief.

STATEMENT OF FACTSAND CASE

The District takes exception to the Pomerances statement of facts. It
Isincomplete and inaccurate. 1t omitstestimony and evidence that support the
lower court’s findings and presents conflicting evidence as uncontroverted.
The Digtrict has included a statement of facts in this brief to correct and

supplement the Pomerances' presentation.



The Florida Legislature created the Homosassa Special Water District
pursuant to Chapter 59-1177, Laws of Florida (the “charter”) for the purpose
of operating a public water supply and distribution system. Ch. 59-1177, 84

Laws of Florida. (T. 541)

In 1963, the L egidature amended the charter to expressly authorize the

District to levy special assessments:

The District may providefor the construction or reconstruction of
Improvements to the system of a local nature and of special
benefit to the properties served thereby. . . . Such special
assessments shall belevied upon the property specially benefitted
by such improvements in proportion to the benefitsto be derived
therefrom. Such benefits shall be determined and prorated
according to the front footage of the properties specidly
benefitted by such improvements, or by any other method as the
board may prescribe.

Ch. 63-1222, 82, Laws of Florida (emphasis added). (T.211-12) (T.541)

The Pomerances own approximately nine acres of land within the

District located along Highway 19, north of Homossassa. (T. 14, 540) In



1988, the residents of the District voted to extend water service past the

Pomerances' land to Halls River Estates subdivision. (T. 541)

OnJanuary 13, 1992, the District Board passed aresol utioninitiating the
extension project. (T. 542) The resolution recited that the District was
desirousof providing service, “ provided that thoselandownersto be benefitted
thereby (that is, the landownersin the subdivision itself and those landowners
along the route of the extension) pay for the cost of the expansion through the
levy by the District of a special assessment on the lands to be benefitted.” (T.
542) It directed the District engineer and legal counsel “to undertake such
plans and steps pursuant to Chapter 63-1222, Laws of Floridaasamended [the
District] charter, to establish and implement the special assessment district, to

encompass al lands to be benefitted by this extension of water service

according to law.” (1d.) (emphasis added)

On February 22, 1993, the District engineer presented a preliminary
assessment roll and report to the District Board. (T. 490, 548, 552) Thereport

expressly recited that the boundaries of the district “encompassed] those



properties that were identified by the Homossassa Special Water District as
directly benefitting from the proposed construction.” The report expressly
acknowledged that the charter required that the assessments“shall beleviedin
proportion to the benefitsderived.” Thereport advised that in accordancewith
the charter, the front foot method of calculating the assessment was utilized.
The report explained that under that method, the abutting property owners
“shareinthecost of improvements constructed to benefit them according to the

lineal feet of pipe required to transverse the front of the property benefitted.”

(1d)

The Pomerances property was assessed on the basis of half its front
footage to compensate for its irregular shape, consistent with front foot

adjustment rules followed by “many municipalities.” (1d.)

The Board approved the preliminary assessment. (T. 544) The Board
subsequently twice amended the assessment roll to reflect reduced construction

costs. The Board passed the operative final assessment roll, by resolution on



March 13, 1995. (T. 548, 554) 47 parcels were assessed a total of

$161,255.67. The final assessment for the property was $19,044.39. (1d.)

Contrary to the Pomerances assertions (B. 12-19), the Board made an
express determination that the assessed propertieswoul d derive special benefits
from the project and that the assessments were proportionate to the benefits

received. The March 13, 1995 resolution imposing the assessment stated:

Section 1. It ishereby found, ascertained and determined that:

A) TheBoard of Commissionersof theHomosassa Special
Water District, Citrus County, Florida, has previously provided
for the acquisition and construction of certain water
improvements along Halls River Estates extension, Homosassa,
Citrus County, Florida, in the District, and it is found that the
properties herein will be specially benefitted by the construction
of such improvements.

Section|ll. The Board does hereby adopt and confirm the second
revised final specia assessment roll, heretofore filed with the
Board, with such minor changes and amendments, which do not
changethelocation of theimprovementsor increase the estimated
costs thereof, as are shown on the corrected special assessment
roll filed as of this date. Such corrected revised final special
assessment roll is hereby declared to be the final special
Improvement assessment roll for the purpose of levying special



assessments against the propertiesfound to be specially benefitted
in order to pay for the improvements. Such assessments so
confirmed arein proportion to the benefits received by each such
lot or parcel of land described in such assessment roll.

(A.1; T. 548, 554) (emphasis added)

Following the imposition of the assessment, the Pomerances filed suit.

As the Pomerances stress in their statement of facts, their experts
testified that the property islargely undevel opable because of wetlands. They
recitein great detail thetestimony of their expertsthat supportstheir theory that
the property would not benefit from the water line becauseit isundevel opable.
The credibility and weight of that testimony wereinissue at thetrial. Thetrial
judge regected this testimony in favor of the evidence supporting the
assessment. It isnot appropriate to reargue here the weight of the evidence on
appeal. TheDistrict simply recites here substantial evidencein the record that

supports the trial judge’ s decision.

Randy Armstrong, a wetlands consultant with extensive experience in
wetlands dredge and fill permitting, categorically denied that the property was

undevelopable. Hetestified that he was* confident” that “the agencies would



permit some reasonable use of the property.” (T. 467, 486) He testified that
the wetlands impacts could be mitigated through preservation of on-site
wetlands, enhancement of on-sitewetlandsand preservation of donation of off-
sitewetlands, in addition to wetlands creation. (T.454, et eg.) Contrary tothe
opinion of Mr. Cromwell, the Pomerances expert, that there was no feasible
access, he testified that highway access could be provided by making use of
“the upland areathat’ slocated down on the southern end of the property.” (T.
451-453) Hetestified that he relied on the Pomerances' experts' report, which
showed the access road would only require filling one-tenth of an acre of
wetlands. (T. 453-455) Although the Pomerances contend that the existing
uplands were the “only part of [the Pomerances land] which could be
developed,” (B. 2), Armstrong testified:

Q. Andcouldyougiveyour opinion asto reasonabl e best case

and worst case, in addition to the access road, what you believe

would be permittable in terms of expansion of that upland in the

southwest corner?

A. Reasonablein terms of acreage?

Q. Yes



A. I don'tthink it would beunreasonableto try to put together
about, 1'd say atwo acre development on the roughly nine acre
site.

Depending on the exact acreage of the uplands that would be in
the ballpark, so to speak, for onsite mitigation. And it might
require going off site to do alittle bit more.

(T. 471) (emphasis added)

As the underscored testimony indicates, Armstrong's two-acre
development estimate was predicated on on-site mitigation. He testified that
as much as three acres could be permitted with off-site mitigation. (T. 462-

463)

The Pomerances also fail to mention that the County’s Director of
Development Services, Gary Maidhof, testified that the Comprehensive Plan
“no net loss’ wetlands policy, on which their expert Cronwell relied in
formulating his opinion that the property was not developable, had been
eliminated infavor of the State Environmental Resource Permit (ERP) wetlands

permitting program pursuant to Chapter 373, Florida Statutes. Hetestified that



the ERP processis“very flexible’ and alowsconsiderabl e discretion asto how

to allow development of wetlands. (T. 260)

They aso fail to mention that the wetlands on the property had been
impaired by U. S. 19, which cut off the natural drainage of the property, and
drainage ditches, which reduced hydroperiods and lowered water levels. (T.

399-408)

The Pomerances fail to mention that several of their experts, including
their appraiser, admitted that the availability of the potable water line would

benefit the property if the on-site uplands were developable. (T. 235, et seq.)

The Pomerances also fail to mention that in his preliminary appraisal of
the property (for Mr. Pomerance' s mother’s estate), their appraiser estimated
developable upland value at between $100,000 to $117,000 per acre. (T. 545)
He acknowledged that he could not place an actual valuation on the property
without knowing the extent to which its development could be permitted. (T.

235, et seq.)

10



Both Armstrong and Maidhof testified that ample land in the nearby St.
Martin’s Conservation and Recreation Lands (CARL) State Preserve was

available for acquisition, and therefore for mitigation. (T. 260, et seq., 460 et

seq.)

TheDistrict presented thetestimony of engineer GeorgeMcDonad, who
acted as the project manager for the District. (T. 359, et seq.; T.490,et seq.) *
He testified that the front foot method is “very standard in the industry.” Itis
used about “half thetime” both in his personal experience and in the industry.
(T. 494) Additionally, he selected that method becauseit isprovided for inthe

District charter. (T. 494-95)

1. The Pomerances assert that McDonald was never qualified as an
expert in value or benefit analysis, and that his testimony was not in the
District minutes. B. 13and 18, N. 1. McDonald testified at length about
his determination of benefit, including on questioning by Pomerance
counsel, with no objection. (T. 492, et seq.) He aso testified that he
presented his report to the District (Id.), and the Board resolutions and
minutes reflect authorization of, and reliance on, hiswork. (T.542, 548,
551, 552, 554).

11



McDonald testified that hisanalysisof special benefit wasintwo prongs.
A parcel that fronts a water main and has access to the main derives a benefit
from available potable water and fire protection. (T. 496) He explained that
“calculation of such benefit” was “equal to what it cost to bring that benefit to
the property.” (T.521) On the wetlandsissue, he testified:

A.  [T]hedesignation of wetland doesnot necessarily meanthe

property isundevelopable. That isaseparateissue. Theissueis

will the property benefit from having awater line available to it.

Andinal the casesthat I’ ve worked on we have never excluded

a property strictly because it has wetlands or some wetlands on

it.
(T. 500) He was not aware of any issuance of assessments being waived

because the property “was wet.” (T. 500)

McDonald testified that sewer linesareavailablewithin one-quarter mile
south of the property, and that sufficient capacity existed to servethe property.
(T. 504-506) Evidence also was presented showing that Citrus County had a
capital improvement plan to bring a public sewer line past the property in the

near future-subject to funding. (T. 528, et seq.)

12



The court found for the District, and against the Pomerances. (R. 1722)
The court held that they failed to prove the special assessment was arbitrary,
as required by Florida law regarding special assessments. (R. 1724, et seq.)
The court found that the “front foot” methodology was authorized by the

District charter, and otherwise reasonable. (1d.)

The Pomerances appealed. The Fifth District affirmed, Judge Harris

dissenting. (Fifth District R. 15-21)

SUMMARY OF ARGUMENT

The Pomerancesfirst attack the special assessment against their property
onthetheory that the District did not make the determination of special benefit
and proportionate assessment required by the two-prong test set forth in

Sarasota County v. Sarasota Church of Christ, 667 So.2d 180 (Fla. 1995).

Their underlying contention, that no such determination was made, is contrary
to the record. The Board expressly made that determination in the 1995
resolution in enacting the assessment. The contention is aso contrary to law,

asit is presumed that such alegidative determination was made when alocal

13



Improvement assessment islevied against abutting propertieson afront footage

basis.

The Pomerances failed to demonstrate that the District acted arbitrarily
Inimposing the assessment. Levying the assessment on afront foot basis was
expressly authorized by District charter and recommended by its engineer. It
was supported by Florida law holding such assessments are presumptively

valid.

Contrary to the Pomerances ascertains throughout their brief, their
expertsdid not “conclusively establish” that the property isundevelopable. As
both the trial court and district court of appeal found, there was conflicting
evidence on thispoint. Thetria court’sreection of this claim was supported

by substantial competent evidence.

Essentially, the Pomerances claim that there hasbeen aregulatory taking
of their property. However, they have not applied for permits and no agency
has denied them a permit. Absent an actual denia of development rights, the

court should not entertain their claim that the property was undevel opable.

14



The Pomerances are asking the court to subject the assessment to the
most rigorous scrutiny. Thisisthe antithesis of the deferential review required
by the case law. Requiring an improvement authority to evaluate regulatory
Impacts on each assessed property as a condition to imposing an assessment
for awater or sewer line on afront foot basis would overrule over 75 years of

precedent holding that such assessments are presumptively valid.

ARGUMENT

l. THE DISTRICT'S SPECIAL ASSESSMENT MEETS
THEREQUIREMENTSOF THE DISTRICT CHARTER
AND FLORIDA LAW.

The Two-Prong Test and Standard of Review

The Pomerances argue that the District’s waterline special assessment
fails to meet the two-prong test adopted by the supreme court for determining

the validity of special assessments. In Sarasota County v. Sarasota Church of

Christ, 667 So.2d 180 (Fla. 1995), the court explained the test and attendant

standard of judicial review:

15



[A] valid special assessment must meet two requirements: (1) the
property assessed must derive a special benefit from the service
provided; and (2) the assessment must be fairly and reasonably
apportioned according to the benefitsreceived. Thesetwo prongs
both constitute questions of fact for alegidlative body rather than

thejudiciary.

[T]lhe legidative determination as to the existence of special
benefits and asto the apportionment of the costs of those benefits
should be upheld unless the determination is arbitrary.

Id. at 183-84 (citations omitted; emphasis added). Thisis a most deferential

standard of review. Indeed, as the court explained in Rosche v. City of

Hollywood, 55 So.2d 909 (Fla. 1952):

Generdly, al presumptions are in favor of the validity of
assessmentsfor local improvements, and the burden of proof ison
persons attacking the validity of assessments to show that they
areinvalid. . .. The apportionment of assessmentsisalegidative
function and if reasonable men may differ as to whether land
assessed was benefited by the local improvement, the
determination as to such benefits of the city officials must be
sustained.

Id. at 913. Accord Meyer v. City of Oakland Park, 279 So.2d 417, 420 (Fla.

1969).

An assessment for construction of awater or sewer line, imposed on the

properties abutting the line on afront-footage basis, is ahornbook example of

16



avalid special assessment under the two-prong test. Asto thefirst prong, this
court has long expressly recognized and consistently held that local water,
sewer and roadway improvement projects satisfy the special benefit

requirement. Indeed, in Atlantic Coast Line R. Co. v. City of Gainesville, 83

Fla. 275, 91 So. 118 (1922), the court held that the special benefits of such
improvements are so obvious they are presumed:

When such assessments are levied upon property bordering upon
an improved street, it is assumed or presumed that such abutting
property receives a peculiar benefit from the improvements that
justifies special contributionsbeing paid by the abutting owner in
addition to an exclusive of the general tax which he pays as one
of the general public.

Such special assessments, when levied on property that actually
abuts on a improved street are sustained by the courts without
regard to the question of whether or not a particular piece of
property abutting thereon derives any benefit from the
Improvements, upon the presumptions that such property must
necessarily be benefitted, and that the benefit that derives from
the improvements is peculiar to its location as property abutting
on the street. In determining the proportion of the expense for
street improvements that each abutting property must bear, the
city must adopt afair and reasonable rule of apportionment, and
it has been held, and it isthe rule in the state, that what is known
as the front-foot ruleis fair and reasonable for distributing the
expense of theimprovement. Where this rule or some other fair
and reasonable one is adopted the act of the city in the exercise
of itslegidative discretion will not be disturbed by the courts.

17



91 So. at 122 (emphasisadded). Accord Roschev. City of Hollywood, supra.;

Klein v. City of New Smyrna Beach, 152 So.2d 466, 470 (Fla. 1963) (sewer

improvements); Cape Development Co. v. City of Cocoa Beach, 192 So.2d

766, 773 (Fla. 1966) (drainage and roadway); Bodner v. City of Coral Gables,

245 So.2d 250, 253 (Fla. 1971) (sewer); Murphy v. City of Port St. Lucie, 666

So. 2d 879 (Fla. 1995) (water and sewer); ACORN v. City of Florida City, 444

S0.2d 37, 39 (Fla. 3d DCA 1983) (sewer); City of Hallendalev. Meekins, 237

So.2d 318, 320 (Fla. 4th DCA 1970), adopted, cert. discharged, 245 So.2d 253

(Fla. 1971) (sewer).

Likewise, astothe second prong, thefront foot method has* traditionally
been upheld as a fair and reasonable means of determining assessments.”

Bodner v. City of Coral Gables, 245 So.2d at 253. Accord Louisville &

Nashville R.R. Co. v. Barber Asphalt Paving Co. 197 U.S. 430 (1905); City of

Boca Raton v. State, 595 So.2d 25, 31 (Fla. 1992) (recognizing that front foot

apportionment is the “more traditional” method); Atlantic Coast Line R. Co.,

18



91 So. at 118 (“the front foot ruleisafair and reasonable one for distributing

the expense of the improvements’).

In the foregoing cases, the court stressed that the judiciary must defer to
legidative judgment of the improvement authority on both the special benefit
and apportionment issues. The Pomerances would have the court throw

deferential review out the window and subject the assessment to what amounts

to strict scrutiny. They would have the court disregard the long-standing

presumptions that support the assessment, re-weigh the evidence presented at
trial, make its own findings of fact, and substitute its judgment for the
legidative determination of the Board on the benefit and apportionment i ssues.
They are asking the court to rule that the Board’ s determination was arbitrary

when, infact, it issupported by the District charter and ispresumptively vaid

under Florida law.

For the most part, the Pomerances ignore the relevant case law dealing
with special assessments for local improvements. Instead, they contend that

the assessment conflicts with recent decisons dealing with countywide

19



assessments, particularly Sarasota County, Lake County v. Water Oak

Management Corporation, 695 So.2d 667 (Fla. 1997), Harris v. Wilson, 693

So.2d 945 (Fla. 1997), and Collier County v. State, 773 So.2d 1012 (Fla

1999). In those cases, the court was concerned with a new generation of
increasingly creative countywide assessments and theincreasingly generalized
benefits associated with them. Because of their countywide orientation, these
assessments pushed the constitutional limits under the traditional distinction
between valid special assessments and unauthorized taxes. As the court

explained in Sarasota County:

[A]lthough special assessments and taxes are both mandatory, a
gpecial assessment is distinct from a tax. Taxes are levied
throughout a particular taxing unit for the general benefit of
residents and property and are imposed under the theory that
contributions must be made by the community at large to support
the various functions of the government. Consequently, many
citizensmay pay atax to support aparticular government function
from which they receive no direct benefit. Conversely, special
assessments must confer a specific benefit on the land burdened
by the assessment and are imposed under the theory that the
portion of the community that bears the cost of the assessment
will receive aspecial benefit from the improvement or servicefor
which the assessment is levied.

20



667 So.2d at 183 (citing Justice Grimes' analysisin City of Boca Raton, 595

S0.2d at 29).

In Sarasota County, Water Oak Management and Harris, the court

upheld assessments for countywide stormwater drainage facilities, fire
protection and solid waste services, and a solid waste disposal facility,
respectively. Thecourt gave great deferenceto the county legidativejudgment
on the special benefit and alocation issues. Indeed, in hisvigorous dissenting
opinions, Justice Wells protested that the maority had gone too far and

liberalized the traditional special benefit test. In Water Oak Management, he

took particular issue with the majority’ s adoption of the “logical relationship
test,” stating that in so doing “the mgjority reviseshistory and definitely erases

the distinction between a special assessmentand atax . ...” 695 So.2d at 671.

The court drew the linein Collier County, holding that the county went

too far when it imposed an “interim government servicesfee” to support eleven
allegedly “growth sensitive” public services. The court held that the requisite

special benefit was “not satisfied by establishing that the assessment is

21



rationally related to an increased demand for county services.” Id. at 1017. As
the court recognized, requiring only a rationa relationship between the
assessment and countywide services would abolish the distinction between a

fee and atax.

Unlike the assessments in Collier County, et al., it cannot be seriously

suggested that the assessment in this case was imposed for the benefit of the
public at large rather than the special benefit of the assessed properties, so as
to resemble atax. Singularly local in scope (47 parcels), the assessment is at
the opposite end of the benefits spectrum from the countywide assessments
involved in those cases. There is nothing in the court’s analysis of those
assessments that casts doubt about the validity of the traditional special
assessment application and methodology involved in this case. There is
nothing in them that suggests the court has abandoned the rule of judicial

deference that it adopted over 75 years ago in Atlantic Coast Line and has

followed consistently ever since. They certainly do not call for strict scrutiny
of garden-variety assessments for local improvement such as the Pomerances

are advocating.

22



The Record Bdlies the Pomerances Contention that the
District Made No Determination of Special Benefit

The Pomerances attack the assessment on the theory that “the District
made no finding or determination of any benefit to any of the assessed
properties.” (B. 14) They contend that the District “relied solely upon” the
desireto extend thelineto HallsRiver Estatesexpressed in the January 3, 1992
resolution. (B. 15) Based on this contention they argue at length that the

assessment violated Floridalaw and the requirements of itscharter. (B. 12-19)

The Pomerances contention that the District did not make a
determination of special benefit is smply contrary to the record. The 1992
resolution expressing the“desire” to extend servicemerely initiated the project.
The Pomerances ignore the operative resolution adopted on March 13, 1995,

which actually approved and implemented the final special assessment. It

expressly stated that “it is found that the properties herein will be specially

benefited by construction of such improvements.” (A. 1; T. 548, 554)

(emphasis added) Further, the resolution found that the assessments are

proportionate, as follows:

23



“Such corrected revised final special assessment roll is hereby
declared to be the final special improvement assessment roll for
the purpose of levying special assessments against the properties
found to be specially benefitted in order to pay for the
improvements. Such assessments so confirmed are in proportion
to the benefits received by each such lot or parcel of land
described in such assessment roll.”

(Id. at 3) (emphasis added)

Admittedly, the District did not make an express legidative finding of
special benefit asto each individual parcel. However, asthe District Court of
Appeal noted, the assessing authority is not required to make specific

legidative findings as to each parcel. City of Treasure Isand v. Strong, 215

S0.2d 473 (Fla. 1968); City of Hallendale v. Meekins, supra.

On the other hand, the District did make the express finding that
“properties herein” (undeniably including the subject property) would be
“specially benefitted by construction of suchimprovements.” Accordingly, the
Pomerances' claim that the assessment was defective because no such

determination was made is unfounded.

The Express Findings of the 1995 Resolution

24



Are Bolstered by the Presumption that the District Made a
Determination of Special Benefit and Fair Apportionment

Asdemonstrated above, theDistrict did, infact, expressly determinethat
the assessed properties would be specially benefitted and proportionately
assessed. Even so, such an express|egidative determination wasnot essential.

For example, in City of Treasure Island v. Strong, 215 So.2d 473 (Fla. 1968),

the court was concerned with the validity of an assessment of waterfront
properties for construction of a groin system to control beach erosion. The
assessing authority did not make any express determination that the system

would benefit the assessed properties. The court observed:

[11t does not appear an official determination of special benefits
must be made and set forth in express terms in all cases in the
resolution authorizing a specia assessment. Certain types of
improvements authorized by enabling legidation by their nature
giveriseto presumptions of special benefitsto |ands assessed for
the cost of such improvements.

Id. at 477, 488 (emphasis added). The court took note of Atlantic Coast Line,

where it recognized and discussed the presumption of special benefit to

25



adjacent propertiesin connection with street improvement projects. Applying

that rationale to the groin project, the court concluded:

[W]ethink it isnot fatal to the validity of the special assessments
because the City failed to make a forma determination of the
benefits accruing to the property ownerships assessed. Under
Article VI, Section 52 of its Charter, the City was empowered by
the Legidature to issue revenue certificates for the construction
of an erosion control groin system and to assess the cost of such
an improvement project against the “abutting property and any
other property within the city that is of sufficient proximity to
such improvements to receive benefits of protection therefrom.”
[emphasisinoriginal] By the use of thislanguage in the Charter,
we believe the L egidature itself necessarily determined that the
construction of an erosion control groin system by the City
presumably would result in benefits inuring specialy to the
properties protected thereby.

Id. at 478 (emphasis added)

Likewise, it is clear from the District charter that the state legislature
itself “necessarily determined” that construction of the water line would
specially benefit thelandsfronting theline. The charter specifically authorizes

the District to determine and prorate benefits according to front footage:
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“Such special assessments shall be levied upon the property
specially benefitted by such improvements in proportion to the
benefits to be derived therefrom. Such benefits shall be
determined and prorated according to the front footage of the
properties specialy benefited by such improvements or by any
other method as the Board may prescribe.”

(T. 541) (emphasis added) The front foot approach presumes, of course, that
the properties fronting the water line will be specially benefitted in proportion

to their front footage. (T. 521)

Thelanguageof thecharter isvirtually identical toformer FloridaStatute
170.02, by which the legidature authorized municipalities to levy specid
assessmentsfor street and sewer improvements. Ch. 9298, 82, Lawsof Florida
(1923). The authorization was and is consistent with Floridalaw deeming the
front foot method the preferred method of determining and apportioning special

benefits. See authorities cited above, page 16-18.

The District proceeded in accordance with its charter, strengthening the
presumptionthat it made the requisite determination. The operative provisions

of the 1992 resolution directed the District engineer and counsel to proceed
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“pursuant to Chapter 63-1222, Laws of Florida, as amended [the charter] to
establish and implement the special assessment district to encompass all lands
to be benefitted by this extension of water service accordingtolaw.” (T. 542)
The engineers prepared and presented to the Board areport in support of their
proposed assessment. The engineersexpressly determined that therewould be

aspecial benefit to the assessed properties. (T. 490, et seq., 548, 552)

In an attempt to distinguish Treasure Idand, the Pomerances deny the

obvious and again insist that the District made no determination that the new
water line would benefit adjoining properties, and instead predicated the
assessment on the desire of some of the residentsin the service area. (B. 15)
This argument is simply contrary to the record. They also attempt to
distinguish the case because the plaintiffs there did not timely object to the
assessment. This ignores the find that the court was applying the Atlantic

Coadt Line rationale, which cannot be so distinguished.

ThePomerances' mainargumentsdepend onthe premisethat the District

did not make any determination of specia benefit. As demonstrated above,
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that premiseissimply wrong. Therecord establishesthat the District made an
express determination of special benefit and the caselaw establishesthat in any
event, such a determination is presumed.

The Pomerances Failed to Demonstrate by

Clear and Positive Proof that the District’s
Determination of Specia Benefit was Arbitrary

The issue here is not whether the assessment was “simply unfair in a

practical sense” to the Pomerances particular property. Atlantic Coast Line

R. Co. v. City of Winter Haven, 112 Fla. 807, 151 So. 321, 325 (1933). Under

the applicable two-prong test, the District’ sexpress and implied determination
that the assessed properties would receive a special benefit must be upheld

“unless the determination is arbitrary.” Sarasota County, 667 at 184.

(emphasis added) The presumption that it wasnot “can be overcome only by

strong, direct, clear and positive proof.” Meyer v. City of Oakland Park, 219

S0.2d 417, 420 (Fla. 1969) (emphasis added).

ThePomerances' burden to show that the District acted arbitrarily inthis

caseisaformidable one. An arbitrary action is one that is“not supported by
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factsor logic, or despotic.” Agrico Chemical Co. v. State, 365 So.2d 760, 763

(Fla. 1t DCA 1978) (emphasis added).

There is no evidence whatsoever in the record whatsoever to show that
the District’s action was unsupported by facts or logic. The District’s
determination that the project would specially benefit the properties along the
line was not only supported, but is presumed, by Floridalaw. The District’s
imposition of the assessment on the basis of front footage was not only

supported but was expressly authorized by its charter. It was also supported

by Floridalaw recognizing that thefront foot isthetraditional methodol ogy and
holding that when it has been utilized, such “exercise of legidative discretion

will not be disturbed by the courts.” Atlantic Coast Line, 91 So. at 127. See

also discussion and other citations at page 17.

In developing the assessment, the District did not act despotically. To
the contrary, it directed its counsel and engineer to develop the assessment

pursuant to its charter and according to law. The engineer’ sreport advised that

the assessed lands would be specially benefitted and proportionately assessed.
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The Board followed the engineer’'s recommendations and enacted the

assessment as presented.

The only “proof” presented to the Board to suggest that the
improvements would not benefit the Pomerances was counsel’ s argument that
the property was undevel opable. She submitted reports preparedin connection
with Mr. Pomerance' s mother’ s estate, but no supporting testimony. See, e.q.,

L anahan L umber v. McDevitt and Street, 611 So0.2d 591 (Fla. 4th DCA 1993)

(attorney argument is not probative). The District declined to capitulate, and
approved the assessment on authority of the charter. Asdiscussed above, there
was ample legal and factual support for that decision. Accordingly, by
definition, it was not arbitrary.

At Trial, the Pomerances Failed to Overcome the

Presumption of Validity by Strong and Positive
Proof that the Property Was Undevelopable

The Pomerancesclaimthat theevidenceat trial “ clearly established” that
their property cannot be devel oped, and, therefore, would not benefit from the

water line;
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Herein, the Pomerances' property isnot specially benefited by the
Respondent’ swaterlineimprovement in any way. Thetestimony
at trial clearly established that the Pomerances property cannot
be devel oped or used for any commercial purpose. Thetestimony
at trial further established that the Respondent’s waterline
improvement provides no benefit to the property if, in fact, the
property cannot be developed. Petitioners expert witnesses
established that the Petitioners’ property cannot be used or
developed as aresult of the predominant wetlands.

(B. 19) (citations omitted).

Once again, the Pomerances ignore the substantial evidence to the
contrary that supported both the District’ s legidlative determination of benefit
and thetrial court’s determination of the weight and credibility of conflicting

evidence on this point. Asthe District Court of Appeal explained below:

[11t was the Pomerances burden to overcome the presumptions
that their property was benefitted from the improvement, and the
presumption that the district correctly determined that the
property received aspecia benefit. Attrial, the parties presented
conflicting expert testimony regarding the amount of the property
that was wetlands, and the amount of the property that could be
developed. The tria court found that the Pomerances did not
prove by a preponderance of the evidence that there was no
benefit to the property from the extension of water service to it.
Because that finding is supported by the evidence, we cannot
disturb it on appeal.
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(DCA opinion, 3-4).

The Didtrict’s wetlands expert, Randy Armstrong, contradicted the
Pomerances’ expertson the development potential of the property. Hetestified
that with only on-site mitigation, atwo-acre devel opment was permittable. (T.
471) With off-site mitigation, a larger development would be feasible. (T.
462, 463) He also contradicted their testimony asto the problems with access
to US Highway 19. Hetestified that he relied on the Pomerances own report
which showed the access road would only require one-tenth of an acre of fill

to construct on the southern boundary. (T. 453-455)

The Pomerancesclaimthat “maximumvalue” of the property is$58,000.
However, their appraiser testified this valuation was based on the uncertainty
of developability until permits were sought. (T. 234-235, 236-237). His
appraisal indicated that developable property in that location was worth

$100,000 or more per acre. (T. 212; 545)

The Pomerances also argue (B. 21) that the maximum benefit to the

property would be $2,000 - $5,000, the cost of a well. Under this logic, a
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property with awell or aseptic tank could never be assessed for theinstallation
of central water and sewer because those improvements would add no valueto
the property. In any event, there was conflicting evidence on this point. Mr.
McDonald testified that the value of the benefit was equal to the cost of
installing thewater line. (T.521) Thistestimony isconsistent with Floridalaw

on front foot assessments. City of Winter Haven, 151 So. at 34 (the

determination the property assessed on front foot basis “has received special

benefits equal to the assessments, is conclusive against all collateral attacks.”)

At most, the Pomerances rai sed questions abut the devel opability of the
property, but they have not overcome the presumptions as to special benefits

and the correctness of the District’ slegidative acts. AlthoughVolusia County

v. Aberdeen at Ormond Beach, L.P., 760 So.2d 126 (Fla. 2000), involved

school impact fees rather than special assessments, the case is an example of
that “strong, direct, clear and positive proof” required to overcome the
presumption of benefits. Meyer, 219 So.2d at 420. Previously, in St. Johns

County v. Northeast Florida Builders Association, 583 So.2d 635 (Fla. 1991),

the court held that assessing new homes with school impact fees satisfied the
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analogous benefits prong of the dual rational nexus test because new schools
would be availableto serve such homes, even though school children might not

ever actualy live in some of them. 1d. at 639.

In Aberdeen, the court held that the benefits test was not met as applied
to the Aberdeen community becauseit was subject to 30-year, irrevocable deed
restrictions banning minors from living there, thus flatly negating the benefits
from the availability of new schools. The landowner thus conclusively
demonstrated that the community would not receive any direct benefit from the

fees.

In contrast, the Pomerancesfell far short of overcoming the presumption
that their property would benefit from the availability of water service. The
property is not subject to land use regulations that prohibit devel opment, much

lessirrevocably.

At most, there was conflicting evidence asto the devel opment potential
of the property. The trial judge who observed the witnesses and heard the

testimony found against the Pomerances on thisissue. Her determination was
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supported by substantial competent evidence and should not be disturbed on

appeal.

The Court Should Not Entertain the Claim
That the Property Was Undevel opable When
There Has Been No Denia of Development Rights

The Pomerances argue that the property isundevel opable because it has
substantial jurisdictional wetlands. Agency jurisdiction, however, smply
requires permitting review. Unless and until the landowner, in good faith,
applies for and attempts to obtain a development permit, determining the

developability of the property is at best an exercise in educated speculation.

The Pomerances are saying in so many words that there has been a
regulatory taking. If so, they have a remedy under Florida law - inverse
condemnation. It isrespectfully suggested that the burden on alandowner to
demonstrate a regulatory taking in order to avoid liability for an assessment
should be at least as great as it would be in an inverse condemnation action.

A landowner who succeeds in avoiding an assessment still owns the property
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and can till attempt to develop or sell it. On the other hand, the landowner
who prevails in an inverse condemnation wins compensation but loses the

property. Thereisno chancefor theland owner to haveits cake and eat it too.

Thefina denia of a development permit is a condition precedent to an
Inverse condemnation claim based on aregulatory taking theory. In Key Haven

v. Board of Trustees of the Internal Improvement Trust Fund, 427 So.2d 153

(Fla. 1982), the court held that neither an “as applied” takings clam nor a
challenge to administrative action should be allowed until after administrative
remedies are exhausted. Once the administrative remedies are exhausted, the
aggrieved party may appeal the administrative action to a court of competent
jurisdiction. Alternatively, the party may waiveitsadministrative appeal rights,

accept the denia of the permit and sue for ataking.

The Pomerances claim is smply not ripe under Key Haven. Even
assuming that everything that the Pomerances say istrue, the District has done

nothing more than levy an assessment for the presumptive benefit of making
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central water available. No onehasdenied them theright to devel op their property.

Essentially, the Pomerances contend that exhaustion of administrative

process with the regulatory agencies would be futile. In Eide v. Sarasota

County, 908 F.2d 716 (11th Cir. 1990), the landowner claimed that aland use
plan designation of the property constituted a compensable taking and that it
would be futile to apply for a permit. The court rejected this argument. The

court noted:

Eide’ s determination of what is consistent with the sector planis
not controlling here; the County and the Florida Courts are
arbiters of what is consistent. As stated above, the sector plan
did not rezone any land commercial or non-commercial; it merely
dictates that all future development be consistent with it.

Id. at 727.

As the Eide court recognized, mere regulation of property does not
constitute ataking. Likewise, mere regulation of the property does not render

exhaustion of administrative remedies futile. Thisisequally truein this case.

In Heck v. United States, 134 F.3d 1468 (Fed. Cir. 1998), the court

held a takings claim was not ripe where the Corps “deactivated” afill permit
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todevelop 13 acresof jurisdictional wetlands. The court rejected the argument
that further attempts to seek permits would be futile:

[T]hefutility exception simply serves“to protect property owners
from being required to submit multiple applications when the
manner in which the first application was rejected makesiit clear
that no project will be approved. Inthiscase, by contrast, Heck’s
first application was never reected because it was never
complete.

Id. at 1472.

See, also United Statesv. Riverside Bayview Homes, 474 U.S. 121, 127

(1985): “[T]he very existence of a permit system implied that permission may
be granted, leaving the landowner freeto use the property asdesired.” Sotoo,
inthiscase, the Army Corps’ preliminary jurisdictional analysisdonejust prior

to trial merely confirmed that permission for development must be sought.

This court should similarly discount the Pomerances argument their
property isundevel opable until they at least try to seek some permits. All they
have established is that the Army Corps -- and no other agency --has
preliminarily determined that much of the property isjurisdictional wetlands.

As shown in Heck, this is not equivalent to an agency determination the
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property cannot be developed. It certainly is not equivalent to an irrevocable

restriction, such as the one involved in Aberdeen at Ormond Beach.

Itisrespectfully submitted that absent a permit denial, this court should
not sanction a regulatory taking defense to liability for special assessment.
Requiring an improvement authority to attempt to routinely determine the
developability of individual properties would necessarily require the authority
to predict what development permitting agencies would allow. Under the
Pomerances' logic, the authority would have to do what amounts to
environmental and regulatory due diligence assessmentsfor every parcel. This
would effectively overrule Florida law on the presumption of special benefit
and the front foot rule. No doubt it would greatly increase the cost of local
infrastructure improvement projects. It would also make it possible for the
landowner to have its cake and eat it too, as discussed above.

Strict Scrutiny of Individual Assessed Parcels |s Not
Required to Sustain the Validity of the Assessment

The Pomerances contend that it was arbitrary to impose the assessment

“onafront footagebasis’ without considering “any land use regulationswhich
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rendered the devel opability of the property either non-existent or substantially
impaired.” (B. 25) They are saying that the improvement authority must
examine individual assessed properties to determine how wetlands and other
land use restrictions affect their developability as a condition precedent to
assess it for bringing central water or sewer to the property. The law doesnot

require such close scrutiny, but rather judicial deference.

The special benefits test focuses on the burdened community, not

individual properties. Asthe court stated in Sarasota County:

“[S]pecia assessments must confer specific benefit on the land
burdened by the assessment and are imposed under the theory
that the portion of the community that bears the cost of the
assessment will recelveaspecial benefit from theimprovement or
service for which the assessment is levied.”

667 So.2d at 183 (emphasis added)

The court specifically reected parcel-by-parcel scrutiny in Cape

Development v. City of Cocoa Beach, 192 So.2d 766 (1966). The court

explained:

41



Appellants next contend that there should be a determination by
the City (presumably on the assessment role) a specific dollar
amount showing the amount of benefit for each parcel, aong with
the dollar assessment against the property. This procedure

IS not required by the statute.

The City has established as afact by competent evidence that the
properties affected would in fact receive more benefits than
assessments levied against the various properties. Therefore, the
resolutions passed by the City in implementing and authorizing
theissuanceof theseimprovement certificateshave complied with
provisions of Chapter 170, Florida Statutes. Contained therein
are sufficient findings that the property isto be benefitted greater
than the assessment to be charged against said property. There
are over a thousand parcels of properties affected in this
Improvement project, and to require amunicipality to itemizeand
set forth opposite each parcel the amount in dollars said parcel
would benefit from said improvements is unduly tedious and
beyond the requirements set forth in the dtatutes, the
interpretation by Appellants that such is necessary is, in our
opinion, astrained and illogical interpretation of the requirements
of the statute.”

Id. at 773. Accord City of BocaRaton, 595 So.2d at 31 (municipality “wasnot

required to specifically itemize a dollar amount of benefit to be received by
each parcel”). As previoudy stated, the pertinent provision of the District
charter isvirtualy identical to the former Florida Statute 170.02 discussed in

Cape Development.

42



The special benefit test for special assessments is analogous to the
benefits prong of the dual rational nexus test for impact fees. In St. Johns
County, the court expressly held that the analogous benefitstest for impact fees
does not have to be met with respect to every home subject to school impact
fees:

[W]e see no requirement that every new unit of development

benefit from the impact fee in the sense that there must be achild

residing in the unit who will attend public school. It is enough

that new public schools will be available to serve that unit of
development. 1d. at 639. (emphasis added)

In Aberdeenat Ormond Beach, the court expressly held that the benefits

test applies at the “subdivision” level. That isto say, when the assessment of
Impact fees against a devel opment community meets the benefits (and needs)
test, thefeesarevalid as applied to the unitsin that community, even those that

do not house children.

It is respectfully submitted that the special assessment benefits test
appliesto the assessed properties as acommunity. The test requiresthat “the

portion of the community that bears the cost will receive a special benefit,”
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Sarasota County, 667 So0.2d at 183 (emphasis added). So applied, the test

assures that the purpose of the assessment is sufficiently local so that it does
not constitute atax, imposed for the general benefit of the public at large. The
proportionality prong focuses on the legidative methodology for apportioning
the assessment throughout the assessed community. Theissue is whether the
|egidative determination on these issues was arbitrary, not whether the resuilt,
in every individual instance, was perfect, or even fair. Asthe court explained

in City of Winter Haven:

The mere fact that the answer might complain of the imposition
of a burden which is simply unfair in a practical sense, but not
amounting to unjust discrimination or confiscation in a legal
sense, would admittedly be no defense. This is so because, as
was held in the case just cited, the power of the legidative
authority is not measured or limited by what is fair, just,
equitable, or reasonablein a practical sense, when that authority,
by competent action, and without any abuse of power, has been
fit to impose the burden of assessments, unfair in a practica
sense, but not in excess of the permissive power exercised.

151 So. at 325 (emphasis added)

The Pomerances would require the improvement authority to determine

special benefit and fair apportionment on alot by ot basis. Requiring alot-by-



lot regulatory analysis would eradicate or reverse the long standing
presumptions and principles governing special assessments. It would abolish
the presumption that the legidative determinations of special benefit and
proportionate assessment are correct. It would abolish the presumption of
validity, and overrule over 75 years of case law holding that the front foot

method is presumptively valid.

CONCLUSION

For the foregoing reasons, the court is respectfully requested to affirm

the orders of the circuit court and district court of appeal.
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