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PRELIMINARY STATEMENT

This proceeding involves an appeal of the denia of postconviction relief pursuant to Fla. R.
Crim. P. 3.850 after alimited evidentiary hearing. The following symbols will be used to designate

references to the record in this appeal:

"R. _" -- record on direct appeal to this Court;
"PC-R. _" -- record on instant appeal to this Court;
"Supp. PC-R. _" -- supplemental record on appeal to this Court;

"T. _" Transcript of hearingsin the instant appeal .*
References to other documents and pleadings will be self-explanatory.

REQUEST FOR ORAL ARGUMENT

Mr. Rodriguez has been sentenced to death. The resolution of the issues involved in this action
will therefore determine whether he lives or dies. This Court has not hesitated to allow oral argument in
other capital casesin asimilar procedural posture. A full opportunity to air the issues through oral
argument would be more than appropriate in this case, given the seriousness of the claims involved and
the stakes at issue. Mr. Rodriguez, through counsel, accordingly urges that the Court permit oral

argument.

1 The transcripts are presented in separately bound volumes, which are separately paginated by the
various court reporters. The master index of the transcripts does not accurately correspond with the
actual number of pages in the transcripts, so the court reporter's pagination has been used.

The transcripts of the evidentiary hearing, held on April 5, April 6, April 7, and April 12, 1999 are
contained within volumes 10, 11, 12, and 13 respectively. The Huff hearing held on March 13, 1999 is
contained within Volume 3, and the public records hearing held on December 6, 1996 is contained
within Volumes 3 and 4.
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STATEMENT OF THE CASE

The Circuit Court of the Eleventh Judicia Circuit, Dade County, entered the judgments of
conviction and sentence under consideration.

Mr. Rodriguez was charged by indictment dated May 3, 1989 with first degree murder, armed
robbery, conspiracy to commit afelony, attempted armed robbery, armed burglary with an assault,
aggravated assault and attempted murder in the first degree. He pled not guilty.

Mr. Rodriguez trid washedin January, 1990. A jury returned averdict of guilty onall countsand
recommended a death sentence by a vote of twelve to zero.

On March 28, 1990, thetrial court imposed the death sentence on Count |, alife sentence on
Count 11, fifteenyearson Count 11, fifteenyearson Count 1V, lifeon Count V, fiveyearson Count VI and
alife sentence on Count VII. A sentencing order, was entered on the same date.

ThisCourt affirmed Mr. Rodriguez' convictionsand sentenceson direct appeal. Rodriguez v.
State, 609 So. 2d 493 (Fla.1992). The United States Supreme Court denied certiorari on October 4,
1993.

On September 12, 1994, over ayear beforethetwo year deadlinefor hisRule3.850 motion, Mr.
Rodriguezfiled hisinitial Rule 3.850 motion. TheStateserved aresponseonJuly 17, 1995. On October
4,1995, Mr. Rodriguez filed anamendment to hisRule 3.850 motion. The Stateresponded on April 2,
1996. Following publicrecordslitigation, Mr. Rodriguez filed further amendmentson July 31, 1997, and
March 13, 1998. FollowingaHuff hearing, thelower court granted avery limited evidentiary hearing. The
hearing wasrestrictedto mental healthissuesrelatingto Mr. Rodriguez' mental retardation, and did not

addressthe numerous mitigating factorsarising from Mr. Rodriguez' socia and cultural background.



Similarly, Mr. Rodriguez wasnot afforded the opportunity to present evidenceasto hisclaimthat thetria
court had signed a sentencing order prepared by the State, and thus not afforded Mr. Rodriguez an
independent weighing of mitigation at hispenalty phase. No hearingwasgranted onany of Mr. Rodriguez
clamsrelating to hisguilt phase. Thehearingwasheld on April 5,6,7, and 12, 1999. Thelower court
deniedrdief by order dated November 29, 1999 whereupon Mr. Rodriguez timely filed anotice of appesl.

SUMMARY OF THE ARGUMENTS

1. The lower court erred in denying Mr. Rodriguez a new penalty phase. There was evidence
presented at thelimited evidentiary hearing that showed that trial counsel unreasonably failedtoinvestigate
and present evidenceof Mr. Rodriguez' mental retardation, brain damageand other mental healthissues.
Mr. Rodriguez wasafforded congtitutionally deficient representation by hiscounsd andinadequatemental
health expert assistance. This evidence was not rebutted by State witnhesses. Relief should be granted.

2. Thelower court erredinsummarily denying Mr. Rodriguez' claimsrel ating to non statutory
family background and cultural mitigating circumstancesat thepenalty phase. Trid counse wasineffective
for failing to investigate aplethoraof non statutory mitigation, including, inter alia, evidence of abuse,
poverty, neglect, and traumafrom Mr. Rodriguez' immigration experience, together with thefact that the
trial court did not conduct anindependent weighing of thelittlemitigation that wasin fact presented, and
signed a sentencing order that was prepared by the State. Mr. Rodriguez should be afforded a new
evidentiary hearing on these issues and thereafter granted a new penalty phase.

3. Mr. Rodriguezisentitledtoafull evidentiary hearingonall theclaimsrelatingtothe guilt

phaseof hiscapital trial raisedin hisRule3.850 motion. Mr. Rodriguez pleaded specificdetailed claims
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for relief, including claimsof ineffective assi stance of counsal, Akeand Brady claims whicharelegdly
sufficient and are not refuted by the record.

4. Mr. Rodriguez hasbeen denied accessto thefilesand recordsinthe possession of certain
stateagencieswhich pertaintohiscase. Thetrial court erred by refusingto hear Mr. Rodriguez' motion
to compd production of supplemental publicrecords, by ignoringtheprovisionsof thethennew Fla. R.
Crim. P. 3.852, and by denying Mr. Rodriguez the opportunity to amend his Rule 3.850 motion
accordingly.

5. The tria court was biased and prejudiced throughout Mr. Rodriguez' capital trial,
resentencing and post conviction proceedings. Thisisindicated, inter aia, by hissigning of asentencing
order prepared by the State and by his ex parte communication with the State during postconviction.

6. Condtitutional error occurred during thejury instructionsandtrial counsel wasineffective
forfailingtoobject. Theseerrorsinclude, includingthemajority verdictinstruction, theburden shifting
instruction, theCadwell error, theimproper doubling of aggravating circumstances, and theautomatic
felony aggravating circumstance.

7. Theprosecutor urged thejurorsduring hisclosing argument at penalty phaseto sentence
Mr. Rodriguez to death onthebasi sof inflammatory, improper commentsand numerousimpermissible
aggravating factors.

8. Horidasdeath penalty statute deniesMr. Rodriguez hisright to due processof law and
constitutes cruel and unusual punishment on its face and as applied to this case.

9. Duetoomissionsandinaccuraciesintherecord onappea of Mr. Rodriguez capital trid,

neither thisCourt, nor any futurereviewing court could conduct full review to determinetheextent towhich
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Mr. Rodrigueez' constitutional rights were violated.

10.  TheRulesprohibiting Mr. Rodriguez frominterviewingjurorsareuncongtitutional andjuror
misconduct occurred.

11. Impermissible victim impact was considered in sentencing Mr. Rodriguez to desath.

12. Becauseof cumulativeerror, Mr. Rodriguez did not receivethefundamentaly fair tria to
which he was entitled under the Eighth and Fourteenth Amendments.

ARGUMENT 1
THE LOWER COURT ERRED IN DENYING MR.

RODRIGUEZ A NEW PENALTY PHASE AFTER THE
LIMITED EVIDENTIARY HEARING

A. INTRODUCTION

The Courtin part grantsdefendant'srequest for an evidentiary hearing.
Said hearing shall belimitedto claimsof ineffective ass stance of counsel
set forthinclaims 3 and 8 of the 3rd amended motionfor rule 3.850relief.
Theissue defined is the question of mental retardation at the penalty

phase.

(PCR. 2354)(emphasis added).

Thelower court granted an evidentiary hearing only onthefailureof trial counsd toinvestigateand
present mental health mitigationrelatingto Mr. Rodriguez' mental retardation at Mr Rodriguez' penalty
phase. No hearing wasgranted on any other aspect of Mr. Rodriguez' claimsthat histrial counsel was
ineffective at his penalty phase, nor was a hearing given on any other issuerelating to Mr. Rodriguez'
penalty phase.

At theevidentiary hearing Mr. Rodriguez presented testimony from Mr. Rodriguez trial attorney,



Scott Kalisch, which, when taken with the tria record, showed that Mr. Kalisch did not commence
investigationinto Mr. Rodriguez' menta conditionuntil after theguilt phasewasover; that heaccepted the
recommendation of the prosecutor asto the appointment of an expert to evaluate Mr. Rodriguez; that
although hethought Mr. Rodriguez wasnot very intelligent, hedid not obtain neuropsychol ogical testing
despitetherecommendation by the staterecommended clinical psychol ogist; that hedid not obtainany
formal assessment of Mr. Rodriguez' intelligence quotient; and that hedid not attempt toinvestigate Mr.
Rodriguez' family history in Cuba. Mr. Rodriguez a so presented the testimony of aBoard Certified
neuropsychologist, Dr. Ruth L atterner, which supported hiscontentionthat Mr. Rodriguezismentally
retarded, hasorganicbrain damage, and that thesefactorssupport afinding that Mr. Rodriguez wasunder
extremementa and emotional disturbanceat thetimeof theincident, and that hewasunableto appreciate
the criminality of his conduct or conform it to the law.

The Stateattempted to counter Mr. Rodriguez' evidenceby thetestimony of Dr. Leonard Haber,
aclinical psychol ogist who had briefly examined Mr. Rodriguezimmediately prior to hispendty phase. Dr.
Haber did not performany neuropsychol ogica testing and did not administer any formd intelligencetesting.
Furthermore, heneither requested, nor was supplied with background information about Mr. Rodriguez'
early lifein Cuba. Based on his limited examination, Dr. Haber agreed that Mr. Rodriguez had low
intellectual functioning and thought that theremight beapossibility of brain damage. However, without
further investigation, he opined that the statutory mental heal th mitigating circumstancesdid not apply
becauseMr. Rodriguez had " street smarts' Thelower court choseto accept thefindingsof Dr. Haber in
supporting hisconclusionthat Mr. Kalischwasnot ineffectiveregarding Mr. Rodriguez' penalty phase,

despitethefact that Dr. Haber'sopinion had swayed dramatically betweenthetimeof Mr. Rodriguez'tria
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and the evidentiary hearing.

However, as noted supra, the scope of the evidentiary hearing was severely limited so that no
evidenceof non statutory mitigationfromfamily members, teachersor cultura expertswasadmitted. Such
evidencewould not only have supported Mr. Rodriguez' mental retardation and brain damage and the
concomitant statutory and non statutory mental health mitigation, but a sowould have provided valuable
ingghtintoMr. Rodriguez' background of, inter dia, poverty, abuse, neglect and cultural adaptationthat
could and should have been presented to his sentencing jury. Even standing alone, the record of the
evidentiary hearing doesnot support thelower court'sconclusionthat Mr. Rodriguez' trial counsel wasnot
ineffective.

Whentakenwiththeadditional penalty phaseerror dleged by Mr. Rodriguez but summarily denied
by the lower court, it is clear that Mr. Rodriguez should be granted a new penalty phase.

B. TRIAL COUNSEL'SFAILURETOINVESTIGATEAND
PRESENT MENTAL HEALTH MITIGATION

| wasnot impressed with thisgentleman'sstreet smarts. | have seen street
smart individuals, and this was not street smart.

(T. 236, Volume 10)(emphasis added).

InStrickland v. Washington, 466 U.S. 668 (1984); to establish aSixth Amendment violation, a

defendant must establish (1) deficient performance, and (2) prejudice. 1d. at 687. Recently, theUnited

States Supreme CourtinWilliamsv. Taylor, 120 S.Ct. 1495 (2000), reemphasi zed the continuing vitality

of the Strickland test and reiterated what the standards arewith respect to capital casesand how they are



to be properly applied.? The Supreme Court makesit clear that Mr. Rodriguez "had aright--indeed a
congtitutiondly protected right--to providethejury with themitigating evidencethat histrial counsel either
falledtodiscover or failedtooffer.” Williams, 120 S.Ct. at 1513. Counsel inacapital casehasaduty to
conduct a"requigite, diligent investigation™ into hisclient'sbackground for potentia mitigation evidence.

Id. at 1524. Seed

id at 1515 ("trial counsel did not fulfill their obligation to conduct athorough

investigation of thedefendant'sbackground"); Statev. Riechmann, 25 Fla. L. Weekly S163 (Fla. Feb. 24,

2000) ("anattorney hasasdtrict duty to conduct areasonableinvestigation of adefendant'sbackgroundfor
possiblemitigating evidence"). "It seemsapparent that therewould befew cases, if any, wheredefense
counsel would bejustifiedinfailingtoinvestigateand present acasefor thedefendant in the penalty phase
of acapital tria." 1d.

Itisabundantly clear that Mr. Kdischfaledto conduct the'"requisite, diligent” investigationinto Mr.

Rodriguez' background to unearth availableand plentiful mitigation. Williams, 120 S.Ct. at 1524. Trial

counsel'sfailuretoinvestigate caused theadversarial processto collapsecompletely at Mr. Rodriguez'
penalty phase. Thetria recorditself reflectsthat, despitehaving over ayear to prepareandinvestigatefor
the penalty phase, no adequate mental healthinvestigationwasconducted. Only after thejury had found
Mr. Rodriguez guilty did counsel attempt to obtain evidence of mental health mitigation.

Mr. Rodriguez wastried during January 1990, and found guilty of first degreemurder on January

31, 1990 (R.221-222). Y etit wasnot until February 7, 1990, aweek after theguilty verdict, that trial

The Supreme Court granted relief to Mr. Williams, the first time the Court has granted relief on the
basis of ineffective assistance of counsel as to the penalty phase of a capital case. As demonstrated at
the hearing Mr. Rodriguez' case is even stronger than Mr. Williams' and his entitlement to relief is
clearly established under the Williams decision.



counsdl Scott Kdischfileda"Motionto Retain an Independent Psychiatric Examiner”. (R.228-229). This

delay, inand of itsdlf, constitutesineffectiveassistance. SeeBlancov. Singletary, 943F. 2d at 1501-02.

"Tosavethedifficult and time-consuming task of assembling mitigationwitnessesuntil after thejury'sverdict

intheguilt phasead most insuresthat witnesseswill not beavailable." 1d. Seeadso Deatonv. Dugger, 635
So0.2d4 (Fla. 1993), inwhich Mr. Deaton'strial counsel wasfoundineffectivefor failingtoinvestigate
mitigation evidenceuntil after theconclusionfor theguilt phase. Mr. Deaton'strial counsel had testified at
theRule3.850 evidentiary hearingthat it washispracticenot to preparefor penalty phaseuntil theguilt
phasewasover. ThisCourt granted relief becauise counsel's" shortcomingsweresufficiently seriousto have
deprived Deaton of areliable pendty phaseproceeding.” 1d Thesameconsiderationsapply equaly toMr.
Rodriguez' case.®
OnFebruary 27, 1990, Dr. Haber compl eted an eval uation of Mr. Rodriguez, and on the same

day was deposed by Assistant State Attorney John Kastrenakis. “See PCR. Supp. 633-686. Itisclear
fromthetranscript of thedepositionthat Mr. Kalischhad never previoudy spokenwith Dr. Haber and had
no idea of either the scope of his evaluation or his conclusions and recommendations.

[by Mr. Kalisch] My problem is | have never spoken to Doctor

Haber and | don't know what Mr. Rodriguez told Doctor Haber, and

based onthat | don't know what | should advise Doctor --Excuse me, |
mean Mr. Rodriguez, to do regarding what | believe to be aprivilege

3 InMr. Rodriguez' case, especialy, the complexity of the case and the logistical aspects of
investigating, procuring and presenting foreign national witnesses rendered it crucial that the penalty
phase investigation be commenced as early as possible and not just at the commencement of the
penalty phase.

4 Admittedly, Mr. Kalisch requested and was granted another continuance of the penalty phase.
However, the reason for this continuance was not to prepare for Mr. Rodriguez' penalty phase, but
rather to allow Kalisch to work on a personal injury case in Puerto Rico. (R.230-231).
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between aclient and alawyer.
(PCR. Supp 638)(emphasisadded). Mr. Kalisch was apparently so preoccupied with an out-of-state
personal injury casethat hewasunableto makethetimeto either telephone or meet with Dr. Haber, his
own mental health expert, prior to the state's deposition.
Mr. Kdisch'sevidentiary hearing testimony both clarified and exacerbated theomissionsby tria
counsd reflectedinMr. Rodriguez' trial record. Inadditionto being manifestly unpreparedfor thepenaty
phase, he was ssimply unqualified to be conducting a complex capita trial and penalty phase unaided:

[by Mr. Strand] Had you had any experience whatsoever in
preparing a capital penalty phase?

[Mr. Kalisch] No, | did not, no.
Q. Had you attended any C.L.E.'s or anything like that?
A. No, | did not, no.

Q. Didyourecevethistraininginlaw school reatingto mental heglth
mitigation for a capital case?

A. No, I did not, no.

(T.203, Volume 10).

Inaddition, boththetria recordand Mr. Kalisch'sevidentiary hearing testimony madeclear that
Mr. Rodriguez had exhibited numeroushbizarrebehaviorsthroughout thetria proceedings. However, while
Mr. Kalisch had observed numerousinstancesof Mr. Rodriguez' odd behavior beforeand during histrial
proceedings, he had no clear idea of how that behavior might be symptomatic of a mental condition

pertinent to mitigation:



[by Mr. Strand]..Was Mr. Rodriguez your average client or was he
different?

[Mr. Kalisch] In what respect?

Q. In hisinvolvement in his own defense.

A. Hewasonthelow scal e of apersonwhowouldbecomeinvolved
inhisown defense. There are some clientswho become very actively
involvedintheir own defense, and othersnotinvolvedinthedefenseat dl.
He was on the low scale of people who are involved in their defense.
We didn't talk about the facts of the case or the upcoming trial.
Hetried meafew timesby some of thethingshedid, theway he acted,

so my memory of Mr. Rodriguez isthat heisaperson who didn't really
take an active part in his own defense.

Q. Did he seem concerned that he may get the death penalty?

A. No, he did not seem concerned.

Q. Did that seem unusual to you?

A. Wadl, that was my first death penalty case, and it certainly did
seemunusual that somebody could bethat blaseabout it, but he seemed
blase about it.

(T.212, Volume 10)(emphasis added).

Q. Do you recall when Mr. Rodriguez was actually sentenced to
death?

A. Yes, | do, yes.

Q. Could you describe his reaction?
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A. | believe, if | remember correctly, hewas, let'ssee. Hereacted
by making astatement, making agesturethat wasflippant, | mean, insofar
as my opinion. That's what | remember.

Q. Did this seem unusual to you?

A. Yes.
(T.215 Volume 10)(emphasis added).
Inaddition, thetrid recordreflects, and Mr. Kaisch confirmedin hisevidentiary testimony that Mr.
Rodriguez exhibited unusual courtroom behavior:
[Mr.Kaisch] Wadll, therecord reflectsthat Mr. Cassidy (sic) pointed
out thefact that thedefendant would sleepinhischair, not pay attention,
deep, do things that were unusual.

| believe that anyone would have to come to that conclusion.

[by Mr. Strand] In your experience, is that unusual in your
representation of criminal defendants?

A. | thought it unusual, yes.
(T.212,Volume10). Furthermore, on crossexamination Mr. Kalischadmitted that he had somedoubts
about Mr. Rodriguez' ability tofunctionnormally. When asked it Mr. Rodriguez possessed "street smarts’,
Mr. Kalisch responded emphatically:

| wasnot impressed with thisgentleman'sstreet smarts. | have seen street
smart individuals, and this was not street smart.

(T.236, Volume 10)(emphasis added).
The sheer eccentricity of Mr. Rodriguez' behavior and demeanor in and out of the courtroom
should haveput Mr. Kalisch on noticethat further investigationinto Mr. Rodriguez' mental conditionwas

warranted. Indeed, based on Dr. Haber's report, Mr. Kalisch requested and was granted an EEG

11



examination. However, trial counsel failedtofollow up theother recommendeation provided by Dr. Haber -
that neuropsychological testing be performed.

When counsel isaware, or should have been awareof aclient'smental health problems, reasonably
effective representation requires investigation and presentation of independent expert mental health

mitigation testimony at the penalty phase. See, e.q., Rose v. State, 675 So. 2d 567, 572 (Fla

1996)(finding deficient performancefor failingtoinvestigateclient'smental health background); Statev.
Michael, 530 So. 2d 929, 930 (Fla. 1988)(oncecounsel ison noticeof aclient'smental health problems,
falluretoinvestigate by obtai ningindependent experts opinionson gpplicability of statutory mental health
mitigating factorsis" so unreasonabl e asto constitute substandard representation, thefirst prong of the

Stricklandtest"); O'Callaghanv. State, 461 So. 2d 1354, 1355-56 (Fla. 1984)(failureto conduct proper

investigationinto client'smental health background when mental healthisat issueisrelevant to claim of
ineffective assistance of counsdl); Perri v. State, 441 So. 2d 606, 609 (Fla. 1983)(notice of mental
problems" should beenoughtotrigger aninvestigation asto whether the mental health condition of the
defendant waslessthaninsanity but morethan theemotionsof an averageman, whether hesuffered from
amentd disturbancewhichinterfered with, but did not obviate, hisknowledgeof right andwrong” suchthat
"he may till deserve some mitigation of his sentence").®

Mr. Kdischfailed toinvestigatethe connection between Mr. Rodriguez' outlandish conduct and

The Eleventh Circuit Court of Appeals has also held that failure to investigate and present mental
health mitigation constitutes the ineffective assistance of counsel. Baxter v. Thomas, 45 F.3d 1501,
1513 (11th Cir. 1995); Cunningham v. Zant, 928 F.2d 1006, 1018 (11th Cir. 1991); Stephensv.
Kemp, 846 F.2d 642, 653 (11th Cir. 1988); Thompson v. Wainwright, 787 F.2d 1447, 1450-51
(11th Cir. 1986).
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hissevereimpairments. Hefailed to conduct full investigationinto Mr. Rodriguez' brain damageand mentd
retardation. Hisfailuretofollow up onthese glaring cluesasto Mr. Rodriguez' mental retardation, low
intellectual functioning, and brain damagewasin part aresult of hisprofoundignoranceof mental health
principles as they relate to capital litigation. This, again is demonstrated by his evidentiary hearing
testimony:

[by Mr. Strand] Have you ever had any experience in representing
someone who have (sic) mentally retarded before?

[Mr. Kalisch] Not that | recall no, no.
Q. What about organic brain damage?

A. No, | don't believel ever did represent somebody with organic
brain damage.

Q. Have you ever had to work with the Diagnostic and Statistical
Manua of Mental Disordersin your legal career?

A. No, | have not.

Q. Have you ever opened it up?

A. No, | have not.

Q. Would it befair to say you do not know diagnostic criteriafor
mental or brain disorders?

A. No.

Q. Would you know what to look for?

A. No, not really.

Q. In your law school, did you have training, they taught you that?
A. No, and | spent afew yearsi law school. | don't remember ever

13



studying that specifically, no.
(T.213, Volume 10)

Theeffect of Mr. Kalisch'signorance concerning menta hedth princi pleswasfurther compounded
by hisfailuretoinvestigate Mr. Rodriguez' availablefamily and cultural background, bothin Cubaand
Florida. Had hedoneso, Mr. Kalischwould havediscovered aweal th of informationwhichwould have
corroborated Mr. Rodriguez' mental retardation and brain damage aswell as providing non statutory
mitigationinitsownright. Counsal hasaduty to conduct aninvestigationfor poss blemitigation evidence.

Seee.gRosev. State, 675 S0.2d 567 (Fla. 1996), Freemanv. State, 25Fla. L. Weekly $A51(Fla. 2000).

Theduty to conduct areasonableinvestigationisnot lifted merely becausethe defendant wasbornand
raised overseas. However, the lower court found that Mr. Kalisch was not ineffective for failing to
investigate Mr. Rodriguez' family background in Cuba

Thisisnot well taken ontwo counts. First, thedefendant would not talk

to Mr. Kalisch about hisfamily in Cuba, and second, in the two years

prior to thetria, Mr. Kalisch would not have been permitted entry to

Cuba anyway.
(PCR.2724)
Thetria court'sfindingiserroneousonboth counts. First, thelaw isclear that evenif Mr. Rodriguez had

been unwilling or unableto supply details of hisfamily, Mr. Kalisch wasunder aduty to investigateit

anyway. See Deaton v. State, 635 So. 2d 4 (Fla. 1994). Second, the court'sfinding that Mr. Kalisch

would not have been granted entry to Cubaisfactually incorrect and refuted by therecord. Mr. Kalisch's
evidentiary hearing testimony showsclearly that hehad not even cons dered the possibility of conducting

anyinvestigationinto Mr. Rodriguez' background in Cuba, but had s mply assumed that hewould not be
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granted permission by the Cuban authorities to travel to Cubato interview family members and others:

[by Mr. Strand)] Now, didyouinterview any of or family members
in his hometown in Cuba?

[Mr. Kalisch] No, | did not.
Q. And were you able to do that at that time?

A. | don'tknow. | didn't makearequest to goto Cuba.l hadthought
at that time we were not able to go down to Cuba.

(T.212 Volume 10)

The record of thetria reflectsthat Mr. Kalisch did not investigate the possibility of obtaining travel
documentation, nor did he seek the lower court's assistance in gaining access to the potential Cuban
witnesses. Asaresult of this, hewasunabl eto preparethe background materia sthat would further have
rebutted the state'scontention of Mr. Rodriguez' " street smarts’. A wealth of information supportingthe
diagnosesof brain damageand mental retardationwasdiscovered by post-conviction counsd. (SeePCR.
Supp 542-582).

Thisinformation was available to trial counsel. Had he interviewed the numerous potential
mitigationwitnessesin Cuba, Mr. Kalischwould have gained va uableing ghtsinto Mr. Rodriguez' mental
health background. Armed with this information, he would have been able to discuss the utility of
intelligencetesting and of acompl ete neuropsychol ogical evaluationto an appropriately qualified mental
health professional, and been able to provide collateral background material to aid the expert in the
formulation of his opinion.

The State contended and thelower court found that Mr. Kalisch'sdecisionnot to present mental

healthmitigation wasstrategic, based onthefact that hedid not want Mr. Rodriguez' prior convictionsto
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be set beforethejury. However, notactical motive can be ascribed to an attorney whose omissionsare

based on ignorance, see Brewer v. Aiken, 935 F.2d 850 (7th Cir. 1991), on the failure to properly

investigate or prepare. See Kenley v. Armontrout, 937 F.2d 1298 (8th Cir. 1991); Kimmeman v.

Morrison, 477 U.S. 365 (1986). Mr. Kalisch'strial "strategy" was based on ignorance and as such

constitutedineffectiveness. SeeEutzy v. Dugger, 746 F. Supp 1492, 1499 (N.D. Fla. 1989), aff'd, No.

89-4014 (11th Cir. 1990) (quoting Thompson v. Wainwright, 787 F.2d 1447 (11th Cir. 1986)

Mr. Kalisch specificaly testified that had heknownthat Mr. Rodriguez wasmentally retarded and
suffered form brain damage, he would have presented that information to the jury:

[by Mr. Strand] If, at thetime of Mr. Rodriguez' penalty phase,
whenyou were dealing with Dr. Haber, if hewould have provided you
withtesting resultsthat indicated that Mr. Rodriguez had an1Q of 64, or
maybealittleless, and that on all neuropsychological testsit showed that
he suffered from brain damage, wouldyou have presented that tothejury?

[Mr.Kdisch] Mostlikely, if thescorelevel indicated mental retardation.
| don't know that right now.

Q. It'sa--let'ssay hypothetically, below 70iaconsidered mentally
retarded. Would you have presented that to the jury?

A. More than likely, yes. 1 think that | should know that.

(T. 210, Volume 10)

Givenhislack of education or experiencein capitd litigation, Mr. Kalischwasunusualy reliant on
thefindingsof Dr. Leonard Haber, theclinica psychol ogist appointed by thetrid court after Mr. Rodriguez
guilt phase. Tothisextent, Mr. Kaisch'seffectivenessinrepresenting Mr. Rodriguez wasimpaired by Dr.
Haber'somissonsasdetailedinfra However, without having conducted any researchintolikely areasof

mental healthinvestigation, and without having conducted any adequateinvestigationinto Mr. Rodriguez
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family history in Cuba, Mr. Kdischwasinlargepart responsiblefor Dr. Haber'scongtitutionally inadequate
evaluation. Furthermore, he failed to follow up on ether Dr. Haber's professional opinion that
neuropsychological testing should be administered to Mr. Rodriguez, or to follow up on Dr. Haber's
disclaimer of opinionasto Mr. Rodriguez' intelligencelevel. Dr. Haber had recommended bothan EEG
and neuropsychological testing. Mr. Kalisch only obtained an EEG performed by Dr. Noble David.®
Evaluationby aqualified neuropsychol ogist woul d havebeen ableto ascertain with precision thetype of
brain damage suffered by Mr. Rodriguez, and provideadetail ed scientific explanation asto theeffects of
this damage on Mr. Rodriguez' functioning. In addition, the battery of tests performed by a
neuropsychol ogist would haveincluded intelligencetesting which woul d havedisclosed and quantified Mr.
Rodriguez low intellectua functioning. Without neuropsychological testimony, thejury weredeprived of
informationthat wasvital totheir sentencing determination, and Mr. Rodriguez wasdeprived of ardliable
sentencing proceeding.

Even considering thefact that Mr. Rodriguez wasapparently unableor reluctant toassistinhis

defense, thisdidnot vitiateMr. Kadisch'sresponsgbility toinvestigate. Blancov. Sngletary. SeedsoRose

v. State, 675 So. 2d 567, 571 (Fla. 1996).
Mr. Kalisch's performance at the penalty phase was constitutionally deficient according to the

standard set by Strickland v. Washington, 466 U.S. 668 (1984). Mr. Kalisch offered no reasonable

tactical decisionfor theseomissions. Therecan beno reasonablestrategy for not fully investigating Mr.

®  Dr. Haber testified in his deposition that an EEG would not necessarily identify brain damage
and that neuropsychological testing would be the recommended course of action. See PCR. Supp.242-
282. Dr. Latterner confirmed Dr. Haber's recommendation when she testified that a normal EEG in no
way proves the absence of brain damage. See T.126 Volume 10.
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Rodriguez' mental health history in advance of the penalty phase. Moreover, thereis no reasonable
strategic decisionfor thelack of investigationinto Mr. Rodriguez' prior family and mental health history.
Evenif Dr. Haber'seval uation had been congtitutionally adequate, Mr. Kaischwasunder anobligationto
follow up his recommendations fully. He did not, and thus was ineffective.
C. DR. HABER'SCONSTITUTIONALLY INADEQUATE EVALUATION
| would not want to givean estimateasto hisintelligence because| know

theright way todothisisto administer aformal intelligencetest and given
some time it could be done

(Deposition of Dr. Leonard Haber, PCR-Supp 655)(emphasis added). Mr. Rodriguez was
afforded congtitutionally inadequate assistance by Dr. Leonard Haber, in contravention of Ake v.
Oklahoma, 470U.S. 68 (1985). Therecord of thetrial proceedingsitsalf indicatesthat muchthat should
have been done was not in fact done. Following trial counsel's "Motion to Retain an Independent
Psychiatric Examiner" (R.228-229), Dr. Leonard Haber, aclinical psychologist, was appointed and
conducted an evaluation of Mr. Rodriguez (through a Spani sh speakinginterpreter) on February 22 and
27,1990. Hesubsequently furnished areport to the Court and was deposed by the state attorney. Dr.
Haber did not testify at Mr. Rodriguez' penalty phase. Dr Haber had however noted in his report that:

Mr. Rodriguez' lack of education and poor performance onthe Bender

Gestalt Motor Test raised the possibility that he may be suffering an

organic brain syndrome. The presence or absence of suchadisorder is

best madefall owing acompleteneurol ogica and neuropsychological test
examination.

(Report of Dr. Leonard Haber, PCR.Supp. 319)(emphasisadded). However, tria counsel failedtoretain

or request aneuropsychol ogist, thusno neuropsychol ogica testing wasperformed prior toMr. Rodriguez

18



penalty phase. Similarly, Dr. Haber's 1990 deposition refl ectsthat he neither performed nor requested any
psychoeducational or intelligence testing on Mr. Rodriguez. When asked if he would describe Mr.
Rodriguez as a reasonably intelligent person, to which his response was:

| woul d--] would havetroubledescribing him asreasonably intelligent, and

| wouldn't eventry to estimate hisintelligence. | would say he'sableto
read and write.

| would not want to givean estimateasto hisintelligencebecause | know
theright way to dothat isto administer aformal intelligencetest which
given some time could be done.

* k% *

He may be less than average intelligence.

(PCR. Supp. 665)(emphasis added).

Moreover, Dr. Haber, had neither requested nor was provided with any background materials
concerning Mr. Rodriguez family history, educational background and medical history, without whichhe
admitted acompl eteeva uation could not beperformed. Asnoted supra, in1990, Dr. Haber had explicitly
declinedtoformanopinionasto Mr. Rodriguez intelligencelevel becauseneither henor anyoneel sehad
administered any intelligence testing to Mr. Rodriguez at that time.

Attheevidentiary hearing, Mr. Rodriguez presented compel ling testimony fromaqudified
mental health expert who administered bothintelligenceand neuropsychol ogical teststo Mr. Rodriguez.
Shetestified totheexistenceof statutory mental health mitigating factors, aswell providing nonstatutory

mitigating factors. Thesetestswereexactly what Dr. Haber hadin 1990 suggested should bedone, but
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were never followed up on.
Thetestimony of Dr. Ruth L atterner, aBoard Certified neuropsychol ogist, wasthat sheeva uated

Mr. Rodriguez in Spanish in September 1995. (T.114, April 5, 1999). She explained first how her
psychoeducational andintelligencetestsshowed that Mr. Rodriguez fell withinthelowest percentile of
intellectual functioning within the population:

[Dr. Latterner] Well, the 1Q test is used in assessing

neuropsychological functioning. But first | gave him the 1Q test, the

WAI SR with some subtestsin Spanish; then asadouble check on that,

because he is a bilingua individual with some cultural Spanish and

educational Spanish, | administered the Woodcock Brief Cognitive

Cluster whichis, what it doesislikeit'sabrief intellectual test todouble

check the Wechdler, the WAISR or Wechder 1Q test.

[by Mr. Strand] Is a WAISR test a standard type test used
through the years or something special?

A. It's standard.
Q. And what were the results of the WAISR test?

A. Hisverbal 1Q was 67, his performance |Q was 65, and hisfull
scale |Q was 64 which is at the first percentile.

Q. And you said that the complete 1Q was what 60..?
A. The full scale 1Q was 64.
Q. 64. Andyou saidthefirst percentile, thefirst percentileof what?

A. Thefirgt percentileof dl individudsformthenormativepool & the
individua's age.

Q. So in plain English, that would mean that 99 percent--

A. 99 percent did better than he did.
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(T.118,Volume10). Dr. Latterner explained that Mr. Rodriguez' WAIS-R scoresplaced himinthemildly
mentally retarded range:

[by Mr. Strand] Is there a cut off of the number as of when
someone is mentally retarded?

[Dr. Latterner]Yes, below 70 is mentally retarded.

Q. And Mr. Rodriguez scored 647

A. Yes.

Q. And you said that would be mild mental retardation?

A. Yes. It'scalled mild mentd retardation, or educablementally (Sc)
retardation.

Q. Andhow apersonlikeMr. Rodriguez' mild mental retardation,
would hisintellectua impairment bereadily noticeableto anindividua
without any training?

A. No. A mildor educablemental retardationisnot noticeableif an
individual presents with adeguate socia skills.

(T.139, Volume 10)(emphasis added).

Dr.Latterner further tetified that further intelligencetestswere cons stent with and corroborated her WAIS
Rfindings. Shealso stated that the consistency of thetest results, aswell asher own clinical judgment
showed that Mr. Rodriguez was not malingering to achieve alow score. In fact, according to Dr.

L atterner's testimony, Mr. Rodriguez was attempting to appear more intelligent than he actually was.

[by Mr. Strand)] S0, inyour expert opinion, would an individud
who had not taken that test, would they be ableto tell?

[Dr. Latterner] Small parts of each test correspond to each other. No.

Q. Andisthat how you could determinewhether they arefakingit,
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or malingering?
A. That's one of the ways

Q. Okay. Now additionally, isthereanything elseyou didto keep
an eye out for malingering?

A. My clinica judgment. My clinica impressionisprobably themost
important.

|nmy opinion, thisindividua wanted very muchto bepostivey perceived.
Hewanted to--hehad agreat investment in appearing right. Sothat he
often was motivated not so much to succeed on the task but to be
positively perceived by me, or, | suppose, any authoritativeadult, sothat
| thought he was trying very hard to do well.

And the fact isthat he denied all problems, even some that were very
apparent.

(T.120 -1211, Volume 10)(emphasis added).

Inadditiontointelligencetesting Dr. L atterner conducted astandard neuropsychol ogical battery
of testswhich determinedthat Mr. Rodriguez suffered severeorganicity. Sheexplainedtheeffectsof Mr.
Rodriguez' brain damage on his functioning:

[Dr. Latterner] Well, hisimpairment isontheareaswhich arecategorized
by the testing.

In other words, he has some memory impairment. He has language
impairment. Hehasdifficulty inconcentration. But hismost significant
impairment ishisfunctionlimit of thehigher cortical, that and reasoning
problems involving judgment and organizational capacities.

* k% *

[by Mr. Strand] Could you describeMr. Rodriguez' impairment?If you
were to put an adjective on it, is slight? Horrendous?

A. In my opinion, it fits the category of severe.
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(T.131, Volume 10)(emphasis added).

Dr. Latterner further testified that in addition to the standard batteriesof examinations, shereviewed
numerousbackground materials, including summariesof interviewsconducted during postconviction
investigation withfamily membersand school teachersin Cuba. Shea soconductedaclinical interview

withMr. Rodriguez. Shetestified that all of thismaterial further corroborated her opinionsasto Mr.

Rodriguez' functioning.

The State contended, and the lower court found that

(PCR. 2723).

(PCR. 2724). Thetria court'sfinding isfactually incorrect and is not borne out by the record. Dr.

Latterner specifically testified that Mr. Rodriguez met thecriteriaset forth by theDSM IV for deficient

When cross examined about adaptive functioning [Dr. Latterner]
conceded that apersonwhosel Q waslessthan 70 would not beretarded
if they arenotimpairedinadaptivefunctioning. Shefurther admitted that
some of thedefendant'sadaptive ability washigher than hisl Qindicated.

.low 1Q does not mean mental retardation. For avalid diagnosis of
mental retardationunder DSM 1V, theremust bedeficitsinthedefendant's
adaptive functioning. All the evidence points to no deficits.

adaptive functioning:

[Dr. Latterner] The explanation saysthefollowing--at |east two of the

following areas need to be impaired-- and impaired meaning they are

referring tothestandard expected for hisor her age, for hisor her cultural
roup.

These are the areas: Communication, self care, home living,
social/interpersonal skills, use of community resources, self direction,
functional academic work, leisure, health and safety.
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The communication skills, which is language, verbal and non verbal
language, but verbal language in particular fell below the normal range.

Functional academic skills aso fell below the normal range.
(T.143, Volume 10). TheDSM definition clearly doesnot preludeindividual shaving higher adaptive
functioninginsomeareas. Thecriteriafor adaptivefunctioning, asstated by Dr. L atterner and defined by
theDSM 1V requiresat least two areasto beimpaired. Based on Dr. L atterner'stestimony, Mr. Rodriguez
fulfilledthesecriteria. The State'sattempt, ratified by thetria court, toimposean additional prongtothe
definition- that all areasof adaptivefunctioning must beimpaired for adiagnosisof mental retardation -
is not contained within the DSM and is refuted by the evidence.

Asaresult of her complete evaluation of Mr. Rodriguez, Dr. Latterner also opined that Mr.
Rodriguez was under the influence of an extreme mental and emotional disturbance at thetime of the
offense, astatutory mental healthmitigatingfactor. (T.134-135, Volume10). Dr. Latterner a sowasof
the opinion that Mr. Rodriguez' capacity to appreciatethe criminality of hisconduct or to conformhis
conduct to the requirements of the law was substantially impaired at the time of the offense, another
statutory mitigating factor. (T. 135, Volume 10).

Furthermore, Dr. Latterner's testimony supported a plethora of non statutory mental health
mitigation. For example, hismenta retardationandlow intellectua functioning, hisorganicbraindamage,
and hisimpulsivity and poor memory functioning al should havebeen considered by thesentencingjury,
in addition to the statutory mitigating factors.

Attheevidentiary hearing, the State attempted to refute Dr. L atterner'sconclusion, throughthe
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testimony of Dr. Haber. Dr, Haber relied solely onhis1990evaluation. (T.329, Volume12). Hedid not
have any notesfrom the 1990 interview. Herelied on hismemory of seeing Mr. Rodriguez nineyears
earlier.’

Dr. Haber's1999 testimony representsanotableswing from hisopinionin 1990 asexpoundedin
his report and deposition. Dr. Haber testified that his own nine year old subjective mental status
examinationdefinitively showedthat Mr. Rodriguez was not mentally retarded-hisisin marked contrast
to both his 1990 report and deposition in which he stated that he could not estimate Mr. Rodriguez’
intelligencewithout testing. Infact, at acapital evidentiary hearingin 1990 Dr. Haber testified that hewas
not sureasto therange of intelligence quotientsthat constitutes possible mental retardation. Even had
proper testing been administered, Dr. Haber would havelacked the psychoeducational expertisetoform
anopinionastoMr. Rodriguez' mental retardationin 1990, since he appeared confused about eventhe

basic cutoff points in IQ level which are a necessary element in establishing mental retardation.®

" Interestingly, although Dr. Haber was able to remember a single forensic interview out of
thousands, he was unable to remember the name of any capital jury trial or post-conviction hearing
where he testified on behalf of the defense. Although he testified he had appeared on behalf of capital
defendants the names of the defendants or the defense attorneys involved eluded him. See e.qg. T.342,
Volume 12.

8 Dr. Haber tedtified in the Rule 3.850 evidentiary hearing in the case of State v. Sonny Boy
Oats, in May 1990, just four months after he examined Mr. Rodriguez. The transcript of that hearing
reflects that at that time, Dr. Haber was not aware of the basic DSM definition of mental retardation.

[Dr. Haber] 67 isborderline mentally deficient and 70 is borderline
intelligent.

The cutoff is 70-80 or 71-80. | don't recall.
(T.338, 7 April 1999).
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Furthermore, Dr. Haber had performed no testswhich would confirm or disprovethat Mr. Rodriguez'
adaptive functioning was impaired to thelevel of mental retardation. Inaddition, asMr. Kalisch had
testified, Dr. Haber wasgiven no background information fromfamily members, neighbors, schoolteachers,
etc., relatingtoMr. Rodriguez' upbringingin Cuba.® Dr. Haber'sviewsasto Mr. Rodriguez' " street smarts”
werebased solely on hiscursory and subjectiveinterview, nineyearsbeforethrough abilingua interpreter,
rather than on objective test data, and family background materials. Dr. Haber's evidentiary hearing
testimony did not refute Dr. L atterner'stest resultsand diagnosesof mental retardation and brain damage,
which supported findingsof statutory and non-statutory mental health mitigating circumstances. Onlyin
hindsight did Dr. Haber fedl confident inexcluding mental retardation asadiagnosisfor Mr. Rodriguez.
In essence, Dr. Haber's view as modified for the 1999 hearing, was that no intelligence testing was
necessary because Mr. Rodriguez was not mentally retarded - an oxymoron by any logical analysis.

Dr. Haber's report had recommended that both neuropsychological testing and an EEG be
performed asaresult of hisfinding of preliminary signsof braindamage. Theevidentiary hearingtestimony
reflectsthat whilethe EEG wasperformed, the neuropsychol ogical testingwasnot. (T.297, Volume 12).
Furthermore, Dr. Haber stated that he was not and is not aneuropsychologist and did not conduct a
neuropsychological battery of tests.(T. 342, Volume 12)

Again, Dr. Haber'sopinionsvary dramatically with hindsight. 1n1990 herecommendedtesting
whichwould haveidentified the degree and severity of Mr. Rodriguez' brain damage and hiscognitive

impairments. 1n1999, heannounced definitively that the brain damagehe postul ated wasnot such asto

° Dr, Haber testified that he did not recall if he had been supplied with materials from Mr. Kalisch.
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provide the basis for statutory mental health mitigating circumstances.

Insummary, theeval uation asperformed by Dr. Haber wassuperficial, andtotally inadequateto provide
abasisfor hisopinionthat no statutory mental health mitigating circumstancesapplied. Thelower courts
order stating that "the defendant's claimsthat the testimony of Dr. Latterner overcomes Dr.Haber's|
conclusionsarenoting short of absurd” (PCR.2724), isrefuted by thetrial record. Dr. Latterner ssimply
extended and performed the objective tests which Dr. Haber recommended but was not qualified to
performanddid not performin1990. Asaresult, Mr. Rodriguez wasdenied hisconstitutional righttoa
competent mental health eva uation at hiscapita pendty phase, whichwould haveestablished theexistence
of statutory and non statutory mitigating factors. Noneof theadditional testimony solicited by the Stateat
theevidentiary hearing bolstered Dr. Haber, and Dr, L atterner'sopinion remainsunrefuted. The Statefailed
torebut Mr. Rodriguez' mental retardation, low 1Q, and brain damage. Had thisevidencebeen presented
to the jury, alife sentence would have ensued.

D. PREJUDICE

Inadditionto deficient performance, Mr. Rodriguez al so established prgjudice, that is, that "there
isareasonableprobability that, but for counsel'sunprofessiond errors, theresult of the proceeding would
have been different A reasonable probability isaprobability sufficient to undermine confidenceinthe
outcome.” Strickland, 466 U.S. at 694. If "the entire postconviction record, viewed as awhole and
cumulative of []evidence presented originally, raise[s] ‘areasonable probability that theresult of the[]
proceeding would havebeen different' if competent counsd™ had represented thedefendant, then prgjudice

is demonstrated under Strickland. Williamsv. Taylor, 120 S.Ct. 1495, 1516 (2000).

Mr. Rodriguez has established prejudice, as confidencein thejury's death recommendationis
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undermined by counsel's deficient performance. Thereismore than areasonable probability that had
counsel properly investigated hisclient'smenta hedth status, properly prepared and utilized mentd hedth
expert testimony, including neuropsychol ogical and psychoeducationd testing, theresult would havebeen
different. Compelling statutory and nonstatutory mitigating evidencewould havebeen available, asMr.
Rodriguez demonstrated at the evidentiary hearing, yet it was not presented at trial.

Thetestimony presented at the evidentiary hearing showed that aplethoraof statutory and non
statutory mitigating menta healthfactorswereavailabletoMr. Kdisch, but dueto hisfalluretoinvestigate,
they werenever heard by thejury. Whenthejury wasdeciding Mr. Rodriguez' fate, they did not know
he was mentally retarded, with an1Q in the lowest percentile of the population, or that he was brain
damaged. Thesefacts, combined withthefact that the state all owed the codefendant to plead guilty to
second degreemurder and al of thenon-statutory mitigationlisted, would have ensured theresult would
probably have been different. The record establishesthat Mr Rodriguez was suffering from extreme
emotional and mental disturbance at the time of the crime, and that hisability to conform his conduct
accordingtothelaw wassubstantially impaired. It established hismental retardation, hislow intellectud
functioning, hisorganicbrain damage, hisimpulsivity, hispoor memory, hispoor judgment, hiseducationa
impairment and hiscommunicationdifficulties. Had Mr. Kalisch presented such mental health evidence,
the jury would have recommended a life sentence.

Furthermore, the evidence offered by mental health professionals would have been further

buttressed, had thejury been presented with evidence pertainingto Mr. Rodriguez' family background and
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childhood in Cuba.’® Such evidence would also have shown that Mr. Rodriguez suffered from an
impoverished childhood, that he was exposed to toxic chemicals while young, that his mother was
mal nourished during pregnancy, that hewasseverely physically abused asachild, that hewasconstantly
taunted by other children, that hewashyperactive, that hewas phys cally uncoordinated, that many family
memberswerementally ill and/or deficient, and that hewasabandoned by hisparents. All of thesefactors
corroborateand support thefindingsof Dr. L atterner astothemental healthmitigation. Again, thejury was
entitled to hear thisevidence, without whichitssentencing determinationwasnot reliable. Mr. Rodriguez
wasafforded ineffectiveassistanceby Mr. Kaischby Mr. Kaisch'sfalluretoinvestigateand present those
mitigating circumstances. Mr. Rodriguez' sentencing hearing was not afull and fair hearing.

Thelower court'sandysisof theprg udiceelement isclearly erroneous. First of al, thelower court
stressed that the mental health evidence presented by Mr. Rodriguez at the evidentiary hearing was
inconsistent with the facts of the crime (PCR. 2724). Even if the facts of the case were exactly as
portrayed by the Stateat Mr. Rodriguez' trial, this sweeping conclusionisnot borne out by thereocrd.
However, asMr. Rodriguez pleaded in hisRule3.850 motiontherearesignificantissuesrelatingto Mr.
Rodriguez guilt phasewhich requireevidentiary devel opment and whichthelower court summarily denied.
SeeArgument 3infra Had afull evidentiary hearing been afforded Mr. Rodriguez onall claimsrequiring
factual development, the lower court's statement would have been refuted.

Furthermore, the lower court notes in its order denying Rule 3.850 relief that:

10 The scope of the evidentiary hearing was narrowly defined to mental health issues only. In
practica terms however, it isimpossible to disentangle family history issues from mental health issues
neatly. Mr. Rodriguez was thus deprived of his rights by the failure of the lower court to grant afull
evidentiary hearing on ineffective assistance of counsel.
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In acareer of more than 20 yearsthe undersigned has never before or

sgncewitnessed ajury when being polled after theguilt phase shouting their

"yeas' soloudly that spectatorsentered the courtroomto seewhat was

going on
(PCR.2726)
Again, the opinion of thejury asto Mr. Rodriguez’ guiltisirrelevant sinceit in no way diminishesthe
prejudicecaused by Mr. Kalischand Dr. Haber'sfailuresat penalty phase. Thelower court'sanalysisis
factudly incorrect, and theanaysisbased onirrelevant predicates. Thelower court'sanalysisof thejury's
reactionat Mr. Rodriguez' guilt phaseisespecialy flawed, given the numerousinstancesof strangeor
unusual courtroom behavior deminstrated by Mr. Rodriguez. Mr. Rodriguez' apparent disregardfor the
proceedings, hissleeping through portionsof thetrial cannot but havefostered aparticularly negative
impressionof Mr. Rodriguez onthe part of thejury. It wasthusimperativethat thejury beoffered an

explanation of hisbeahavior to dispel thisnegativeimpression, aswell asto "haveinfluenced thejury's

appraisa of hismoral culpability." (Williamsv. Taylor,120S.Ct. 1495 at 1515). Had thejury beenoffered

an plausible explanation of Mr. Rodriguez' courtroom behavior intermsof his mental impairments, a
different result may well have arisen.

Thecumulativeeffectsof theevidence presented and that whichwassummearily denied meansthat
neither thelower court nor thejury would have beenfreetoignoretheevidence of mitigation presented by
Mr. Rodriguez at theevidentiary hearing, hadit been presentedat trial. Nibert v. State, 574 So. 2d 1059,
1062 (Fla. 1991) ("when areasonabl e quantum of uncontroverted evidence of amitigating circumstance
is presented, the trial court must find that the mitigating circumstance has been proved").

Mr. Rodriguez need not establish hisclaim by apreponderance of theevidence; rather thestandard
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islessthan apreponderance. Williams, 120 S.Ct. at 1519 ("[i]f astate court wereto reject aprisoner's
claim of ineffective assistance of counsel on the grounds that the prisoner had not established by a
preponderance of theevidencethat theresult of hiscriminal proceeding would havebeendifferent, that
decisonwouldbe diametrically different,' oppositein character or nature,' and “mutual ly opposed' toour
clearly established precedent ..."). A proper analysisof prejudiceal so entailsan evaluation of thetotality
of availablemitigation--both that adduced at trial and theevidence presented at theevidentiary hearing.
Id. at 1515."*

ThisCourt haslong heldthat themerefact that trial counsel presented asmall amount of testimony
at apenalty phasedoesnot constituteagroundsfor denia of relief toMr. Rodriguez. ThisCourt hasnot
hesitated to determine that a capital defendant received ineffective assistance of counsel despite the
presentationof somemitigationat thetimeof trial. For example, inStatev. Lara, 581 So. 2d 1288 (Fla.
1991), thisCourt affirmed aDadecircuit court'sgrant of penalty phaserelief toacapital defendant where
the defendant presented at an evidentiary hearing evidencethat, asthe State conceded in that case, was
"quantitatively and qualitatively superior tothat presented by defensecounsdl at thepenaty phase.” 1d. at
1290. In this case defense counsel did no penalty phase mitigation investigation. He did minimal
interviews. Heobtained nodocuments. Hedidn't talk tohisownmental healthexpert. Hemerdly put Mr.
Rodriguez' wifeonthestand cold and asked if Mr. Rodriguez wasagood father and husband. Thejury
waslefttodecideMr. Rodriguez fateinavacuum. Theresult would havebeendifferentif thejury had

knownthetotality of the of Mr. Rodriguez' wretched lifeand impairments Prgjudice hasclearly been

1 To this must be added the available evidence of non mental health mitigation pleaded but
summarily denied by the lower court.
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shown.

InHildwinv. Dugger, 654 So. 2d 107 (Fla. 1995), this Court granted penalty phaserelief toa

capital defendant who had been convicted of a strangulation murder and received a unanimous jury
recommendationfor death. There, thisCourt noted that at the penalty phase, trial counsel did present
"someevidencein mitigation at sentencing” whichwas"quitelimited.” 1d. at 110.n.7. Nonetheless, this
Court grantedrelief, finding that " [a]t his3.850 hearing, Hildwin presented an abundance of mitigating
evidencewhich histria counsal could havepresented at sentencing.” 1d. at 110. Thisevidenceincluded
two (2) mental health experts, whotestified to the existence of mental health mitigating factors, aswell as
anumber of nonstatutory mitigating factors. 1d. ThisCourt found that Mr. Hildwin did not receivean
adversaria testing at the penalty phase despite the presentation of some evidence at the penalty phase,
despiteal2-0 death recommendation, and despitethe existenceof four (4) aggravating circumstances.
In Rosev. State, 675 So. 2d 567 (Fla. 1996), this Court also granted penalty phase relief to acapital
defendant whentherecord reflected that " counsel never attempted to meaningfully investigatemitigation™
and did not hesitate to find prejudice:

Inshort, Rosehasdemonstrated, largely without dispute, that therewas

substantial mitigation present and available in this case and was not

investigated or presented by defense counsdl. Infact, thetrial court, in

subsequently sentencing Rose after the penalty phasein question, found

no mitigating circumstances to have been established by the defense.
Id. at 572.

Mr. Rodriguez wasprej udiced by counsdl'sfailuresnotwithstanding the exi stence of aggravating

factors. In cases such as Mr. Rodriguez', where trial counsel failed to present available substantial

mitigation, thisCourt hasgranted relief despitethe presence of numerousaggravating circumstances. See
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Rosev. State, 675 So. 2d 567 (Fla. 1996); (prejudiceestablished "[i]nlight of thesubstantial mitigating
evidenceidentified at the hearing bel ow ascompared to the sparseness of theevidenceactually presented

[at the penalty phase]); Hildwin v. Dugger, 654 So. 2d 107 (Fla. 1995) (prejudice established by

"substantial mitigating evidence"); Phillipsv. State, 608 So. 2d 778, 783 (Fla. 1992) (prejudiceestablished

by "strong mental mitigation™ whichwas"essentidly unrebutted"); Mitchell v. State, 595 So. 2d 938, 942

(Fla. 1992) (prejudiceestablished by expert testimony identifying statutory and nonstatutory mitigationand
evidenceof brain damage, drug and a cohol abuse, and child abuse); Statev. Lara, 581 So. 2d 1288, 1289
(Fla. 1991) (prejudice established by evidence of statutory mitigating factorsand abusive childhood);

Bassett v. State, 541 So. 2d 596, 597 (Fla, 1989) (“this additional mitigating evidence doesraise a

reasonabl e probability that thejury recommendation would have been different”). ThisCourt hasalso
granted relief based on penalty phase ineffective assistance of counsel when the defendant had aprior

murder conviction. Torres-Arboledav. Dugger, 636 So. 2d 1321 (Fla. 1994). Thesameconsiderations

should apply to Mr. Rodriguez. Relief should be granted.

ARGUMENT 2
SUMMARY DENIAL OF THE NON MENTAL HEALTH PENALTY PHASE CLAIM
A. INTRODUCTION

....thegraphicdescription of [Mr. Rodriguez'] childhood, filled with abuse
and privation....might well haveinfluencedthejury'sappraisal of hismord

culpability.

(Williamsv. Taylor,120 S.Ct. 1495 at 1515) (emphasis added).
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Thelower court erredinnot dlowingfull evidentiary devel opment of Mr. Rodriguez' pendty phase
ineffectiveass stanceof counsd claimand other clamsrdatingto Mr. Rodriguez’ penalty phase. Thelower
court granted an evidentiary hearing limited to the question of mental retardation at the pendty phaseof the
trial only (PCR.2534), but summarily denied theremainder of Mr. Rodriguez’ penalty phaseclaims. In
particular, thecourt did not dlow evidentiary devel opment of factsthat could havebeendiscovered by trial
counsdl relating to evidenceof non-statutory mitigation, especialy evidenceof abuse, neglect and poverty.
Thecourterred. A Rule3.850litigant isentitled to anevidentiary hearing unless"themotionandthefiles
andrecordsinthecaseconclusively show that theprisoner isentitledtonorelief.” Fla. R. Crim. P. 3.850;
Lemonyv. State, 498 So. 2d 923 (Fla. 1987); Statev. Crews, 477 So. 2d 984 (Fla. 1985); O'Callaghan
v. State, 461 So. 2d 1354 (Fla. 1984); Statev. Sireci, 502 So. 2d 1221, 1224 (Fla. 1987); Mason v.
State, 489 So. 2d 734, 735-37 (Fla. 1986).

Thelower court'sdenial of themajor part of Mr. Rodriguez' penalty phaseclaimsfliesintheface
of theclear requirementsof thelaw. 1t makesnouseof therecord or filesinthiscaseto show conclusively
that Mr. Rodriguezisnot entitledtorelief. It thusignorestheexpressrequirementsof Rule3.850andthe

substantia and unequivocal body of caselaw fromthisCourt holding that courtsmust comply withtheRule.

B. THE FAMILY, SOCIAL AND CULTURAL MITIGATION

Thereexisted and existsawedl th of non-statutory mitigating evidencethat thelower court should
haveheard, both asnon statutory mitigationinitsownright and asfurther support for theconclusionsof
Mr. Rodriguez' mental health expert. Mr. Rodriguez was not afforded the opportunity of putting on

evidencefromfamily membersand other individua swho could have shown hisabusive, poverty stricken
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and neglected early life. Thisinturnwouldhaveprovided further proof of Mr. Rodriguez' all egationsthat
hewasaffordedineffectiveass stanceof counsd at hispenalty phase, and that theresultant prejudicefrom
thesedeficiencieswasoverwheming. Mr. Rodriguez wass mply not afforded the opportunity to show the
compelling mitigationarising from Mr. Rodriguez wretched lifehistory that wasreadily availablefromfamily
members, friends, teachers and cultural experts.

Thisevidencewasavailablesmply by interviewing Mr. Rodriguez family in Cubaand e sewhere,
yet counsel unreasonably and without a strategic reason failed to investigate, prepare, and present it.
Counsdl failed to exercise due diligence to discover this information.

Had thisinformation been presented, Mr. Rodriguez' sentencing judge and sentencing jury would
have learned of Mr. Rodriguez' traumatic history which demonstrated both that he was incapabl e of
committing the acts alleged by the State, and mitigated the role, if any, he had in the death of Mr.
Sdladrigas. Thereisareasonableprobability that had thisinformation been presented, theresult of Mr.
Rodriguez' trial and sentencing would have been different.

Juan David Rodriguez, known as David, was born June 26, 1956 to Antonia L opez and Raul
Rodriguezinacaretaker'sshack outsidethetiny sugar cane processing town of San German, Cuba. In
theextreme poverty whichledto Cuba's1959 revol ution, thoselivingintherural, easternregion of Cuba
suffered theworst of al. Thecampesinosof thisareawerewel I-known asbeing the poorest peopleinthe
country and thuswerethebiggest supportersof therevolution. A longday'sdriveand aworld away from
theglitz of Havana, David'sfamily - like other campesinosof eastern Cuba- had no school to attend nor
money for medical care. No matter how hard they worked, therewasnever enough money for eventhe
basic necessities.

35



Withher great aunt serving asmid-wife, Antoniagavebirthto Davidin her mother'sdirt-floored
shack with neither runningwater nor electricity. Evenbefore Davidwasborn, thefamily knew something
would bewrongwith Antonia'sbaby because shehad gotten so skinny during her pregnancy. For them,
that wasasign of adefectinthefetus. But therewasnothing Antoniacould do about it. Withnomoney,
shenever saw adoctor or received any of medical advicewhatsoever during her pregnancy. Therewere
no vitaminsnor wasthereany effort to eat theright foods becausetheright foodsdid not exist for the poor
people of Cuba. Antoniafelt lucky to get enough beansand ricetoward off hunger. Withno pre-natal
careor advise, Antoniadid not know of the dangers of acohol to the unborn fetus. Shefreely drank
straight shots of rum at parties while she was pregnant with David.

Next door to where Antoniawasliving whileshewaspregnant with David, wereabout forty 55-
gallondrumscontai ning an extremely toxic chemical usedtofumigatethesugar canefields. Antoniaand
her family complained of thestrong smell of thechemical asit|eaked from the containersintothesoil the
tankswerestoredon. Later, duringHurricaneFloin 1963, thesetanksof toxic chemicalsbrokeopenand
mixedwiththewater that rosetowaist level andfilled David'shousefor four days. Thetanksjust floated
away and were never replaced.

David'smentally dow father, Raul, wasnot aroundfor thebirth of hisson. Antoniasrelationship
with Raul, her common-law husband, had deteriorated to the point that they did not liveinthesamehouse.
Aftertheir first child, Elisa, wasbornin 1955, Antoniadid not want anymorechildren. But withinmonths
she became pregnant with David and found herself not only with an unwanted pregnancy but with the
redlizationthat Raul wascrazy. Unableto copewithamanwho hadthementality of achild combined with

irrational fitsof jeal ousy, Antoniafought and argued with Raul during her entire pregnancy with David.
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Raul, obsessed with Antonia, would not allow Antoniato dance at aparty or talk to other men. After
becoming pregnant with athird child by thisman, Antoniafinally told dow-thinking Raul that she had
enough. She had tried to guide him and teach him the proper way to behave but finally had run out of
patience. Raul wascrushed, begging Antoniatolethimstay. Finaly, withtearsinhiseyes, Raul told his
wife, "I guess I'm not the man of your life."

Though Antoniahadtolivewith her mother, with no meansto support her threechildren, shefelt
shehad put upwith Raul'shizarrebehavior for long enough. Inadditionto Raul'smenta downess, hewas
hyper-active. Raul was never ableto sit still long enough to have aconversation. He was constantly
jumping up - goinginonedoor and out another. Oneminutehe'd beextremely nervousand agitated, the
next minute he'd be solemn and uncommunicative. Raul aso drank asmuch alcohol ashecould get his
hands on which to made him talk non-stop.

Raul camefromafamily withahistory of menta illnesses. Thoughtoo poor andisolatedto ever
even consder seeking helpfor their mental problems, severad membersof Raul'sfamily needed psychiatric
care. Raul'smother, in addition to being a hypochondriac, drove her family crazy with her non-stop
rambling and constant worrying about everything - "Whao'sinthat car that'sgoing by? What do they want?
What arethey doing? Wherearethey going? Look at that! What happenedthere?' Shecouldgoonfor
hours, worrying about nothing. Shetook Valiumandwhatever other pillsshecouldfindfor her "nerves’
but nothing seemed to do thetrick. Raul's mother loved to cause problems and fightsin the house by
continualy needling family memberswith commentsabout thingssheknew would bother them. Whenshe
wasn't causing problems between peoplein the house, Raul's mother complained non-stop about her

imaginary diseasesand medical problems. Every doctor intownknew her."1'm goingtothedoctor,” shed
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state. "No, mama, youdon'tneedtogo." "Yes, I'mgoing.” "No, mama, pleasedon'tgo.” Back andforth
until shewalked out thedoor. Raul and hisbrothersand sistersfeltlikethey weregoing crazy livingwith
their mother. Raul's acoholic father would take off from the house and disappear for months at atime.

Many of Raul'sfamily members, including grandparents, brothers, Ssters, and nephewsarementdly
ill. Some are described as "nervous', others are as described as "psychiatric cases."

Though Raul wasmentally dow, little David had bonded with hisfather. When Raul left, David
criedandcriedfor him. Ashegot older, Davidalwaysaskedfor hisfather and could not understand why
henever cametovisithim. Raul, taking revengeon Antoniafor kicking him out, never cameback to see
David until hewas school age. Even then, Raul would not visit on aregular basis. He'd stop by every
coupleof years. Raul never treated David asason or took careof himasafather should. During David's
entire life he never had afather figure to guide him.

I nadditionto being abandoned by hisfather, David wasa so abandoned by hismother whichmade
himvery sad. With three small children and no husband, Antoniahad to work - first asajanitor inthe
school and later asawaitressinasmall cafeteria. Sheleft her childrentoberaised by their grandparents
while shemoved back into the house of thewoman that had rai sed her - her grandmother Justina. When
Antoniawasalittlegirl, her grandmother Justinawouldtell Antoniasmother that Antoniahad ahard brain.
Justinawouldtry to teach her how to read and writein the housebut Antoniadidn't have much capacity
to learn or understand. Shejust wasn't very smart, Justinawould say.

Knowing that her parents aready had too many living expenses without taking on her three
children, Antoniastruggled to make enough money to clotheher children. Sheworked night and day at

the cafeteria, rarely having muchtimeto spend with her children. Andwhen shewaswiththem, shewas
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tired. Thefamily wasso poor that if oneof her kidshad shoes, theother onesdidn't. Her children, likethe
others at the house, had no toys. David would play baseball with a crushed tin can. Ashard as she
worked, Antonia could never catch up.

Fromthetime David was ababy, hisfamily could see signsof hismental retardation. Hewas
dower tolearn how towalk and talk than therest of thechildren. Oneof hiseyeswascrossed and hehad
acrooked smile. OnceDaviddidlearntowalk, hecould not sit still. Davidwashyperactive- runningin
onedoor and out another. Hewaseither extremely agitated and nervousor hewould sit alonestaringinto
spacewhile sucking on the back of one hand while massaging hisear with theother - ahabit hisfamily
could not break, no matter how many timesthey dapped hishand - until he started smoking asateenager.
David was afraid of everything. He'd start crying when anybody raised their voice. Family members
started pointing out that Davidwasjust likehisfather. Hisearseven stuck out thesameway. But despite
thesignsof mental retardation, therewasno mental health experttotakeDavidto. Infact, asababy and
toddler David was never seen by any type of doctor. Theresimply wasno money. Also, raised by his
grandparentsinalargefamily who struggled to get enough food to eat and shoeson everyone'sfeset, there
really wasnot muchinterestintryingtofigureout what waswrongwith David. They justleft himtogrow
up. Family membersnow wonder if David could have been saved had hereceived psychiatrictreatment
asachild. WhenDavid started school at theage of about six, histeacherscould seethat they had a
childwith severementa problems. Inadditionto being mentally retarded, David could not Sit still or pay
attention to what was going on in the classroom. He was constantly out of his chair - running to the
window, runningtolook out thedoor, pinching or wrestling with hisclassmates. Hewouldbenduphis

notebook, writeon hishand, eat theeraser off hispencil, shavethepaint off thepencil withapocket knife,
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and bitethetip of thelead off so he couldjump up and sharpenthe pencil over and over again. Whilethe
rest of thestudentswere copying thelessonsoff thecha kboard, David'snotebook wastota ly blank while
he stared out the window, unable to comprehend what was going on.

Oneof David'steachersscolded hismother Antonia, who wasworking astheschool janitor, for
hitting David becausehewasnot doingwel l inschool. Davidjust did not havethementd capacity tofollow
what was going on. No matter how much he was beaten, David could not learn.

David'ssecond andthird gradeteacher took aspecia interestin David. Evenwith 36 studentsin
oneroom, ranging from gradesoneto six, thisteacher saw that David needed alot of extrahelp. Tokeep
him from jumping up and running around the classroom, she put David'schair right up next to hersat the
front of theclass. Theteacher a so stayed at David'sgrandmother'shouse somenightsrather than going
back intotown. Atthehouse, shespent hoursworkingwith Davidtryingto get himtounderstand. She
told himthat if hecouldjustlearnalittlebit the other kidsat school would stop making fun of him - stop
calinghim"stupid’ and"idiot". But no matter how much sheand David bothtried, David did not advance.
Hecould not evensit still for her lessons. By theend of third grade, David could barely writehisname-
some of thelettersweretoo large, othersweretoo small. David couldn't read - infact hecouldn't recite
theal phabet without getting someof thelettersreversed. Hetried to count on hisfingersbut alwaysmade
mistakes. But in those days, no matter how little astudent had learned, he was not held back a grade.
David kept getting bumped up to the next class despite his not making passing grades.

During recesses, David did not havethe coordinationto play with theother kids. Hecouldn't throw
or catchaball. Davidasolackedthedesireto compete. Whenit cametimeto pickingteams, Davidwas

aways the last one picked. Nobody wanted him because he did not even try to win the game.
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David alwayshad to bewatched or hewould put himself in danger - climbing up trees, tryingto
ride bulls, or jJumping on any horse he could find. Once hetied himself to acow and the cow took off
running - dragging Davidright behind him. Another time David climbed to theroof, draped asheet over
hisshouldersandwasready tojump - thinking hecouldfly. Fortunately anunclecaught himintime. David
wasimpulsive- hewould act without thinking. Hecoul dn't differenti ate between what wasdangerousand
what wasn't. Everyonewasafraid hewouldkill himself. Hewasconstantly beingtold, "Don't dothis," and
"Don't dothat." David never seemedto beableto dow down- hedid everythingfast. Watching David
was afull-time job that everyone was getting tired of doing.

Unfortunately for David, therewereno specia schoolsor programsfor mentally retarded children
liketherearetoday. Therewereno psychologiststo send himtoo. Today, David'steachersinsist they
would have sent him to a school for mentally retarded children.

Athome, David'slifewasnot any better. Thekidsinthene ghborhood called him"bobo" (stupid)
and madefunof himfor beingretarded. David, the"bobo" wastheonethey alwaysmadego chaseafter
the ball whenit wasthrown out of range. But David never complained, hejust went after theball. He
didn't even understand that they weremaking fun of him. Even David'sownfamily constantly yelledat him,
"You'recrazy." Hewas seen asthe "headache of thefamily" because somebody needed to watch him
every second or hewould disappear or hurt himself. Every timethey turned around, Davidwasgoneand
somebody would have to go look for him.

David'sgrandmother put her son, David'sUncleElai, inchargeof discipliningtheboy. UncleElal,
ahuge, powerful manwho liked to drink, resented that he had to spend so muchtimelookingfor David.

When hefinaly did find the boy helet loose on himwith aleather belt or athick ropeusedtotieupthe
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animals - strapping himin the face, neck, wherever the strap landed. He'd push David into acorner or
throw himdownandkick himinthehead fromroomtoroom. David screamed and tried asbest hecould
toprotect hisface. SometimesDavid wasnaked when hewasbeaten, sometimeshewasdressed. Uncle
Eloi asolikedtograb David by thehair and smashhisheadintothewall. UncleEloi would explodewith
all theanger and resentment hefelt toward thisretarded boy, hisfaceredwithrage. He'd screamat David
ashebeat him over and over again- "Y ou bastard - I'mgoing to kill you! Y ou crazy idiot!" UncleEloi
whipped David until hewastootired to continueor until David'sgrandfather would pull him off, afraid that
Uncle Eloi actually would kill David.

David'sgrandfather would alsotakethebelt to him. When David saw hisgrandfather, heran. The
timesDavid visited hismother at hisgreat-grandmother Justina'shousehe'd get hit too. Justinawasknown
for her extreme punishments. Sheusedto make Davidkneel onapieceof tininwhich shehad madelittle
punctureholes. Each puncturecreated aspikewhich stood up totorture David when hehadto kneel on
it. Great-grandmother Justinaalsolikedtotakeavinecovered with stickersand useit towhip David's
legs. Antonia, aso havingreceived thispunishment asachild, usedit on David aswell. For not studying,
both Antoniaand UncleEloi punished David by having himkneel onthedirt floor behind thedoor, which
was full of little pebbles. David would cry and cry until they let him finally get up.

Nobody else in the family - or even in the neighborhood - recelved as many beatings and
punishmentsas David did. Nobody seemed to understand that David ssimply could not control himself.
Though hetriedto begood, hedid not know how. Davidwasoften punishedfor thingsthat werebeyond
hiscontrol - such asnot learningin school or forgetting to get something on oneof theconstant errandshe

wassent on. He'd get hitif hegot homelateor if heleft without permission. He'dget hitfor ridingtwoon
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ahorse or for getting his clothes dirty.

OnetimeUncleEloi, after beating David withthebelt, tied himto atree, naked, becausehe had
taken off with hiscousintogo swimminginalake. Thecousindid not get beaten or tied tothetreebecause
his father stood up for him. David had no father to protect him.

Inadditiontobeing hitinthehead by UncleEloi, David d so suffered head injury after headinjury
because hewasso clumsy that he constantly walkedinto doorsand walls. David almost awaysforgot to
duck ashewent through alow doorway and bumped hishead. David asoliked to box, but because of
hislack of coordination heoften wasthereci pient of themaj ority of thehitstothehead. Hed comehome
with bruises all over hisface or a bloody nose.

One of David'sworst head injurieswaswhen hefell off ahorseand landed on hishead. Family
membersfound himlying on theground unconscious, hishead covered withblood. Oneof David'suncles
revived him by pounding onhischest. Afterwards, family memberssaw abigchangeinDavid. Hewas
even dower and stupider than before.

Because David wasso ssmple-minded, hisfamily had put off for yearsteachinghimhowtoridea
horsebecausethey wereafraidhe'd hurt himself. Intherura areawherethey lived, most kidshad learned
torideahorseby ageeight. It wasanecessity - nobody had cars. Riding ahorsewastheonly meansof
transportationfor most people. Childrenweretaughttorideat anearly age sothey could do errandsfor
thefamily. Livinginthecountryside, somebody awaysneeded to besent into townto pick up suppliesor
deliver amessage. Finally, David wastaught to ride a horse because they needed him to help with the
errands. But hekept getting on backwards- facing thehorse'stail. Helovedto makethehorsego asfast

as he could, riding the horse backwards and thinking he was flying in an airplane. David, sent by his
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grandmother, would deliver milk to oneof hisauntsevery morning onhorseback. He'd drop off themilk,
get on the horse backwards and take off asfast as he could with her screaming at him, "David, you're
crazy! Y ouregoingtokill yoursaf!" Sheldwatchhim go, expecting any minuteto seehimfal, until hewas
out of sight.

David could only be sent on the simplest of errands. He wasthe easiest of the childrento send
because he never talked back or said no when somebody told him to go. But he could not betrusted to
doitright. If theerrandinvolved morethan onestop, Davidwould almost awaysforget part of it. When
askedto pick upthreeitems, David would comeback with oneor two. He'd bebeatenfor forgettingand
sent back again. Often hewould haveto be sent back athird time because of something heforget. For
David, very smpleordersweretoo complex for hismind. Hecould not even handlesimplechoresaround
thehouse. Hisuncleswould go over and over withhim how to cut thegrassor givewater totheanimals.
But David would do everything too fast and missed cutting hd f thegrassor did not givetheanima senough
water. Evenwhenthat waspointed out to him, hedidn't ssemto comprehend what hehad donewrong.

Meanwhile, inschool David wasdoing so poorly that it wasdecided he should just learnhow to
work. At about agenine, David wassent away toliveinawork camp/school called LasMercedes, where
he picked coffeeduring theday and studied - when hecould - a night. Inreality, thefocuswasonwork,
not schooling. David did not comehomenor did hisfamily visit him onweekends. Occasionaly - perhaps
onceevery six months- hismother would goto seehim. Thework wasso hard and grueling that David
escaped after about ayear. Nobody knowshow hegot homebut Davidjust showed up at thehouseone
day covered with ascabies-typerash. Hetold hisfamily that hedidn't want to go away againbut they said

he had to - there was no other choice. Since he was not smart enough to study, he had to work.
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David wassent to another work camp called Guaro. Hewould comehomeon vacationsbut when
Davidwasaway, nobody missed him. Everyonehadjust wanted himtogoaway. Thingswerealot more
peaceful at thehousewhen David wasn't around - it wasonelesspressureon everyone. David never felt
thewarmthfromafamily that achild needsbecauseit wasamostimpossibleto beclosetothishyperactive
child who couldn't sit still. Everyone just wanted to push him away.

When David came home on vacations, he was still expected to go on errands for the family.
Sometimes, these errandswere dangerousfor him because the other kidsnot only madefun of himfor
being retarded, but beat himup. Onegroup of boysin particular would attack David every timethey saw
him. Eventhough Davidwas12 or 13yearsold and theseboysweresevera yearsyounger, David never
stood up for himself and fought back. Thelittleboyswould attack him, hitting himand ripping hisclothes
until Davidfinally managedto get away. He'drun asfast ashecould and arrivehomescared and swesty.
"You're acoward," his mother told him.

WhileDavidwasaway at oneof thework camps, hismother remarried. Davidfeltjealousand
hurt whenhefound out. Antoniamovedinwith her new husband and they beganto makeafamily. The
two childrenthat Antoniahad with her new husband were not sent away as David had been, but stayed
with their mother.

Attheageof about 13, Davidreturned homeand announced that hewasgoing to Havanatowork
onthe Cuban Fishing Fleet - state-runfishing boatsthat travel all over theworld. Hisfamily didn'ttry to
stophim. They thought that at |east he d beableto bringin somemoney to hel pthefamily and that maybe
he'd change.

Davidwent to Havanaon hisown and stayed with hisaunt when hewasn't out on thefishing boats.
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Normally, boys had to be sixteen to join the fleet but David told them that he was an orphan. David
seemedtodowell ontheboats. Hefollowed orderswell and did what hewastold. He'd begonefor up
to 18 monthsat atime. When hegot back fromatrip, hewasso used to therocking seathat he couldn't
deepuntil hetook theValium hisaunt gavehim. Hewouldwakeupinthemiddleof thenight, scared to
death.

David would comehomefromthesetripswith bizarregiftsfor hisfamily andfriends. Heseemed
toforget that Cubahad atropical climateandwould bring clothesfor hiss stersand cousinsmadeof heavy
fabricwithlong deevesand highnecks. Thecolorswerealwaysred, whiteor blueand nothing matched.
Hebrought them red bootsthat zi pped up to theknee. Heoncebrought aset of dishesinwhichnothing
matched, thoughthe patternsweresimilar. David, upon arriving home, would start giving away all the
money heearned aswell asall theclotheshebought. A few dayslater, hedhavenothingleft. Davidhad
never seemed to understand the comparativeva ueof things. Asachild, heoncetraded hisgrandfather's
horsefor abicycle. Now asateenager, he would trade an expensive tape recorder for apair of pants.
His family was amazed that David could not differentiate between the value of the two items.

For David, every onewashisfriend. Hecouldn't tell whowasgood and whowasbad. Hecould
never hurt anyone. Evenasachild, hehad never been oneto pick onthelittler kids. David would never
evenfight back when other kidspicked onhim. As David grew into ateenager, he did not
losehischildishways. Hestill invented stories, likeachild does, that were so outrageous that nobody
bdievedthem. Y et hetold themwithfull sincerity, expecting themto bebelieved. If hesaw aburroon
the way home, he'd make up astory about it. David'sfriendswould come over to the house, laughing

about the storiesDavid told them. David also would invent namesfor himself. Atonepoint hestarted
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caling himsaf William. David lived in aworld of fantasy.

Nor did David outgrow hisinability tohaveanormal conversation. If somebody wastakingtohim
about onesubject, Davidwouldinterrupt and start talkking about atotal ly different subject. Or he'djust get
up andleaveinthemiddleof aconversation. Davidwould also pretend heunderstood what peoplewere
telling him, whenlater, they would seehe hadn't understood aword of it. Sometimes, talkingto Davidwas
like talking to the air.

David seemedtofal inloveevery timeheturned around. Hisfamily criticized himfor bringhome
adifferent girl eachtimethey saw him. Inther culture, it wasn't correct to bring agirl hometo meet your
family unlessyouweregoingtomarry her. But David didn't understandthat. Every timethefishing boat
would stop, David would haveto betold not to gotoofar away fromtheboat. They knew hewasforever
faling in love.

Ononetripto Spain, Davidfell inlovewithaSpanishgirl named Margarita. Whentheboat took
off, Davidwasnot onit. Hestayed in Spainfor about amonth and then went to the Cuban embassy and
turned himself in, blind asachild would be asto what would happento him after - from Cubas point of
view - hehad"defected" to Spain. Nobody intheir right mind, David'sfamily says, would turnthemselves
in. Any normal Cuban in those days knew that he would be put into prison on treason charges for
defecting. Anyonewho defected and wanted to re-enter Cubawas suspected of meeting withthe CIA
and beingaspy. But David didn't think about that. For himit wasatotal surprisewhen hewasputinto
handcuffsandtakentojail after hisplanelandedin Cuba. Davidwaschargedwitha"CrimeAgainst the
I ntegrity and Stability of theNation," for abandoningthefishing boat. Thetria lasted aday and Davidwas

convicted and sentenced to prison. Officials said he should have known better. David was a model
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prisoner. Because of his good behavior he was given passes to go out and be with hisfamily on the
holidays. In1979, withvery littleof hissentenceleft to serve, David wasoffered theopportunity toleave
prison- provided hea soleave Cubaandimmigrateto the United Statesaspart of awaveof immigration
referred to asthe Mariel boat lift. David'sfamily tried to talk him out of going. They wanted himto
understand that he'd never be ableto come back to Cuba- that thiswasnot just another adventurelike
working onthefishingboats. But David did not seemto understand. In December of 1979, heleft Cuba,
along with Marlene, awoman he had just married after meeting her in a park, and arrived in Miami.

Marlenewasnotinlovewith David. Shehad married him sothat she could cometo the United
States. But DavidwasinlovewithMarlene. In Cubahehadtriedtowin her loveby buying her gift after
gift. Marlene thought David was nice but she could see that he was not a normal person.

When Davidand Marlenearrivedinthe United States, the dynamicsof their rel ationship changed.
Marlenefound herself inastrange country without any family and decided to stay for awhilewith David
because shewasafraid to be alonein aplace where she couldn't even speak thelanguage. David wasa
good worker and made somemoney painting houses. Hesupported Marleneand shegrew dependent on
himeconomically. Shealsobegantofed sorry for him. David had amental deficiency. Hewasaways
so nervousand confused. Hecould never sit still, hedwatch TV standing up. SometimeswhenMarlene
explained thingsto David hedidn't understand. Davidwasconstantly ssumblingintothings, evenrunning
intowallsand closed doors. Heseemed to alwayshave abump somewhereonishead fromknockingit
into a door frame.

Davidwasirrationally jealous. Hedidn't want Marlenetowear shortsor talk to other men. Once

whenanei ghbor bought an applefor Marlene, David was confused and becameso jeal ousthat Marlene
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told himthat shecouldn't takeit anymore- shewasleaving. Davidlocked himsdf inthebathroomandtried
to commit suicide by hanging himself. Shewasableto cut therope away from hisneck but David was
already unconscious. Hespent that wholenight crying. Davidwassoterrifiedthat Marlenewouldleave
him that he started leaving pieces of rope around the house just to remind her that if sheleft, he'd kill
himsdlf.

Marlenedidn't know what todo. She'd never seenamanthat cried somuch. Every timethey got
intoanargument he'd cry. AndDavid kept tryingtokill himself. Onceshesaw him cutting hischest with
glass. Another timehehadall of her pictureslaid out, had cut himself andwassaying, "I loveyou." It got
tothepoint whereMarlenewasafraidtoleave David becauseshewasafraid hereally would kill himself.
She didn't want to have to live with that on her conscience the rest of her life.

David'slife had become more out of control than ever since he moved to the United States. In
Cubahehad never seen cocaine- hedidn't evenknow what it was. ButinMiami, David met peoplewho
led him into the world of drugs. Mentally unequipped, David didn't know the dangers of cocaine.
Somebody toldhimtotry itand hedid. David hasalwaysbeenafollower, not aleader. Hewould never
have used drugs had he not met the peoplethat led himintoit. Unableto say no, David started going off
for daysat atimeto usecocaine, then camehometo Marlene, crying and begging forgiveness. Shedways
knew when he was high because he'd come home and ask if she wanted him to clean the refrigerator.

Marlene worriesthat the child she had with David a so suffers from some of the same mental
problemsasDavid. He'snot doingwell inschool and constantly fallsand runsintodoorsandwalls. He's
so hyperactivethat Marlenebegantaking himtoapsychologist. Shebelievesit'sagenetic problemfrom
David's family.

49



Clearly, Davidisnot theonly oneinhisfamily with mental health problems. Hissisters, Elisaand
Virgen, both suffer from extremeanxiety and nervousness. Virgen, who a so sucked her hand and rubbed
her ear asachild, hassought psychiatric careincluding prescribed medi cation. Shegoesfromtheextremes
of being very nervousto being quiet and depressed. Virgen had adifficult timelearninginschool andfedls
that sheis not very intelligent. More than once, Virgen has contemplated suicide.

David'sfather, uncles, cousinsand grandparents, and at | east one nephew al so suffer frommany
of theidentical symptomsthat David has. Thisevidenceiscompelling, and showsthat David suffersfrom
anumber of hereditary conditions which further impair his functioning.

Furthermore, compelling evidencewasavailableasto Mr. Rodriguez' difficultiesadaptingtolife
intheUnited Statesfollowing hisforcedimmigrationfrom Cuba. Hadtria counsal consultedwith cultural
expertshewould havediscovered further val uablemitigation that woul d have supported and expanded the
testimony availablefromfamily members. Trial counsel wasineffectivefor failingtoretaintheservicesof
acultural expert'?to explain (1) theimpoverished conditionsof Cuba, Mr. Rodriguez' homecountry; (2)
immigration to an industrialized country and its ensuing feelings of physical and psychological

displacement,*2includinglossof family, friends, food, country, culture, and language; (3) themigration

12 Counsel for non-English speaking clients should fully
eval uate cultural defense issues as they relate to all phases of the
crimnal litigation. See, Mak v. Blodgett, 754 F. Supp. 1490 (9th
Cir. 1991) (Trial counsel's penalty phase performance was defi ci ent
where counsel failed to present in mtigation the testinony of a
cul tural anthropol ogi st concerning defendant's assim |l ation
difficulties, which could have hel ped to explain both defendant's
i nvol venent in crinme and apparent |ack of enotion at trial.) See
also Mak v. Blodgett, 970 F.2d 614 (9th Cr. 1992).

13 Cervantes, Posttraumatic Stress in Immigrants From Central America and Mexico, 40 Hospital
and Community Psychiatry, 615 (1989)
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experience; (4) immigratingtoaforeignland andthedifficulty in adaptationto thehost country, including,
but not limited to lack of language skills, lack of familiarity with cultural normsand values, and lack of
informationabout the social systeminthehost country'4; (5) psychological and/or psychiatricdisorders
resulting frommigration, including, but not limited to depression, anxiety, somatization, and Post Traumétic
Stress Disorder’®; (6) the degree of psychosocial stress experienced by an immigrant, including
psychosocia stressorsfor individual sassoci ated with ethnic minority status, languagedifferences, lower
socioeconomic and educationd levels'®; (7) immigrant'sexperiencewithinvestigators, police, military, and
authority figuresinthecountry of origin; (8) cultural normsinthecountry of originregarding disclosureof
persond informationincluding ahistory of physical, emotional, and sexua abuseand mental retardation'”’;
(9) cultural normsinthe country of origin regarding classstatusand interaction with authority figures,

including attorneys'®; (10) expectationsto say and do thingsto pleaseothers, irrespectiveof thetruth or

14°1d. at 616.
15 1d. at 616.

16 Cervantes, Psychological testing for Hispanic Americans, Applied and Preventive Psychology
209, 216 (1992).

7 Thereis aheightened level of politeness and sense of privacy regarding questions relating to one's
family and community history when discussing such matters with a perceived stranger. In many
cultures, one does not readily divulge personal information to aforeigner, including alawyer.
Committee for Health Rightsin Central America, Political Asylum: A Handbook for Legal and Menta
Health Workers, 39.

18 |d, at 40. "With authority figures -- one's patron, landowner, lawyer, policeman, immigration
official, anyone but your peers -- one does not speak too loudly, and sometimes one is even supplicant;
you never disagree or argue with authority figures. . . ."
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of one's personal desires'; (11) legal systemin the country of origin; (12) unfamiliarity with law and
misconceptionsregarding thelegd systen?®; (13) assistinjury selection, particularly asit relatesto other
Higpanicculturesandther prgudicid attitudesagainst Cubansandtheprgjudicid attitudespresent between

Cubans. A full hearing on these mattes, as evidence of mitigation its own right, is warranted.

C. THE SENTENCING ORDER CLAIM

InMr. Rodriguez' case, the State Attorney'sfilecontainsan unsigned version of the sentencing
order that Judge Carney signed when he sentenced Mr. Rodriguezto death. Theunsigned order isinthe
same typographical font asthe many other motionsand pleadingsfiled by the State. Itisclear that the
State, at thedirection of Judge Carney (after somecommunicationthat occurred off-the-record), drafted
the sentencing order inthiscase. Anevidentiary hearingiswarranted onthisissue. Cardv. State, 652 So.
2d 344, 345 (Fla. 1995).

Tria counsel failedto object tothe State'spreparation of thesentencing order inthiscaseandto
theex partecontact that occurred inthe preparation of thesentencing order. For trial counsel to acquiesce
to this occurrence isafundamental violation of Mr. Rodriguez' rights. Trial counsel never obtained
permission or awaiver from Mr. Rodriguez to allow the State to prepare the sentencing order.

A judge'smost solemn duty when dealing with adeath penalty caseisto conduct anindependent
evaluation of the evidence, the aggravating and mitigating factors, and give great weight to thejury's

sentencingverdict. Infact, thisisoneof thebedrock principlesof death penalty jurisprudence. InProffitt

19 1d. at 40.
20 1d. at 41.
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v. Florida, 428 U.S. 250 (1976), the Supreme Court explained that, in responseto Furmanv. Georgia,

408U.S.238(1972), theFloridalegid ature adopted anew statutory schemeproviding that if adefendant
isfound guilty of acapita offense, "aseparateevidentiary hearingisheldbeforethetria judgeandjury to
determinehissentence.” 1d. at 248. Following adecision by thejury asto therecommended sentence,
"[t]hetrial judgeisalso directed to wel ghthe statutory aggravating and mitigating circumstanceswhen he
determinesthe sentenceto be imposed on a defendant.” 1d. at 250. In carrying out the constitutional
obligationunder Proffitt to assesstheappropriatenessof thedeath penalty, the Supreme Court wasvery
specificinexplaining that inorder to be constitutional, adeath sentencemust betheresult of aconsidered
and sober weighing process by the trial judge:

The sentencing authority in Florida, thetrial judge, isdirectedtoweigh
eight aggravating factorsagai nst seven mitigating factorsto determine
whether thedeath penalty shall beimposed. Thisdeterminationrequires
thetrid judgetofocusonthecircumstancesof thecrimeandthecharacter
of thedefendant. Hemust, inter dia, consder whether thedefendant has
aprior crimina record, whether the defendant acted under duress or
under theinfluenceof extrememental or emotional disturbance, whether
the defendant's role in the crime was that of a minor accomplice, and
whether thedefendant'syouth arguesinfavor of amorelenient sentence
than might otherwise beimposed. Thetrial judge must also determine
whether the crime was committed in the course of one of severa
enumerated felonies, whether it was committed for pecuniary gain,
whether it was committed to assist or to prevent alawful arrest, and
whether thecrimewasespecially heinous, atrocious, or cruel. Toanswer
these questions, . . . the sentencing judge must focus on the individual
characteristics of each homicide and each defendant.

Id. at 251-52 (emphasis added).
This Court has repeatedly condemned the practice of trial courts delegating to the State the

preparationof sentencing ordersincapital cases. |nPattersonv. State, 513 So. 2d 1257 (Fla. 1987), this
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Court expressly held:

[W]efindthat thetria judgeimproperly delegated tothe stateattorney the
responsi bility to preparethe sentencing order, becausethejudgedid not,
beforedirecting preparation of the order, independently determinethe
gpecific aggravating and mitigating circumstancesthat appliedinthecase.
Section 921.141, Florida Statutes (1985), requires a trial judge to
independently weight the aggravating and mitigating circumstancesto
determinewhether the death penalty or asentence of lifeimprisonment
should be imposed upon a defendant.

Patterson, 513 So. 2d at 1261. See also Riechmann v. State, 25 Fla. L. Weekly S163 (Fla. 2000)

It was error for the lower court to summarily deny this issue.
D. CONCLUSION

Mr. RodrigueZ' lifehistory reflectsachildhood of abuse, neglect, poverty and cultural difficulties.

Thecaseisvery smilar to both Ragsdale v. State, 720 So. 2d 203 (Fla. 1998) and Arbelaez v. State,
28 Fla. L. Weekly S586 (Fla. 2000), which this Court remanded to the lower court for evidentiary
devel opment, not only ontrial counsel'sfailureto present mental health expert testimony but sofor failing
to introduce evidence of hisfamily history of abuse: This Court noted

AsinRagsdale, Arbelaez contendsthat testimony wasavailableto show

that islifewasmarked by abuseand deprivation, that hesufferedfroma

lifetimeof drug abuse, and that hesuffered frommentd illnessand epilepsy

and tried repeatedly to commit suicide, yet no witnesseswerecalled by

trial counsel to present this testimony.

(Arbelaezv. State, 28Fla. L. Weekly S486)  Mr. Rodriguez should be afforded a smilar opportunity to

present evidence of hislifetime of abuse, neglect and poverty. Therecord of Mr. Rodriguez' capital
proceedings" doesnot conclusively demonstrate that the mitigation evidence defense counsel failed to

present wascumulative' Freemanv. State, 25Ha. L. Weekly $451, citing Rosev. State, 675 SO.2d 567
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(Fla. 1996).

Thepreudicethat resultsfromthefalluresof tria counsel isyet further exacerbated by thefact that
the sentencing order was prepared by the State. Following complete evidentiary development, Mr.
Rodriguez should be afforded a new penalty phase. An evidentiary hearing on thisissue is warranted

ARGUMENT 3
SUMMARY DENIAL OF MR. RODRIGUEZ' GUILT PHASE
|SSUES

A. INTRODUCTION

A trial court has only two options when presented with a Rule 3.850 motion: "either grant an
evidentiary hearing or alternatively attach to any order denying relief adequate portions of therecord
affirmatively demonstrating that appellant isnot entitled torelief ontheclaimsasserted”, Witherspoonv.
State 590 So.2d 1138 (4th DCA 1992). A tria court may not summarily deny without "attach[ing]

portionsof thefilesand recordsconclusively showing theappellantisentitiedtonorelief”, Rodriguez v.

State, 592 So.2d 1261 (2nd DCA 1992). SeeasoBrownv. State, 596 So.2d 1025, 1028 (Fla.1992).

Thelaw strongly favorsfull evidentiary hearingsin capital post conviction cases, especidly where
aclamisgroundedinfactual asopposed to legal matters. "Becausethetrial court denied the motion
without an evidentiary hearing and without attaching any portion of therecordtotheorder of denial, our
review islimited to determining whether themotion conclusively showswhether [Mr. Rodriguez] isentitled

tonorelief." Gorhamv. State, 521 So.2d 1067, 1069 (Fla; 1988). SeeasoLeDucv. State, 415 So. 2d

721, 722 (Fla. 1982).
Somefact based claimsin post convictionlitigation can only be considered after an evidentiary

hearing, Helney v. State, 558 So.2d 398, 400 (Fla. 1990). "The need for an evidentiary hearing
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presupposesthat thereareissuesof fact which cannot be conclusively resolved by therecord. Wherea
determinationhasbeen madethat adefendant isentitled to such an evidentiary hearing (asinthiscase),
denial of that right would constitutedenia of all due processand could never beharmless.” Holland v.
State, 503 So.2d 1250, 1252-3) Fla. 1087). Acceptingtheallegations. . .at facevalue, aswemust for

purposesof thisappedl, they aresufficient torequirean evidentiary hearing”, Lightbournev. Dugger, 549

S0.2d 1364, 1365 (Fla 1989).
Mr. Rodriguez haspleaded substantial factual alegationsrelating to theguilt phaseof hiscapital

trid. These include ineffective assistance of counsel, Brady and Ake violations which go to the

fundamental fairnessof hisconviction. "Becausewe cannot say that therecord conclusively shows[Mr.
Rodriguez] isentitledtonorelief, wemust remand thisissuetothetrial court for anevidentiary hearing”,

Dempsv. State, 416 So.2d 808, (Fla. 1982).

Under Rule3.850 and thisCourt'swel | settled precedent, apost conviction movantisentitledto
evidentiary hearing unlessthemotion and thefilesand therecordsinthe caseconclusively show that the
prisoner isentitledtonoreief”, FlaR. Crim. P. 3.850. SeeasoLemonv. State, 498 So. 2d 923 (Fla.

1986); Hoffmanv. State, 613 So.2d 1250, (Fla. 1987) O'Calaghanv. State, 461 So. 2d 1354, 1355 (Fla.

1984); Gorham. Mr. Rodriguez hasalleged factsrelating totheguilt phase, which, if proven, would entitle
himtorelief. Furthermore, thefilesand recordsinthiscasedo not conclusively show that heisentitledto
no relief.

B. THE BRADY ISSUE

The State'stheory of itscaseagainst Mr. Rodriguez wasthat Mr. Rodriguez needed money in

order to satisfy apreviousbail bond. The State contended that Mr. Rodriguez wasintroduced to co-
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defendant Ramon Fernandez (also known as"Pipo") by CarlosPonce (a'so knownas" Tata") and that
"Tata" asked "Pipo" toalow Mr. Rodriguez to use hiscar ascollateral for thebond money. The State
further contended that Pipo demanded hiscar back from Mr. Rodriguez and because of thisMr. Rodriguez
came up with a plan to rob the business of Alberado Saladrigas. The State also asserted that Mr.
Rodriguez planned ahomeinvasion of theRa ph Leivaresidence. The Staterepeatedly Stressed tothejury
that Mr. Rodriguez wasthe"main conductor" of the plan and repeatedly instructed the other co-defendants
onhow tocommit thecrimes. The State emphasi zed that the other co-defendantswereyoung and Mr.
Rodriguez wasolder and wiser andwastheir leader. The Statetoldthejury "Thedefendant wasthereto
teach them what to do. Now, the defendant had more kidsto work with. Hehad five or six other kids
toplanthenext caper.” "Itisthedefendant that comesupwiththeplan” (R. 549). Throughout theentire
proceedings, the Statetold thejury that Juan David Rodriguez wastheleader and planner of thecrimes.

Thepicturethejury received wasthat Mr. Rodriguez wasthemaster mind of thiscrime. However,
itwas actually another person, " Tata', whowasthelinchpin, organi zer and perpetrator of thecrimes. Tata
washimsdf amiddleranking member of asophisticated andwell organized professiona gang of thieves.
Itwas"Tatas' roletolocate suitabletargetsfor thegang'sattentions, andto plan, organizeand executethe
raid.

" Tatd', incahootswith an associate of thevictim, who knew thevictim'sroutine, and schemedthe
attack onthevictim'sbusiness. Neverthel ess, despitetheevidenceof Tataslinchpinrole, Tatahasnever
beenapprehendedfor thisoffense. The Stateknew of thefactsthat underminedtheir case, yet choseto
suppress them in order to ensure a conviction for Mr. Rodriguez.

The Stateknew that Juan Rodriguez wasnot the planner of thecrime. Theinformationwasnot
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revealedto defensecounsel, and noneof it reached thejury or thetria court. Instead, the State presented
testimony it knew or should haveknownwasfal se, and used that testimony to convict Mr. Rodriguez and
sentencehimtodeath. AttheHuff hearing held on March 13, 1998, counsel for Mr. Rodriguez argued
that thisinformation had comefrom thewitnesseswho had testified at trid , including the State'sstar witness,
Ramon Fernandez, aka "Pipo". As counsel noted:

Now, the information that we have gotten is from the witnesses

themsealves. Ramon Fernandezisoneindividual that, infact wouldtestify

at anevidentiary hearing that what hetestified toinfront of thejury isnot

what happened and Mr. Fernandez isprobably themost important witness

inthetrial.

Mr. Fernandez isthewitnessthe State put onto say | waswithoneDavid

Rodriguez at themurder and at thetrid | testified that | saw him shoot the

guy, shoot thevictim. What hewould testify tois, infact, hedidn't see

who did it and that infact, it could have been Mr. Ponce. Mr. Ponceis

themanwho Mr. Montalvowhowasn't dlowed totestify identified asthe

personwhowasthere. Sothat'swhat we'realeging. Andthat hedidthis

at the urging of the State's agents.
(T.68-69, Volume 6)

If theinformation the State had regarding Tatahad been provided to thedefense, it would have

madeadifferenceintrial strategy and the choiceof possibledefenses. Totheextenttrial counsel should
have discovered this information he was ineffective

Thisinformationwasnot disclosed to thedefenseand never reached thejury or thetrial court. Hadthis

informeation been disclosed, defense counsel would haveusedit to discredit thetestimony of Statewitnesses

andthetheory of the State'scase. Thiscaseinvolvesmorethanasimpleviolationof Brady v. Maryland,

373 U.S. 83 (1963). Relief iswarranted.
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C. INEFFECTIVE ASSISTANCE OF COUNSEL
a. Failureto investigate and preparefor trial
Counsdl failledto adequatdly investigatethecase. Inparticular counsd failedtoingtigateadequate
expert investigation into Mr. Rodriguez' mental condition and competency to stand trial. A criminal
defendant isentitled to expert psychiatric assi stancewhen the statemakeshisor her mental staterel evant

to guilt-innocenceor sentencing. Akev. Oklahoma, 470U.S. 68(1985). Whenmental healthisatissue,

counsel hasaduty to conduct proper investigationinto hisor her client'smental health background, and
toensurethat theclient isnot denied aprofessiona and professiona ly conducted mental healtheva uation.

SeeMauldinv. Wainwright, 723 F.2d 799 (11th Cir. 1984). However counsel failedtoinvestigate Mr.

Rodriguez' mental health background despitethefact that hismental statewasrelevant to hiscompetency
tostandtrid, hisability to makeaknowing, intelligent and voluntary waiver of hisconstitutiond rights, and
hiscapacity toformtherequisiteintent for thecrimescharged. Thiserror permeatesall critical aspectsof
the trial and cannot be harmless. Relief should be granted.

Trial counsdl failed to investigate and interview numerous witnesseswho would have offered
valuable testimony to support the defense case. Even when he was aware of the existence of such
witnesses, trial counsel made no effort to prepare them for trial, or even to determine their availability.

Tria counsal wasineffectivefor failingtolist an essential defensewitnessor properly requesta
continuanceof theguilt-phaseportion of thetrial to procuretheattendanceof thiswitness. Tria counsel
deposed Mr. JoseMontalvo, who waslisted asawitnessonthestate'sdiscovery list. AtdepositionMr.
Montalvo testified that thevictim gavehim thefollowing description hisof assailant: "alittlefat one" (R.

155). Thisdescriptionwasincons stent with another statement made by thevictimthat wasoverheard by
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aMetro Dade Officer at the crime scene, and tendsto show that Mr. Rodriguez wasnot the perpetrator
of the crime.

Mr. Montalvo waspersonally served with astand-by subpoenafor Monday, January 22, 1990,
and wasnot contacted by trial counsel until January 29, 1990 (R. 173). Atthattime, trial counsel learned
that Mr. Montalvowasunavailabletotestify. Defensecounsel advisedthetrial court of Mr. Montalvo's
unavailability and requested that rel evant portionsof Mr. M ontal vo'sdeposition beadmitted into evidence.

Tria counsel wasdeficient becausehefailedtolist Mr. Montalvo asdefensewitness, pursuant to
Rule3.220(d)(1), FlaR.Crim P., nor did herequest properly acontinuanceof thetrial proceedings. As
aresult, thetria court did not permit theintroduction of Mr. Montalvo' deposition. Tria counsal'sdeficient
performance prejudiced Mr. Rodriguez and 3.850 relief is warranted.

Immediately prior tothecommencement of trid, the Stateinformedtria counsel of itswillingness
toaccept aguilty pleafrom Mr. Rodriguez to second degree murder with asentenceof lifeimprisonment
withathreeyear minimum mandatory termto run concurrent with hisstateand federal probationviolations.
Trial counsel wasineffectivefor adequately informing Mr. Rodriguez of the State'soffer. Moreover, triad
counsel wasineffectivefor falingtodiscover that Mr. Rodriguez wasincapabl e of understanding thenature
and consequencesof theoffer. Tria counsel asofailedto effectively chalengethe State'stheory that Mr.
Rodriguez plannedtherobbery of Mr. Sdadrigrasandthehomeinvasonof RalphLeiva. Trid counse was
ineffective for failing to discover that Mr. Rodriguez was incapable of forming the plan.

Tria counsd wasrenderedineffectivedueto the State'sfailureto discloseevidence. Trial counsel
wasalso ineffectivefor failing to object to the presence of thelead detective, Detective Castillo, at the

State's table throughout the trial.
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b. Failuretorequest a severance

Trial Counsel was ineffective for failing to request a severance of offenses, pursuant to
HaR.Crim.P.3.152(a)(1). Mr. Rodriguez wasoriginally charged along with five(5) co-defendantswith
offensesstemming from an unsuccessful homeinvasionrobbery and shooting (R. 1-7). Atamuchlater
date, Mr. Rodriguez was charged aone, by indictment, with the instant case and the home invasion
offenses, pursuant to Fla.R.Crim.P., 3.150(a).

Trial counsel failed to request a severance of the offenses stemming from the home invasion,
pursuant to Fla.R.Crim P. 3.152(a)(1), which permitsthe defendant to fileamotion for aseverance of
offenses when two (2) or more offenses are improperly charged in a single indictment or information.

Trid counsd'sfailureto request aseverance of theabove-mentioned offensesresulted inthemisuse
of evidence by contaminating the judge and jury's consideration of the separate murder case.

Counsel's ignorance of the law was deficient performance which prejudiced Mr. Rodriguez.

Johnson v. Singletary, 612 So.2d at 576.

C. Failureto object
Defense counsdl failed to properly object to the victim's sister-in-law's offer of identification
testimony of thevictim. Duringtheguilt phase, thestatecalled thevictim'ssster-in-law, Lupe Sdadrigas,
asawitness. Theprosecutor, referring to State's Exhibit 2-Pfor identification showed thewitnessaF orida
Driver's License containing a photograph of the victim and had her identify it to the jury (R. 615-616).
Theonly objectionmadeby trial counsel to thisidentificationtestimony wasastorelevance(R.
616), not thewel |-established rulein Floridathat amember of the deceased victim'sfamily may not testify

for purposesof identifying thevictimwhereother non-related, crediblewitnessesareavailable. Weltyv.
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State, 402 So.2d 1159, 1162 (Fla. 1981); Lewisv. State, 37 So.2d 640, 643 (Fla. 1979).

Mr. Rodriguez wasprejudiced by tria counsal'sdeficient performancebecauseMr. Rodriguez was
not "assured asdispassionateatria aspossible’ throughtria counsel'sfailureto” prevent theinterjection
of mattersnot germanetotheissueof guilt.” SeeAdanv. State, 453 S0.2d 1195, 1196 (Fla. 3rd DCA
1984). Trid counsdl wasasoineffectivefor falingto properly preservetheissuefor appellatereview. See

Bertolotti v. State, 565 So0.2d 1343, 1345 (Fla. 1990); Craig v. State, 510 So.2d 857, 864 (Fla. 1987),

cert. denied, 484 U.S. 1020 (1988).
Thetrial court instructed the jury on expert witnesses as follows:

Expert witnessesarelikeother witnesses, with oneexception. Thelaw
permits an expert witness to give his opinion.

However, an expert's opinion is only reliable when given on a
subject about which you believe him to be an expert.

Likeother witnesses, youmay believeor disbdievedl or any part
of an expert's testimony.

(R. 1683-1684) (emphasis added). Defense counsel did not object to thisinstruction.
The Court'sinstruction wasan erroneousstatement of law. Thedecision of whether aparticular
witnessisqualified asan expert to present opinion testimony on the subject at issueisto bemadeby the

trial judge alone. Ramirez v. State, 651 So. 2d 1164 (Fla. 1995) (citing Johnsonv. State, 393 So. 2d

1069, 1072 (Fla. 1980), cert. denied, 454 U.S. 882 (1981)). TheCourt'sinstruction here permittedthe
jury todecidewhether an expert wastruly expert inthefieldinwhichthe Court had already qualified him.
Inadditiontojudging hiscredibility, thejury waspermitted tojudge hisexpertise. That determination

belongssolely tothejudge. Tria counsel'sfailureto object, without tactic or strategy, performancewas
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ineffective.

D. THE AKE CLAIM

Mr. Rodriguez' evidentiary hearing on hisRule 3.850 wasstrictly limited to mental healthissues
relating to hispenalty phase. However, Mr. Rodriguez' mental retardation, brain damage, and cultural
impedimentswerecritical torebut the State'scasethe Mr. Rodriguez wasacrimina mastermind. Thefact
that this assistance was not offered Mr. Rodriguez in his guilt phase is substantially prejudicial.

Furthermore, Mr. Rodriguez' mental state was also relevant to hiswaiver of hisrights, to his
capacity toformtherequisiteintent for the charged offenses, and hisability to assist counsel inhisown
defense. Counsdl'sfailureto ensurethat Mr. Rodriguez gained proper mental health assistance from
qualified mental health professionals was deficient performance.

E. CONCLUSION

Thetria court'ssummary denia of Mr. Rodriguez’ guilt phaseclaimsfliesinthefaceof theclear
requirementsof thelaw. It makesno useof thefilesand recordsinthecause, which, inany event, do not
show conclusively that Mr. Rodriguezisnot entitledtorelief. Thelower court's rulingthusignoresthe
expressrequirementsof Rule 3.850 and the substantial and unequivocal body of law generated by this
Court that lower courts must comply with the Rule.

ThisCourt has" no choicebut to reversetheorder under review and remand" Hoffman, 571 So.
2d 450, and order afull evidentiary hearing on Mr. Rodriguez' guilt phase issues.

ARGUMENT 4

THE PUBLIC RECORDS | SSUE
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Mr. Rodriguez wasnot afforded the opportunity to obtain many of therecords, whichwerere evant
and necessary tothe compl eteinvestigation of hisRule3.850 claims. Asaresult, hewasunabletofilea
complete Rule 3.850 motion, to hissubstantial prejudice. For example, thefailure of the agenciesto
comply withMr. Rodriguez' public recordsrequestsprevented him fromfully pleading hisclaimsof newly
discovered evidence, innocence of first degree murder and the death penalty, ineffective assistance of

counsd and Brady and Giglio violations.

A. THE DADE COUNTY STATE ATTORNEY'S OFFICE

Effectivelegal representationwasdenied Mr. Rodriguez becausevoluminousrecordsfromthe
Dade County State Attorney'sOfficewerewithheld fromMr. Rodriguez. Inaddition, other recordswere
not madeavailablebecausethelower court did not rel easethem after conducting anin camerainspection
of items redacted and/or withheld by the State Attorney.

Oneof Mr. Rodriguez' codefendantswas acharacter named Carlos Ponce, aka" Tata'. While
indisputably involvedinthecrimesfor which Mr. Rodriguez wasconvicted, Poncewashever apprehended
ortried. Mr. Rodriguez requested all recordsheld by the State Attorney rel ating to Ponce, but the State
failed to turn over case files # F95-12972 and F95-21757 because they had been lost in the State
Attorney'soffice. Atahearingonthe publicrecordsissue held on December 6, 1996, the Dade State
Attorney's records custodian, Luis Nieves, testified that according to his printouts, Ponce had been
prosecutedin 1995, and that the caseshad been " no actioned"” (sc), and that thefileswerenot, or should
not have been destroyed.(T. 239-255, Volume 4). Thesefiles, relevant to the investigation of Mr.
Rodriguez' case, have never been turned over to Mr. Rodriguez' counsel, despitethe assurance of Mr.

Nieves that he would redouble his efforts to locate the files (T.261, Volume 4).
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Inaddition, numerousrecordsfor whichthe State had claimed exemption wereapparently lostin
the course of ex partecommuni cation between thelower court andthe State. Asaresult, theserecords
werenever sealed nor included withthelower court file.? See PCR. 607-608. At ahearing on December
6, 1996, both Assistant State Attorney Brill and Judge Carney testified that the records, consisting of
handwritten notes, had beenlost (T. 261-282, Volume4). Ms. Brill further testified that shehad neither
itemized the pageswhi ch had beenwithheld, nor specified particular exemptionstaken. Whileitwasclearly
impossiblefor counsel for Mr. Rodriguez to make compl eteargument asto the propriety of withhol ding
thedocuments. Mr. Rodriguez' counsal madeargumentsthat just becausethe noteswerehandwritten, they
were not necessarily exempt from disclosure:

[by Ms. Gardner] [I]nfact there'sbeen testimony to the opposite.
If indeed[the prosecutors|wanted those notesor believed that thesenotes
werejust for their own personal use, they would have, of course, once
they left theoffice, woul d have destroyed those notes, woul d havethrown
them out, would havetossed theminthegarbage, would have put themin
recycling. Thefact that thenotesremainedinthefilemeanthat they are
meant to communi cateand did communicateto subsequent attorneystheir
defense strategies and/or--not defense strategies--their ideasand their
conclusions.

Now, | think that sometimespeopl eget decelved by thefact that theseare
handwritten. It'snot determinativethat somethingisinhandwrittenform
astowhether it isto be afina or formalized document. Just because

these notes were in a handwritten form does not mean that they were
personal notes

(T. 283-284 Volume 4). Itisclear that the lower court improperly withheld the documentsto Mr.

Rodriguez' substantia prejudice.

2IThus rendering effective appellate review by this Court impossible.
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B. THE SUPPLEMENTAL 3.852 RECORDS
Thelower courtimproperly refusedtoallow Mr. Rodriguez to pursuel egitimate supplemental
public recordsrequests, and to amend hisRule 3.850 motion accordingly. PursuanttoFla. R. Crim. P.
3.852(d)(2)(D)(1996), Mr. Rodriguez had timely filed and served supplemental publicrecordsrequests
on May 22, 1997.(PCR. 1379-1480).%> The rule stated in relevant part that:
If arequest or requestsfor production already havebeen served uponan
agency, any supplemental requestsfor production shal befiledwithin 90
days after theinitial production of the records or within 90 days of the
effectivedateof thisrule, whichever islater. Such supplemental request
for production shall belimited to the production of recordswhich only
became known from the records produced in the initial production of
records
(FlaR. Crim. P. 3.852(d)(2)(D) (1997).
Clearly, Mr. Rodriguez fell within the scope of 3.852(d)(2)(D). The supplemental records requested
becameknownfromtheprevioudy requested and supplied records. However, the processwasinterrupted
beforethe supplemental requestshad beenresolved, when Mr. Rodriguez wasrequired by thelower court

tofilehisamended Rule3.852motiononJuly 31, 1997.2% InClaim| of hismotion, Mr. Rodriguez listed

theagencieswho had not complied with hisRule 3.852 supplemental requestsand noted that thecourt had

22 Fla. R. Crim. P. 3.852 originally became effective on October 31, 1996. However, on
November 21, 1996, with 69 days left for Mr. Rodriguez to file his supplemental requests, Mr.
Rodriguez' counsel filed an Emergency Motion to toll Rule 3.852. The motion was granted on
November 26, 1996. This Court then lifted the tolling on March 31, 1997, leaving Mr. Rodriguez until
June 8, 1997 to file his requests.

23 The lower court in an ore tenus order on April 18, 1997 gave Mr. Rodriguez 30 days to file his
amendment. See T.35, April 18, 1997 hearing. By two orders dated May 20, 1997 (R. 1377) and
July 8, 1997(R.1556), this time limit was extended to July 31, 1997.
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not yet rule on those requests. See R. 1867.

OnAugust 20,1997, Mr. Rodriguez timely filed aSupplemental M otionto Compel Disclosure
of Public Recordsrelating to hissupplemental requests.?*(PCR. 2055-2060). However, thelower court
never heard themotionto compel, and at the State'sbehest, scheduled aHuff hearingtobeheldonMarch
13, 1998 regardless of the outstanding public records issues.

OnMarch 13, 1998, at theHuff hearing, thelower court reiterateditsrefusal to hear the August
20,1997 Motionto Compel. It alsorefusedto consider Mr. Rodriguez’ fourthamendment to hisRule
3.850 motion, which Mr. Rodriguez filed at the commencement of theHuff hearing. See T.54. March 13,
1998 hearing. Thisfourthamendment wasfiledinanattempt to at | east include someof the publicrecords
material order to preserve claimsarising from the supplementa materialshehad at that point received,
notwithstanding thelack of complianceby many agenciesand thefailureby the court to conduct ahearing
onthe August 20, 1997 motionto compel. (R.2092-2268). However, thisfourthamendment wasstill
incompl ete, sinceMr. Rodriguez had not received compliancewith hissupplemental requestsfromthe
FloridaHighway Patrol; the Officeof the State Attorney for the Eleventh Judicia Circuit; Clerk of Court
for theEleventh Judicia Circuit; City of Miami Police; Metro Dade Police; Department of Corrections,
FDL E andthe Officeof the Attorney General.> Atthehearing, Mr. Rodriguez renewed hisobjectionto
thefailureof thelower court to consider hissupplemental Rule 3.852 requests(T. 44, Volume6). The

lower court completely disregarded the provisonsof Fla R. 3.852 regarding supplemental requeststo Mr.

24 Under Fla. R. Crim. P. 3.852 (f)(1996), Mr. Rodriguez had 60 days to file his motion to compel.

% At ahearing on March 13, 1998, the lower court refused to consider the March 13, 1998
amendment as "untimely"
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Rodriguez' substantia prejudice. Mr. Rodriguez wasdenied theopportunity tofully litigatehisRule 3.852
requests, and denied the opportunity toamend hisRule 3.850 motionaccordingly. Relief iswarranted.

C. ADDITIONAL PUBLIC RECORDSREQUESTS

On December 29, 30 and 31, 1998, Mr. Rodriguez filed demandsfor additional public records
pursuant to Emergency FloridaRuleof Criminal Procedure (h)(2) (PCR.2558-2565, PCR Supp 243).
Aswiththesupplemental requestsdetailed supra, thelower court failed allow Mr. Rodriguez to present
his requests and litigate them appropriately. Relief iswarranted.

D. CONCLUSION

ThisCourt hasmadeit clear that aprisoner whose conviction and sentence of death hasbecome
final ondirect review isentitledto criminal investigative publicrecordsasprovidedin Chapter 119. See

Venturav. State, 673 So. 2d 479 (Fla. 1996); Anderson v. State, 627 So. 2d 1170 (Fla. 1993);

Muehleman v. Dugger, 623 So. 2d 480 (Fla. 1993); Waltonv. Dugger, 634 So. 2d 1059 (Fla. 1993);

Statev. Kokal, 562 So. 2d 324 (Fla. 1990); Provenzano v. Dugger, 561 So. 2d 541 (Fla. 1990). See

aso Mendyk v. State, 592 So. 2d 1076 (Fla. 1992). Asdetailed above, Mr. Rodriguez wasdenied the

opportunity toinvestigate hisRule 3.850 motion, dueto thelower court'serroneousrefusal toalow him
to litigate his outstanding public records issues. Relief iswarranted.
ARGUMENT 5

FAILURE BY JUDGE CARNEY TO DISQUALIFY HIMSELF

A. JUDGE CARNEY'SBIASAT TRIAL

Judge ThomasM. Carney presided over thejury trid of thiscapital caseand ultimately imposed
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a sentence of death.

Mr. Rodriguez wasdenied hisrightsto due processby virtue of Judge Carney'sobviousbiasand
prejudiceagainst him, which manifesteditself throughout thetria . Totheextent that trial counsdl failedto
object to this evident bias and prejudice, Mr. Rodriguez received ineffective assistance.

Judge Carney's bias and predetermination of the case was obvious from the beginning of the
proceedingsagaingt Mr. Rodriguez. Judge Carney cons stently sustained the State'sobjectionsto defense
counsel'squestionsabout " Tata", to Mr. Rodriguez'ssubstantial prejudice. Seee.g. R. 972. Thoroughthe
judge'sactions, counsel for Mr. Rodriguez washamstrung, and prevented from presenting an effective
defense. Moreover, the judge maintained a campaign of snide remarks, designed to belittle defense
counsal. The Court referred to defense counsel as "ridiculous’ ( R. 1410), and "childish" ( R.1417).

Judge Carney'shiasagainst Mr. Rodriguez wasblatantly reiterated even after Mr. Rodriguez's
capital trid. During asentencing hearing of acodefendant inthehomeinvasion, Judge Carney referred to
Mr. Rodriguez as a"rare, despicable person”.

Theevidentiary valueof the defense case evaporateswhen thejudge prosecutesthe State'scase
and rehabilitatesthe state'scaseadversely toMr. Rodriguez'sposition. Thecourt'sactionwasimproper.

Blancov. Singletary, 943 F.2d 1477 (11th Cir. 1991). Trial counsel wasconstrained by thecourt from

presenting evidence and accepted the court's interference without objecting. Counsel wastherefore

ineffective. Blanco v. Singletary.

TheCourt'sblatant actsof favoritism underminedthecredibility of thedefense caseand prevented
the jury from fairly weighing the evidence presented. To the extent that the trial court would allow,

counsel'sfailureto object or movefor mistrial whenthebiasand misconduct of the court wasobvioudly
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prejudicing the jury, constitutes deficient performance.

Judge Carney'shiasand prejudiceagainst Mr. Rodriguez isfurther demonstrated by hissigning of
asentencing order prepared by the State after some ex parte communication that occurred off therecord.
SeeArgument 1, supra. Thecynica delegationtothe Stateof thejudge'sresponsibility independently to
prepare a sentencing order demonstrated the trial court's bias against Mr. Rodriguez as well as

demonstrating impermissible conduct. InPattersonv. State, 513 So. 2d 1257 (Fla. 1987), this Court

expressly held:
[W]efindthat thetria judgeimproperly delegated tothe stateattorney the
responsi bility to preparethe sentencing order, becausethejudgedid not,
beforedirecting preparation of the order, independently determinethe
gpecific aggravating and mitigating circumstancesthat appliedinthecase.
Section 921.141, Florida Statutes (1985), requires a trial judge to
independently weight the aggravating and mitigating circumstancesto
determinewhether the death penalty or asentence of lifeimprisonment
should be imposed upon a defendant.
Patterson, 513 So. 2d at 1261. A hearing is warranted on thisissue.
B. JUDGE CARNEY'S CONDUCT DURING POST CONVICTION
PROCEEDINGS
Postconvictioncounsel for Mr. Rodriguez hason several occasi ons, moved to disqualify Judge
Carney from presiding over Mr. Rodriguez's Rule 3.850 proceedings.
During post conviction proceedings, Judge Carney has continued his practice of ex parte
communicationswiththe Assistant State Attorney assigned to the case, and defensewitnesses. OnJune

10, 1996 counsel for Mr. Rodriguez filed a motion to disqualify Judge Carney due to his ex parte

communicationswith the Stateregarding aprospectivehearing. Assstant State Attorney Penny Brill had
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requested ahearing onthecase, and counsel for Mr. Rodriguez had assumed that therequested hearing
wasastatusconference because publicrecordslitigationwasnot complete. Inatelephoneconferencewith
Judge Carney'sjudicial assistant, counsel for Mr. Rodriguez requested to appear by telephone on the
assumptionthat thehearing wasto beabrief statusconference. Counsel for Mr. Rodriguez overheardthe
judicia assistant ask thejudgewnhat typeof hearingit would be, and overheard thejudgetell her that it was
anevidentiary hearing. Thenoticeof hearing did not specify the nature of the hearing requested by the
State Attorney. Clearly the judge had heard this representation from one source - Ms. Brill.
Inaddition, at apublicrecordshearing On December 6th, 1996, thelower court informed counsel
for Mr. Rodriguez that hehad excused severa defensewitnessesfrom attending the publicrecordshearing
(T. December 6, 1996, 10)% Counsel for Mr. Rodriguez objected tothe Court'sex parte conversations
with her witnesses and to their summary release from attending the scheduled hearing. The Court's
discuss onswith these subpoenaed personsand their subsequent excusal from appearing at the hearing
denied Mr. Rodriguez hisrightsto present adefenseand to confront witnesses. Based upon hisdiscussion
withthewitnesses, thetrial Court questioned the necessity of subpoenaing theseindividualstotestify,
asserting that thewitnesseshad already complied with defendant'srequest for publicrecords. Notesinthe
possess on of the Court concerning thetribunal'scontact with defensewitnesses, wereintroduced into the

record. Defensecounsel movedthelower court to stay the proceedingsandtoallow theMr. Rodriguez

26l ater in the hearing, the Court nodified this statenment; the
Judge mai ntai ned that he had not spoken with the w tnesses, but that
his judicial assistant had tal ked with the subpoenaed i ndivi dual s.
However, this is a distinction without a difference. It matters not
whet her the Court directly conversed with the subpoenaed w t nesses.
The rel evant consideration is what the witnesses were told, and under
whose authority and direction they were rel eased from appeari ng.
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tofileawritten motionwiththecourt to recuse Judge Carney fromthe proceedings. Themotionto stay
the proceeding wasdenied, and Mr. Rodriguez forced to go ahead with the hearing without hiswitnesses,
to his substantial prejudice.

Furthermore, during thesamepublic recordshearing, it becameapparent that Judge Carney and
Ms. Brill had engaged in ex parte communication concerning the transmittal of portions of the State
Attorney'sfiletothecourt for incamerainspection. Atthehearingit becameapparent that therecords,
oncereviewed by thecourt had not beenreturnedtotheclerk, filed and sealed, asrequested by counsd,
but misplaced. Todeterminewhat happenedtotherecords, counsel for Mr. Rodriguez examined both
Ms. Brill and Judge Carney. Both Ms. Brill and Judge Carney testified that the records had been

transferred by Ms. Brill to the judge after the conclusion of atelephonic status conference with Mr.

Rodriguez' counsdl. (T. December 6, 1996, 276-281). Ms. Brill had not itemi zed theexemptionsshewas
claming and counsel for Mr. Rodriguez wasthus precluded from making argument ontheexemptions.
Again, Mr. Rodriguez was prevented by the court'simpermissibleex parte communication from fully
litigating his public records claims.

InRosev. State, 601 S0.2d 1181 (Fla. 1992), thisCourt heldthat "ajudgeshouldnot engagein
any conversation about apending casewith only oneof the partiesparticipatinginthat conversation. In

State v. Arbelaez, 28 Fla. L. Weekly S586, this Court clarified the Rose decision by stating that

Obvioudy weunderstand that thiswoul d not includedtrictly adminigtrative mattersnot dealinginany way

withthemeritsof thecase." (emphasisadded). Judge Carney'sex partecommunication did not deal with
grictly administrativematters, sncehisactionsin bothinstances precluded Mr. Rodriguez from effectively
litigating his public records issues.
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In addition to his practice of ex parte communication with the State and others, Judge Carney
should have recused himself as being a material witnessin the case. As noted above, Judge Carney
appeared asamateria witnessinthe publicrecordshearing held on December 6, 1996. Counsel for Mr.
Rodriguez renewed her oral motiontodisquaify Judge Carney, which hedenied withthecomment " Since
you've called me, I'll deny it" (T.December 6, 1996, 276).2” Once the motion for disqualification was
made, thejudge, rather thanlimiting inquiry to adetermination of themotion'slegd sufficiency, actively
participated and became awitnessin amini-hearing conducted to determine the judge's actions. Any
pretense of judicia impartiality was lost.

Inaddition, onMarch 9, 1998 counsel for Mr. Rodriguez filed afurther motionto disqualify Judge
Carney onthegroundsof hishaving conducted ex parte communication and having signed thesentencing
order provided by the State rather than conducting an independent weighing of the aggravating
circumstancesand mitigating circumstances(PCR.2341-2353A). See Argument 1, supra. Mr. Rodriguez
requested an evidentiary hearing onthisissue, but it wassummarily denied. Thisinstancerepresented atwo
fold exampleof Judge Carney'shiasand prejudiceagainst Mr. Rodriguez. Not only didthelower court
brushasdeMr. Rodriguez well founded fear of Judge Carney'shiasagainst him, arising fromtheunsigned
sentencing order issue, but heal so ultimately denied ahearing on theissue at which hisown misconduct
would have been exposed. Furthermore, had evidentiary devel opment of theclaim beenalowed by Judge

Carney, hewould havebeenrequiredtodisqualify himself asamateria witnessintheproceedings. The

"Counsel for Mr. Rodriguez followed up her oral motion with alegally sufficient written motion,
timely filed with the lower court on December 16, 1996 (R PCR.645-671). Thiswas denied by the
lower court by order dated January 28, 1997.
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fact that herefusedtodisqualify himsalf and then refused evidentiary devel opment of theissuedemondtrates
the extent of Judge Carney's prejudice against Mr. Rodriguez.

Theappearanceof biasgenerated by Judge Carney'sparticipation asawitnessin the proceedings
isfurther exacerbated by commentshe made during the post conviction proceedings. During the December
6th hearing there was some discussion regarding the relevancy of certain public records. Counsel
attemptedto explicatefor the Court thes gnificance of thesedocumentstoissuesrai sedin postconviction
pleadings. Although thedialoguebetween counsel andthe Court hadinitially beenframedintermsof a
hypothetical, theexchangequickly devolvedinto adiscussion of themeritsof Mr. Rodriguez'scase. The
Court seemed at alossinidentifying thesignificanceof theundersigned'sargumentsregarding theintegral
nature of public recordsto the pending postconviction proceedings. Judge Carney stated that he had
presidedat Mr. Rodriguez'strial, and it waspretty clear whotheshooter was. Theundersigned renewed
her request to disqualify the Court from these proceedings, arguing that the Court had expresseditsopinion
astoMr. Rodriguez'sguilt, and wasunabletofairly and impartialy determinethemeritsof thedefendant's
collateral claims. The Court denied defense counsel's ore tenus motion for recusal.

Judge Carney's bias and misconduct impels Mr. Rodriguez to reasonably question the court's
impartiality. "Inthecaseof afirst-degreemurder trial, wherethetrial judgewill determinewhether the
defendant isto be sentenced to death, thereviewing court should beespecidly sensitivetothebasisfor the
fear, asthedefendant'slifeisliterally at stake, andthejudge'ssentencing decisionisinfact alifeor death

matter." Chastinev. Broome, 629 So. 2d 293, 294 (Fla. 4th DCA 1993)(quoting Livingstonv. State, 441

So. 2d 1083, 1087 (Fla. 1983)).

ARGUMENT 6
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COUNSEL'SFAILURE TO OBJECT TO
UNCONSTITUTIONAL JURY INSTRUCTIONS

A. AGGRAVATING CIRCUMSTANCES
At the time of Mr. Rodriguez' trial, sec. 921.141, Fla. Stat., provided in pertinent part:

(b) The defendant was previously convicted of another capital
felony or of afelony involvingtheuseor threat of violencetotheperson.

*k*k*%x

(d) Thecapital felony was committed while the defendant was
engaged, or wasan accomplice, inthe commission of, or an attempt to
commit, or flight after committing or attempting to commit, any robbery,
sexua battery, arson, burglary, kidnapping, or aircraft piracy or the
unlawful throwing, placing, or discharging of adestructivedeviceor bomb.

*k*k*%x

(f) The capital felony was committed for pecuniary gain.

*k*k*%x

(h) The capital felony was especially heinous, atrocious, or cruel.

The United States Supreme Court'sopinionsinRichmond v. Lewis, 113 S.Ct. 528 (1992) and

Espinosav. Florida, 112 S.Ct. 2926 (1992), requirearesentencing beforeajury inMr. Rodriguez' case.

Mr. Rodriguez' pendty phasejury wasnot given " an adequate narrowing construction,” but instead
wassmply instructed onthefacialy vague statutory language. Following the death recommendation, the
sentencing judge imposed a death sentence. Under Floridalaw, the judge was required to give great
weight to the jury's verdict. Espinosa

Tria counsel failedtoobject. Trial counsel had no strategic reasonfor hisfailureto object. He
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was ineffectivefor not doing so. To the extent the issue could have been presented on direct appedl,
appellate counsel was ineffective for not raising the issue on direct appedl.

B. BURDEN SHIFTING

The Statemust provethat aggravating circumstancesoutwel ghthemitigation. Statev. Dixon, 283
S0.3d 1(Fla. 1973), cert denied 416 U.S. 943(1974). Thisstandardwasnot appliedtoMr. Rodriguez's
capital sentencing phaseand counsel failed to object to the court and prosecutor , improperly shiftingto

Mr, Rodriguez theburden of provingwhether heshouldliveor die, Mullaneyv. Wilbur, 4211 U.S. 684

(1975). Relief iswarranted.

C. CALDWELL ERROR

Mr. Rodriguez' jury wasrepeatedly instructed by the court and the prosecutor that it'srolewas
merely "advisory" in violation of law. Defense counsel did not object to this erroneous instruction.
However, because great weight isgiventhejury'srecommendation thejury isasentencer. Espinosav.
Florida, 112 S. Ct. 2926 (1992). Herethejury'ssense of responsibility would have been diminished by
the mideading commentsandinstructionsregarding thejury'srole. Thisdiminution of thejury'ssenseof

responsibility violated the Eighth Amendment. Caldwell v. Mississippi, 472 U.S. 320 (1983hngdut

theproceedingsinMr. Rodriguez' case, thelower court and the prosecutor frequently made statements
about thedifference betweenthejurors responsbility at theguilt-innocence phaseof thetria andtheir non-
responsibility at the sentencing phase. Asto sentencing, however, they were told that they merely
recommended asentenceto thejudge, their recommendation wasonly advisory, and that thejudgeaone
had theresponsibility to determinethe sentenceto beimposedfor first degreemurder. Thelower court

repeatedly informed thejurorsthat thelower court had therespons bility for decidingwhat punishment shall
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be imposed. Counsel objected to instruction or argument that diluted the jury's sense of responsibility

D. AUTOMATIC AGGRAVATING CIRCUMSTANCE

Mr. Rodriguez wasconvicted of first degreemurder, with robbery astheunderlyingfelony. The
jury wasinstructed onthe"felony murder" aggravating circumstance. Thetrial court subsequently found
the existence of the "felony murder” aggravating factor. (R. 276).

Thejury'sdeliberation wasobvioudy tainted by theunconstitutional and vagueinstruction. See

Sochor v. Florida, 112 S. Ct. 2114 (1992). Theuseof theunderlying feloniesasan aggravating factor

rendered theaggravator "illusory” inviolation of Stringer v. Black, 112 S.Ct. 1130(1992). Thejury was

instructed regarding an automati ¢ statutory aggravating circumstance, and Mr. Rodriguez entered the
penalty phased ready dligiblefor thedeath pendty, whereasother smilarly (or worse) Situated petitioners
would not.

Thedeath penalty inthiscasewaspredicated upon an unreliableautomatic finding of astatutory
aggravating circumstance.

Tria counsel'sfailureto object, whichisacognizableclaimin Rule 3.850 proceedings, seee.q.
Davisv. State, 648 S0.2d 1249 (Fa.4thDCA 1995) constituted ineffectiveassstanceand an evidentiary
hearing is warranted as no tactical motive existed for failing to object.

ARGUMENT 7

THE PROSECUTORIAL MISCONDUCT ARGUMENT

The prosecutor urged the jurors during hisclosing argument at penalty phaseto sentence Mr.

Rodriguez to death onthebas sof inflammatory, improper commentsand numerousimpermissiblefactors.
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Mr. Kastrenakiseffectually foreclosed thejury fromrecommending alifesentence (R. 1840, 1853, 1862).
Thecumulativeeffect of thisclosing argument wasto " improperly gpped tothejury'spassionsand

prejudices.” Cunninghamv. Zant, 928 F.2d 1006, 1020 (11th Cir. 1991). Suchremarksprgudicialy

affect thesubstantial rightsof thedefendant whenthey "soinfect thetrial withunfairnessasto makethe

resulting conviction adenia of due process." Donnelly v. DeChristoforo, 416 U.S. 647 (1974).

Argumentssuch asthosemadeby the State Attorney in Mr. Rodriguez' penalty phaseviolatedue
processand the Eighth Amendment, and render adeath sentencefundamental ly unfair and unreliable. See
Drakev. Kemp, 762 F.2d 1449, 1458-61 (11th Cir. 1985) (en banc); Pottsv. Zant, 734 F.2d 526, 536

(11th Cir. 1984); Wilsonv. Kemp, 777 F.2d 621 (11th Cir. 1985); Newlonv. Armontrout, 885 F.2d

1328, 1338 (8th Cir. 1989); Coleman v. Brown, 802 F.2d 1227, 1239 (10th Cir. 1986). Here, asin

Potts, becauseof theimproprietiesevidenced by the prosecutor'sargument, thejury "failedtogivel[its|
decisiontheindependent and unpregjudicia considerationthelaw requires.” Potts, 734 F.2d a 536. Inthe
instant case, asinWilson, the State'sclosing argument "tend[ ed] to mid ead thejury about the proper scope
of itsdeliberations." Wilson, 777 F.2d at 626. In such circumstances, "[w]hen core Eighth Amendment
concernsaresubstantially impinged upon. . . confidenceinthejury'sdecisonwill beundermined.” 1d. at
627. Consderation of sucherrorsin capital cases"must beguidedby [a] concernfor reliability.” 1d. This
Court had heldthat whenimproper conduct by the prosecutor "permeates’ acase, asit hashere, relief is

proper. Nowitzke v. State, 572 So. 2d 1346 (Fla. 1990).

For each of thereasonsdiscussed above, the Court should vacate Mr. Rodriguez' unconstitutional
conviction and sentence of death. Rule 3.850 relief is warranted.

ARGUMENT 8
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FLORIDA'SDEATH PENALTY STATUTE IS
UNCONSTITUTIONAL

Horidasdeath pendty statutedeniesMr. Rodriguez hisright to due processof law and constitutes
cruel and unusua punishment onitsfaceand asappliedtothiscase. Execution by electrocutionand/or
lethal injection constitutescruel and unusual punishment under the constitutionsof both Floridaandthe
United States. Mr. Rodriguez hereby preservesargumentsasto theconstitutionality of thedeath penalty,
given this Court's precedents.

ARGUMENT 9

THE INCOMPLETE RECORD ARGUMENT

Thelower courtisrequiredto certify that therecord on appeal in capital casesiscomplete, Fla.
Stat. Ann. sec 921.141(4); Fla. Const.art 5, Sec. 3(b)(1), and when errors or emissions appear,
reexaminationfor thecompleterecordinthelower courtisrequired. Delapv. State, 350 So. 2d 462 (Fla.
1977). Portionsof therecord weremissingfromMr. Rodriguez' direct appeal record. For example, the
entireopening argumentismissing. Asaresult, neither thisCourt, nor any futurereviewing court conduct
full review to determine the extent to which Mr. Rodrigueez' constitutional rights were violated.
Furthermore, thereisstill aquestion astotheaccuracy andreliability of thetranscript. Totheextent that
trial and appellate counsdl wereresponsible, Mr. Rodriguez wasdenied theeffectiveass stance of counsdl.

ARGUMENT 10

THE JUROR INTERVIEW AND JUROR MISCONDUCT
ARGUMENT
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HoridaRuleof Profess ond Respongbility Rule4-3.5(D)(4) providesthat alawyer shall notinitiate
communications or cause another to initiate communications with any juror regarding the trial.

Thisprohibitionimpingesupon Mr. Rodriguez' right to freeassociation and freespeech. Thisrule
isaprior restraint. Thisprohibitionviolatesequal protectioninthat adefendant whoisnotin custody can
freely approach jurors to ascertain if juror misconduct occurred while an incarcerated defendant is
precluded form so doing. Death sentenced inmates are so precluded.

ThisprohibitionrestrictsMr. Rodriguez' accessto thecourtsandimpeded hisability todevel op
congtitutiond claimsincluding thoseattacking hisconvocationsand sentences, including hisdesth sentence.
Relief iswarranted.

ARGUMENT 11

IMPERMISSIBLE VICTIM IMPACT

Impermissiblevictimimpact wasconsideredin sentencing Mr. Rodriguez to death. 1nPaynev.
Tennessee, 111 S. Ct. 2597 (1991), theUnited States Supreme Court overruled theholdinginBoothv.
Maryland, 482 U.S. 469 (1987) barring victimimpact evidence. Mr. Rodriguez wastried and sentenced
to deathwhen theholdinginBoothwasundisturbed.?® Payne, however, did not overrule Booth'sentire
holding. Courtsstill may not consider "avictim'sfamily members characterizationsand opinionsabout the

crime, thedefendant and theappropriatesentence.” Payne, 111 S. Ct. at 2611 n.2; Hodgesv. State, 595

So. 2d 929 (Fla. 1992).

8Payne was decided on June 27, 1991. Rehearing was not denied until September 13, 1991, after
Mr. Rodriguez was sentenced to death.
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Prior to Mr. Rodriguez' sentencing hearing, Judge Carney actively solicited theopinionsof the
victim's family members as to what the sentence to be imposed on Mr. Rodriguez should be:
THE COURT: | know that the victim's family has attended all of the
proceedingsinthiscaseand | would appreciateeither indirectly through
you, Mr. Kastrenakisor certainly from one of them asarepresentative,
whatever they choose, what their feelings are about the sentence that
should be imposed.

MR.KASTRENAKIS: We'vealready discussed that and | think they all
plan to be there on March 28th to speak to the Court.

THE COURT: Very well.

(R.1891). Clearly, JudgeCarney intended thefamily members preferencefor deathinfluencehissentence.
Subsequently at the sentencing hearing, family memberstestified, and the State noted that the
victim's family wanted the death penalty to be imposed on Mr. Rodriguez:
MR. TONER: Boththevictim'ssurvivorsand jury haverecommended

unanimousdly in this case 12-0.
Death is the only appropriate remedy in this case.

(R. 1753).
Sentencinginacapita caseistobeindividudized. Thesentencemust betailoredtothedefendant's

characteristics and the circumstances surrounding the crime. Zant v. Stephens, 462 U.S. 862 (1983).

Congderation of theviewsof thevictim'ssurvivorsisnot a" principled way to distinguishthiscase, inwhich

thepenalty wasimposed, fromthemany inwhichitwasnot." Godfrey v. Georgia, 446 U.S. 420 (1980).

Totheextenttrid and gppellate counsd failed to properly litigatethisissue, Mr. Rodriguez received

prejudicialy ineffective assistance of counsel. Mr. Rodriguez requests a hearing on this issue, and
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thereafter, Rule 3.850 relief.
ARGUMENT 12

THE CUMULATIVE ERROR ARGUMENT

Mr. Rodriguez did not receivethefundamentally fair trial to which hewasentitled under the Eighth and
Fourteenth Amendments. SeeHeathv. Jones, 841 F.2d 1126 (11th Cir. 1991). It failed becausethe sheer
number and typesof errorsthat occurredin histrial, when considered asawhole, virtually dictated the
sentence that Mr. Rodriguez ultimately received.

The flaws in the system which sentenced Mr. Rodriguez to death are many. They have been
pointed out not only throughout thisbrief,but soin Mr. Rodriguez' direct apped and whiletherearemeans
for addressing each individual error, addressing each error only on an individua basiswill not afford
congtitutionaly adequate safeguardsagainst Mr. Rodriguez' improperly imposed desth sentence. Thiserror
cannot be harmless. The results of the trial and sentencing are not reliable. Relief is warranted.

CONCLUSIONS AND RELIEF SOUGHT

Based upon theforegoing andtherecord, Mr. Rodriguez respectfully urgesthisCourt toreverse
the lower court order, remand the case to another judge by random selection, grant a hearing on Mr.
Rodriguez'spublicrecordsclams, grant an evidentiary hearing ontheoutstanding pendty phaseclaimsand

guilt phase claims and grant such other relief as the Court deems just and proper.
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