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ARGUMENT IN REPLY

ARGUMENT 1

THE LOWER COURT ERRED IN DENYING MR.
RODRIGUEZ A NEW PENALTY PHASE AFTER THE
EVIDENTIARY HEARING

A. TRIAL COUNSEL'SCONSTITUTIONALLY INADEQUATE INVESTIGATION

Mr. Rodriguez' lack of education and poor performance onthe Bender
Gestalt Visud Motor test rai sed thepossibility that hemay be suffering an
organic brain syndrome. The presence or absence of such adisorder is
best madefollowing acompl ete neurol ogical and neuropsychological test
examination.

(Report of Dr. Leonard Haber, PCR Supp. 1920)(emphasis added).

The Statecontendsthat trial counsdl'sfalluretoinvestigateand present evidenceof Mr. Rodriguez
brain damage, low 1Q and mental retardation wasnot ineffective. WithregardtoMr. Rodriguez' brain
damage, the State contendsthat Mr. Rodriguez’ counsel "did, infact investigateand present al appropriate
and gpplicableinvestigation." Thiscontentionishowever clearly refuted by record of bothMr. Rodriguez
trial and by the post conviction evidentiary hearing.

The Statebasesitsposition onthefact that Dr. Haber, the court gppointed expert, "'recommended
further neurological examinationfor Defendant dueto thepossibility of organic brain syndrome” andthat
the neurol ogi cal examination conducted by Dr. Noble David showed nothing toindicate brain damage.

However, the State omitsto notethat Dr. Haber had in addition recommended neuropsychol ogical testing,

testing whichwasnever performed prior to Mr. Rodriguez' penalty phase. AsDr. Haber had notedinhis

report,



Mr. Rodriguez' lack of education and poor performance onthe Bender
Gestalt Visud Motor test rai sed thepossibility that hemay besuffering an
organic brain syndrome. The presence or absence of suchadisorder is
best madefollowing acompl ete neurol ogical and neuropsychological test
examination.

(PCR Supp. 1920)(emphasis added).

Neuropsychological and neurol ogical testsarenot, asthe State assumes, interchangeable. Thetwoforms
of testing do not function assubstitutesfor oneanother but are separate and distinct disciplines, conducted
by different professionals. Furthermore, as Dr. Haber testified in his deposition, an EEG would not
necessarily identify brain damageand that neuropsychol ogicd testing woul d betherecommended course
of action.

.thisisthefull range of what can bedone: aneurol ogic examinationwhich
probably would benegative. 1'mnot making an absol ute prediction, but
thelikelihoodisit would be negative because those examinationsdo not
usually show positiveresultsintheabsenceof other history. A brainscan,
EEG, which might or might not be negative, but possibly it would be
negative, also, and aneuropsychol ogical examinationwhich hasthebest
chance of being positive becauseit testsdiscrete functionswhich in an
individual withthiskind of performance might show out with somerange

of impairment.

(PCR. Supp.1972)(emphasis added).

Thetria recordisunequivoca. Dr. Haber recommended neurol ogictesting, including EEG, together with
neuropsychological testing. AsDr. Haber himself pointed out, brain damage cannot beruled out without
neuropsychological testing. Tria counsd'sfailureto request neuropsychol ogical testing meant thet easily
available evidence was not presented to the trial judge or jury.

Dr. Haber's recommendation of neuropsychological testing was further supported by Dr.



Latterner'sevidentiary hearing testimony which confirmedtheneedfor suchtesting. Attheevidentiary
hearing she testified that a normal EEG in no way proves the absence of brain damage.

[by Mr. Strand)] Sothebrainoperateslikeahologram. Doesthis
meanthat you can't determineexactly wherethedamageisphysically to
thebrain? Isitlikethereisalesoninthebrainor.. ?

[by Dr. Latterner] Y ou candetermineexactly whereitis, if you have
astructural pieceof evidence, suchasanMRI, or PET scan, or specifics.

[Q] WhataboutanEEG? Wouldan EEG measurethedeficitthat Mr.
Rodriguez had exhibited incompetence?

[A.] No. The EEG measures, usualy its a surface EEG, and it
neurologically assstsinthebrainand asapractical matter isusedtoroute
(5€) out seizure activity.

*k*

[Q] Couldapersonwhomaybehasanormal EEG, isit possiblethat
they could do poorly and show organicity due to brain damage under
psychological testing?

A] Y

[Q.] Would it be unusua?

[A] No.
(T. 126-127 VVolume 10)(emphasis added).
Theissueof whether or not Dr. Noble David found brain damageasaresult of hisneurological examination
isentirely irrelevant. Both Dr. Haber and Dr. Latterner opined that neurologic testing including EEG
examination, standing alone, would not necessarily rule out adiagnosisof organic brain damage. Only
neuropsychol ogicd testing could haveresolved theissue. Theundisputed fact remainsthat Mr. Rodriguez

trial counsel did not follow up on Dr. Haber's recommendati on for neuropsychol ogical testing, andthus



did not conduct an adequateinvestigationinto Mr. Rodriguez' brain damage, to hissubstantial prejudice.

Dr. Latterner'sfinding of brain damage, based on her thorough neuropsychol ogical examinationof Mr.
Rodriguezisrefuted neither by Dr. Haber'sevidentiary hearing testimony nor hisreport and depositionat
the time of Mr. Rodriguez' penalty phase.

The Statenow contendsthat tria counsdl wasnot ineffectivefor fallingtoinvestigateMr. Rodriguez
low 1Q and mental retardation. Itsargument isbased on thefact that Dr. Haber opined that Mr. Rodriguez
is"clearly not mentally retarded". However the Stateignoresthefact that Dr. Haber conducted noform
of psychoeducational testing and at notimeoffered an opinionasto Mr. Rodriguez' level of intellectual
functioning. Infact, during his1990 deposition, Dr. Haber went out of hisway to disavow any opinionon
Mr. Rodriguez' intelligence:

| woul d--] would havetroubledescribing him asreasonably intelligent, and

| wouldn't eventry to estimate hisintelligence. | would say he'sableto
read and write.

*k*

| would not want to givean estimateasto hisintelligencebecause | know
theright way to dothat isto administer aformal intelligencetest which
given some time could be done.

*k*

He may be less than average intelligence.

(PCR. Supp. 665)(emphasis added).
Therecordreflectsthat at notimedid Dr. Haber perform any psychoeducational testingto determineMr.

Rodriguez” intelligencelevels. Histestimony doesnot refuteDr. Latterner'sfinding of an1Q of 64, within



the range of mild mental retardation.

The State's assertion that Dr. Haber's deposition testimony shows that "he was certainly not
retarded" (Answer Brief at 29), isa soamischaracterization of theDSM-1V* definition of retardation. As
Dr. Latterner testified at theevidentiary hearing, accordingtothe DSM-1V , for apatient to be diagnosed
asmentally retarded, threecriteriamust bemet: (1)1Q below 70; (2) deficitsinadaptivefunctioning, and
(3) onset beforeage 18. SeeT. 143, Volume10). Dr. Latterner further testified that to meet the DSM
IV criteriafor impaired adaptive functioning:

..at least two of thefollowing areas need to beimpaired --and impaired

meaning they arereferringtothestandard expected for hisor her age, by

his or her cultural group.

These are the areas. Communication; self care; home living;

socia/interpersonal skills; use of community resources, self direction;

functional academic work; leisure; hedth and safely.
(T. Volume 10. 143)
AsnotedinMr. Rodriguez' initid brief, Dr, Latterner found, asaresult of her objectiveneuropsychologica
tests, that Mr. Rodriguez wasimpairedintheareasof communication and functiona academicskills, and
therefore met the DSM-1V requirement of impaired adaptive functioning.

Theportionsof Dr. Haber'sdepositionwhich, according to the State show that " Defendant'smental
and cognitivefunctioning wassufficient and that hewascertainly not retarded” refertoMr. Rodriguez

abilitytowrite, and Dr. Haber'sopinionthat " he had sufficient al ertnessand sufficient intelligencethat |

regard him to be competent to proceed to trial". Asexplained supra, the DSM-IV definition equates

The American Psychiatric Association Diagnostic and Statistical Manual of Mental Disorders
(Fourth Edition).



mentd retardationwith neither illiteracy, nor competency tostandtrial. Onceagainthe Stateisseekingto
redefinetheDSM-1V criteriafor diagnosing menta retardationtoincludearequirement that inadditionto
two areasof impaired adaptivefunctioning, that the patient must exhibit no areasof nonimpaired adaptive
functioning. Thisis an inaccurate and misleading interpretation of the DSM-1V requirements.

Inaddition, the State attemptsto show that Mr. Rodriguezisnot mentally retarded by reference
to hisability todriveacar and obtainadriver'slicense. Inthesamevein, the StateattemptstorefuteMr.
Rodriguez' mental retardation by reliance on thetestimony of variousprison and police personne who had
interacted withMr. Rodriguez during histimeon Death Row. Again, theargument that Mr. Rodriguez'
good adaptionto prison routine somehow meansthat heisnot retarded fliesin theface of the DSM-1V
definition of mental retardation. The categoriesof adaptivefunctioning detailed abovedo notincludea
category of adaptation to prison conditions, nor does good adaptation to prison rule out mental
retardation.?

The Statea so assertsthat trial counsel wasnot ineffectivefor failingtovisit Cubatoobtainfamily
background information. Thecontentionisbasedin part onthelower court'sfindingthat "Mr. Kalisch
would not have been permitted to go to Cubaanyway" (PCR. 2724). However, asMr. Rodriguez has
made plain, the court'sfinding that Mr. Kalisch would not have been granted entry to Cubaisfactually

incorrect and refuted by therecord. Atnopointintheevidentiary hearing did the State show that it was

2 |nfact the reverse argument can be made. Adaptive functioning relates to everyday living, and

an individua's abilities to make choices relating to daily life. In a prison environment, many of the
routine choices of daily life are removed from the inmate and made by the institution. An individua with
impaired adaptive functioning may respond well to the structured prison environment since the stress of
having to make choices without the mental resources to do so is no longer present.

6



impossible for Mr. Kalisch to travel to Cubato investigate Mr. Rodriguez' family background. Mr.
Kalisch'sevidentiary hearing testimony showsthat hemerely assumed that hewould not be permitted entry
by the Cuban authorities and did nothing to investigate the possibility of such travel:

[by Mr. Strand)] Now, didyouinterview any of or family members
in his hometown in Cuba?

[Mr. Kalisch] No, | did not.
[Q] Andwereyou ableto do that at that time?

[A.] Ldon'tknow. | didn't make arequest to go to Cuba. | had
thought at that time we were not able to go down to Cuba.

(T.212 Volume 10)(emphasis added).?

The Stateal so attemptsto defuseMr. Rodriguez' positionthat Mr. Kalischwasineffectivefor failing
tointerview Mr. Rodriguez' family and othersin Cuba. The Statenotesthat at theevidentiary hearing, Mr.
Rodriguez did not offer any testimony from family membersthat " Defendant did not fare better at producing
thealleged witnessesinthisevidentiary hearing" Answer Brief at 36. Again, the State misrepresentsMr.
Rodriguez' arguments. Thescopeof theevidentiary hearingwaslimitedtoissuesrelatingto Mr. Rodriguez
mental retardation. In the context of Mr. Kalisch's failure to investigate and develop mental health
mitigation, theissueiswhether the background information from such witnesseswasdiscovered and made

availabletothemental health experts. Thiscanbedoneinavariety of ways- throughinvestigator reports,

3 The State's assertion that Mr. Kalisch testified that "he would not be able to travel to Cuba due to
the political climate at the time of Defendant's trial” is a mischaracterization of the evidentiary hearing
testimony. Asthe record reflects, Mr. Kalisch did not render any opinion as to the political climatein
Cuba at the time of Mr. Rodriguez' trial. He merely stated that he did not think he would be able to
travel and thus did not investigate the possibility. The State's attribution of a motive to Mr. Kalischis
improper, not borne out by the record and should be struck.

7



witnessstatementsor livemeetingsbetween thewitnessesand theexperts. Theissuewithinthenarrow
scopeof theevidentiary hearingisthat sinceMr. Kalischdid not travel to Cuba, hewasnot awareof the
true extent of Mr. Rodriguez' early devel opmental and learning problems. Hewasthus deprived of a
va uablesourceof information that would haveled acondtitutiondly effectiveattorney toactively investigate
the possibility of mental retardation. Theissueof whether of not livetestimony waspresented fromthe
Cuban witnesses is therefore not germaneto thispoint. Since Mr. Kalisch did not gather the family
backgroundinformation, hewasnot ableto passit onto Dr. Haber. Contrary tothe State'sassertion, this
information was not made available to Dr. Haber.*

The State asserts that "Dr. Haber had been provided with some of the information related to
Defendant'searly lifein Cuba, including Defendant'sfour year tenurein aCuban prisonfor desertingthe
Merchant Marinesand Defendant'smigrationtothe United Statesviathe 1979 Mariel Boat Lift." Inview
of thefact that nobody investigatedin Cuba, clearly thevast majority of thisinformation camefromDr.
Haber'sinterview with Mr. Rodriguez and not from collateral sourcesin Cuba. However, apatient's
knowledge may be distorted by knowledge obtained from family and their own organic or mental
disturbance, and a patient's self-report is thus suspect:

[1]tisimpossibleto baseareiablecongtructiveor predictiveopinionsoley

onaninterview withthesubject. Thethoroughforenscclinician seeksout
additional information on the alleged offense and data on the subject's

* By contrast, the background materials that Dr. Latterner was provided with include detailed
summaries of interviews with Mr. Rodriguez' mother, father, maternal grandmother, maternal
grandfather, three sisters, three aunts, six uncles, five cousins, two schoolteachers, six assorted friends
and neighbors and Mr. Rodriguez' former wife. See PCR Supp.1473-1504. These summaries show
inter diathat Mr. Rodriguez suffered from long standing developmenta and learning disorders and was
considered to be retarded as a child.



previousantisocial behavior, together with generd "higtorical” information
inthedefendant, rel evant medical and psychiatric history, and pertinent
informationintheclinica and criminologicd literature. Toverify what the
defendant tells him about these subjects and to obtain information
unknown to the defendant, the clinician must consult, and rely upon,
sources other than the defendant.

Bonnie & Slobogin, The Role of Mental Health Professionalsin the Criminal Process. The Case of

Informed Speculation, 66 Va. L. Rev. 727 (1980) (cited in Masonv. State, 489 So. 2d 734, 737 (Fla

1986)).

The State assertsthat Mr. Rodriguez' reliance on Deatonv. State, 635 So. 2d 4 (Fla. 1994) is

misplaced. However, theparallel sbetweenthiscaseand Deston'sarestrikingly smilar. Both casesinvolve
faillure by trial counsel to investigate mitigation. In the instant case, tria counsel failed to have
neuropsychol ogicdl testing performed, despiteit being recommended by Dr. Haber. Hefalledtoinvestigate
family background which would have showntheextent and severity of Mr. Rodriguez’ developmenta and
other difficulties. Hefailed toinvestigate possible causesof Mr. Rodriguez' own eccentricbehaviors. As
with Deaton, counsel'sfailuresweresufficiently seriousto havedeprived [Mr. Rodriguez] of areliable
penalty phaseproceeding. Deatonat 9. Furthermore, the Stateignoresthefact that trial counsel did not
commenceinvestigationinto mitigation until after theguilt phasewasover. This inand of itsalf, congtitutes

ineffectiveassistance. Blancov. Singletary, 943 F.2d 1477 (11th Cir. 1991). The Statemakesmuch of

thefact that Mr. Kalischmoved for, and wasgranted atwo week continuance of thepenalty phase. This
washowever, not dueto any desireto seek timeto preparefor Mr. Rodriguez' penalty phase, but rather
duetoMr. Kalisch'sdetermination hehad towork onaplaintiff'spersonal injury suitin U.S. Digtrict Court

in Puerto Rico before he could make any attempt to prepare for the Mr. Rodriguez' penalty phase:



The undersigned would respectfully request ashort continuance of the
death phaseinthiscasebecause hehasprior commitmentsto bein Santo
Domingo during that week in connectionwiththemassdi saster litigation
arising formafirewhich occurredin San Juan, Puerto Rico on December
31, 1986. TheUnited States District Court for the District of PuertoRico
hasthose partieswho aresettling their claimsto obtainrel easesfromtheir
respective clientsnot later than February 15, 1990. In order to obtain
said releasesin conformity with the directive sent out by the court, the
undersigned must travel to Santo Domingo thisweek and obtainall of the
necessary documentation...

(R.230-231). The extratime was not therefore of any benefit to Mr. Rodriguez' penalty phase.
Findly, theStateassertsthat Mr. Kalisch'sdecision not to present any mental health mitigationwas
strategic, based onthefact that any mental health expert woul d be subject to crossexamination asto Mr.
Rodriguez prior convictions. Firstof all, Mr. Kalischwasnotinapositiontoweight therel ative benefits
of the mental health mitigation against any possible detriment of the prior crime evidence coming into
evidence, since, asexplained supra, hewasnot awvareof thefull extent of mental healthmitigationavailable,

duetohisfailuretoinvestigate. Notactical motive can beascribedto an attorney whoseomissionsare

based on ignorance, see, Brewer v. Aiken, 935 F.2d 850 (7th Cir. 1991), or on thefailureto properly

investigate or prepare. See, Kenley v. Armontrout, 937 F.2d 1298 (8th Cir. 1991); Kimmeman v.

Morrison, 477 U.S. 365(1986). Seeds0, Rosev. State, 675 So. 2d 567 (Fla. 1995); Hildwinv. Dugger,

654 So. 2d 107 (Fla. 1995); Deatonv. Dugger, 635 So. 2d 4 (Fla. 1994). Secondly, astherecent case

of Williamsv. Taylor, 120 S.Ct. 1495 (2000) makes plain, thereisno tactical justification to exclude

compelling mitigation, merely because some unfavorable evidence might come in as aresult:

..astheFederal District Court correctly observed, thefailuretointroduce
the comparatively voluminous amount of evidence that did speak in

10



Williams favor was not justified by a tactical decision to focus on
Williams voluntary confession.

Williams 120 S.Ct. 1495 at 1514.
Thefailureby tria counsel to present thecompel ling evidenceof braindamage, low 1Q, mental retardation
and the statutory mental heath cannot be attributed to strategy or tactic. Relief iswarranted.
B. DR. HABER'SCONSTITUTIONALLY INADEQUATE EVALUATION

The Statebal dly assertsthat thereisno reasonabl e probability that additional informationregarding
the circumstances of defendant's childhood on Cuba would have affected Dr. Haber's assessment of
Defendant asnot retarded, insane, or under "extrememental distress' at thetimeof theincident. However
the StateignoresMr. Rodriguez assertion that hewasnot afforded constitutionally adequate mental health
assistance due to the compl ete absence of neuropsychological testing prior to Mr. Rodriguez' penalty
phase. Had such testing been performed, evidenceof Mr. Rodriguez' severeimpairmentsdueto organic
brain damagewould have been presentedtothejury. Similarly, Dr. Haber's1990 deposition reflectsthat
heneither performed nor requested any psychoeducational or intelligencetesting on Mr. Rodriguez despite
hisconcernsabout Mr. Rodriguez' low intelligence. Whether or not Dr. Haber considered Mr. Rodriguez
to be mentally retarded, the fact that his full scale 1Q at 64 is well within the parameters for mental
retardation is compelling and could and should have been presented to the jury.

The State makes much of thefact that through Mr. Rodriguez' self report, Dr. Haber wasableto
glean asmall quantum of information about Mr. Rodriguez’ early lifein Cuba. However, the State's
assertionisincons stent to the point of oxymoron. First of al, asnoted supra, self report isinadequatesince

the patient'sknowledge may be distorted by knowledge obtained from family and their own organic or

11



mental disturbance, and apatient'sself-report isthussuspect. Second, andinmarked contradiction, the
State goes on to state that "as Defendant refused to cooperate with Dr. Haber in providing further
informationrelatingtohislifein Cuba, Dr. Haber cannot be deemedinadequatefor failing to consider such
informationinhisassessment of Defendant” Answer Brief at 38. Whether or not Mr. Rodriguez had fully
cooperated with Dr. Haber is not the issue here. The issue is whether trial counsel did adequate
independent investigationinto Mr. Rodriguez' background and provided suchinformationto Dr. Haber.
Therecord established unequivocally that hedid not. Asaresult of trial counsel'sfalluretoinvestigate,
Dr. Haber'sownsuperficia gpproachto hisevaluation, andtrial counsdl'sfailuretofollow up Dr. Haber's
recommendation that neuropsychological testing beconducted, Mr. Rodriguez wasrendered deficient

performanceof histria counsal pursuant to Stricklandv. Washington, 466 U.S. 668 (1984), asreinforced

by Williamsv. Taylor, 120 S.Ct. 1495 (2000). Hewasal so denied effective mental health assistanceas

outlined by Akev. Oklahoma, 470 U.S. 68 (1985). Dueto both Dr. Haber'sown cursory evaluation as

well ascounsd'sfailuretoinvestigateMr. Rodriguez early lifein Cuba, Mr. Rodriguez wasdenied effective
mental health assistance at his penalty phase.

The State clamsthat the fact that Dr. Latterner's subsequent opinion, (morefavorableto Mr.
Rodriguez than Dr. Haber's) isinsufficient groundsto grant anew sentencing. However, again, the State
isobdurately ignoring the substance of Mr. Rodriguez' argument. Itisnot themerefact of Dr. Latterner's
findingsthat showsthat Mr. Rodriguez wasofferedinadequate assistance by bothtrial counsel and Dr.
Haber, but the qualitative difference in both the testing performed by the respective doctors and the
information made available to them. Relief iswarranted.

C. PREJUDICE

12



The State contendsthat Dr. Latterner could not establish that Mr. Rodriguez was mentally retarded
based on her failureto establish that hisadaptivefunctioningwasimpaired asrequired by the DSM-1V
definitionof mental retardation. Toreachthisposition, The Statehasgrossy mischaracterized both Dr.
L atterner'stestimony andtheDSM-1V definition. Firstly, Dr. Latterner testified that Mr. Rodriguez met
the DSM-IV definition of significant limitationsin theareasof communication and functional academic
skills, and therefore met the DSM-1V requirement of impaired adaptive functioning. Whatever Mr.
Rodriguez' alleged strengthsin other areas, Dr. Latterner'stest results are not refuted buy any of Dr.
Haber'sfindings The State'sargument isinconsi stent withthe DSM-1V definition of impaired adaptive
functioning. Thefactthat Mr. Rodriguez may function at ahigher level than hislQ might suggestinsome
of theareas delineated by the DSM-1V does not refutethe areasin which heisshownto haveimpaired
functioning. AsnotedinMr. Rodriguez'initial brief at 27, the Stateisattempting tointroduce an additional
prong to the DSM-IV definition of impaired adaptive functioning, namely that al areas of adaptive
functioning must beimpairedfor adiagnos sof mental retardation. Theattemptsby the Stateto show that
Mr. Rodriguez wasnot mentally retarded by pointing to specificincidentsin hispast history doesnot refute
Dr. Latterner'stest resultswhich show impaired adaptivefunctioningin theareas of communicationand
functiona academicskills.> Similarly theuseof testimony from prison and police personnel cannot refute

Dr. Latterner'stest resultsshowing Mr. Rodriguez deficient functioningintheseareas. Thisisespecialy

> One of the instances suggested by Dr. Haber as being inconsistent with a diagnosis of mental
retardation is the fact that he acted as a houseman while incarcerated in the Dade County Jail. Itis
noteworthy Dr. Haber did not opine as to the quality of Mr. Rodriguez' performance in thisrole. The
fact that Mr. Rodriguez is able to mask his disability in some circumstances is not inconsistent with a
diagnosis of mental retardation as Dr. Latterner indicated in her testimony. See T. 21, Volume 10,
Hearing of April 5, 1999)

13



thecase, sinceDr. L atterner'stesting was conducted in Spanish, andincluded testing specifically related
to Mr. Rodriguez' Hispanic background, to take account of Mr. Rodriguez' cultural background.
Additionally, the State presented no evidenceto refuteMr. Rodriguez' low 1Q. AsDr. Latterner
testified, Mr Rodriguez full scalel Qwas64, which put himinthelowest percentileof thepopulation. The
State's assertion that thiswould not have made adifferenceissimply absurd, especially giventhat trial

counsel himself admitted that had heknown of Mr. Rodriguez' low 1Q, hewould havepresentedittothe

jury.
[by Mr. Strand] It's a --let's say hypothetically, below 70 ia
considered mentaly retarded. Would you have presented that tothejury?
[by Mr. Kalisch] Morethanlikely, yes. | think that | should know
that.

(T. 210, Volume 10 hearing of April 5, 1999)(emphasis added).

Furthermore, nothing presented by the Staterefuted Dr. L atterner'sfindingsasto Mr. Rodriguez'
organic brain damage. As noted supra, Dr. Haber himself noted the possibility when he requested
neurol ogical and neuropsychologica testing. Nothing presented by the StaterefutesDr. L atterner'sfindings
of brain damage nor the effects on Mr. Rodriguez' functioning. As Dr. Latterner testified,

[Mr. Rodriguez] has some memory impairment. He has language
impairment. Hehasdifficulty inconcentration. But hismost significant

impairment ishisfunction limit of thehigher cortical, that and reasoning
problems involving judgment and organizational capacities.

(T.131, Volume 10)(emphasis added).
The State contends that there is a "total lack of support in the record" for Dr. Latterner's

conclusionsthat Mr. Rodriguez was under extreme mental disturbance at thetime of thecrime. Once

14



again, the Stateisobfuscating theevidence. Infact, Dr. Latterner'sconclusionsthat Mr. Rodriguez’ low
| Q takentogether with theeffectson hishigher reasoning, judgment and organizational abilitiesseverely
impaired hisability to conform his conduct according to thelaw, and caused him to be under extreme
mental disturbanceat thetimeof thecrime. Thepresenceof thesestatutory mitigating circumstances, as
evidenced by Dr. L atterner'sobjective scientifically soundtestingwoul d certainly have caused thejury to
reach adifferent sentencing determination, contrary tothe State'scontention. Furthermore, evenif Mr.
Rodriguez' mentd statedid not risetotheleve of statutory mitigation, it would till haveprovided valuable
non statutory mitigation inrelationtoMr. Rodriguez' low 1Q, mental retardation, brain damageand other
mental healthissues. Thisomission cannot beharmless. If "theentire postconvictionrecord, viewed asa
wholeand cumulativeof []evidence presented originaly, raise] 5] 'areasonableprobability that theresult
of the[] proceeding would havebeendifferent' if competent counsal" had represented the defendant, then

prejudice is demonstrated under Strickland. Williamsv. Taylor, 120 S.Ct. 1495, 1516 (2000). Mr.

Rodriguez hasdemonstrated prejudiceunder the Strickland and Williamsstandard. Relief iswarranted.
ARGUMENT 2
SUMMARY DENIAL OF NON MENTAL HEALTH PENALTY PHASE ISSUES

A. THE FAMILY, SOCIAL AND CULTURAL MITIGATION

The State contendsthat Mr. Rodriguez trid counsel wasnot ineffectivefor faillingtotravel to Cuba
toinvestigatefamily and social history mitigation, andthat thelower court properly denied thisportion of
Mr. Rodriguez' Rule 3.850 motion without evidentiary hearing. The State contendsthat because Mr.
Rodriguez did not carry hisburden under thisclaim becausehedid not produceany witnessesfrom Cuba

to support Mr. Rodriguez' evidenceof hismental retardation. Herethe Stateisconfusingtheuseof family
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and background testimony asasourceof information that should bemadeavail ableto menta hedlth experts
withits use as non mental health mitigation initsown right. Intheinstant case, the court granted an
evidentiary hearing only onthemental health portionsof Mr. Rodriguez' claim of ineffectiveass stanceof
counsel at his penalty phase:

TheCourtinpart grantsdefendant'srequest for an evidentiary hearing.

Said hearing shall belimitedto claimsof ineffectiveass stance of counse

setforthinclaims3 and 8 of the 3rd amended motionfor rule3.850rdief.
The issue defined is the guestion of mental retardation at the penalty

phase.

(PCR. 2354)(emphasis added).

Theeffect of counsedl'sfalluretotravel to Cubato gather collatera informationfor mental health
expertsisdetailedin Argument 1 supra. However, thelower court'sorder isunequivocal initslimitation
of the evidentiary hearing to ineffective assistance relating to trial counsel'sfailureto investigate Mr.
Rodriguez' mental retardation. Inparticular, thecourt did not allow evidentiary devel opment of factsthat
could havebeen discovered by trial counsel relating to evidenceof non-statutory mitigation, especially

evidenceof abuse, neglect and poverty. Seee.q. Livingstonv. State, 565 So. 2d 1288, 1292 (Fla. 1988),

(sentencevacated after the Court found severa mitigating factors, including thedefendant'sabuseby his
mother’ sboyfriend and hismother’ sneglect during theabuse, outweighed theaggravators). . Ragsdal ev.

State, 720 So. 2d 203 (Fla. 1998) and Arbelaez v. State, 275 So. 2d 309, (Fla. 2000),(this Court

remanded to thelower court for evidentiary devel opment, not only ontrial counsel'sfailureto present
mental health expert testimony but alsofor failingtointroduce evidenceof hisfamily history of abuse);

Freemanv. State, 761 So. 3d 1055 (Fla. 2000). See dsoWilliamsv. Taylor, 120 S.Ct. 1495 (2000),

inwhichtheUnited States Supreme Court granted relief based onineffectiveass stance of counsdl because
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"....thegraphicdescription of [Mr. Rodriguez|] childhood, filled withabuseand privation....might well have

influenced thejury'sappraisal of hismora culpability.” (Williamsv. Taylor),120 S.Ct. 1495 at 1515). The

same considerationsapply equally toMr. Rodriguez' case, andthelower court'srefusal togrant ahearing
on this evidence in its capacity as non statutory mitigation was error.

The State makesmuch of thefact that at the Huff® hearing, thel ower court briefly discussed the
possihility of securingthefamily member evidence by meansof videotaped depositionsin Cuba, rather than
throughlivetestimony inMiami. However, the Stateomitsto notethat Assistant State Attorney, Penny
Brill vociferoudly opposed such measures. |nahearing held beforethelower court onJune 19, 1998, Ms
Brill's position was unequivocal:

[by Ms. Brill] Firgtof dl, I'mnot sure--thesepeoplelive in Cuba
and I'm not sure how defenseis planning on getting them over here, or
how they areplanning on presenting thei r testimony, whichisanissuefor

them.

[theCourt]  Evenif youwentthere, you aretakingabout enormous
expense.

[by Ms.Brill] That'scorrect. Andunder thecase, theHarold case, I'm
not sureyou can do videotapi ng because Cubaisnot acountry wherewe

canextradite someonefrom. Therefore, you can't have perjury charges
against these peoplein Cuba. SoI'mnot surewecando avideotapethat

would be sufficient under the law now.

That's kind of their problem, not necessarily mine....

(T.9-10, hearing of June 19, 1998)(emphasis added).

Given that the scope of the evidentiary hearing waslimited to mental health issuesonly, Mr.

SHuff v. State, 623 So. 2d 982 (Fla. 1993)
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Rodriguez wasableto providethefamily informationto hisexpertintheform of investigator summaries.
See PCR Supp. 1473-1515. However had afull evidentiary hearing been granted on Mr. Rodriguez'
penalty phaseissues, Mr. Rodriguez woul d have been compelled to present witnesstestimony in some
form, whatever theadministrativeandlogistical hurdles. Ms. Brill'sintransgenceinthisregardisinsharp
contrast tothe State's position asargued initsAnswer Brief. The State'sargument isflawed. Thefact
remainsthat the court'sorder setting to hearing waslimited to mental heal thissuesand did not encompass
the non statutory mitigation that required family member testimony.

Inadditiontothefamily member testimony, Mr. Rodriguez wasentitledtoahearingonhisclam
that trial counsel wasineffectivefor failing to present testimony from an expert on Cuban culture. The
State, initsing stencethat thisomissionwasharmless however assertsthat "Miami, especialy the Cuban
community, doesnot lack familiarity, languageor cultural normsor valuesfor personsemigrating from
Cuba'. The State'sassertionisfacile, smplistic and not borneout by therecord. First of all whether or
not "Miami" hasahigh concentration of Cubanimmigrantsand aconsequent familiarity with Cuban culture
issmply irrelevant here. "Miami" wasnot atrier of factinMr. Rodriguez' pendty phase. Themagjority of
jurors in Mr. Rodriguez' case were by their names, probably not of Cuban descent’. The same
consideration appliesto the trial court, Judge Thomas Carney. The State's reliance on extrarecord
assertions about "Miami” issimply irrelevant here. Secondly, even if the triers of fact had personal
experiencesof the Cuban community and culturein Miami, itisalesp of faithto suggest that thegeneralized

"Miami" Cuban cultural experiencesrepresent thoseof Mr. Rodriguez. Mr. Rodriguez wasborninrural

"The respective jurors were Pinkney, Meares, Garland, Cale, Croon, Rudnik, Wethy,
Holbrook, Kyle, Sparks, Borah, Salvador, Cooper and Lengvel. See R. 524.
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povertyin Cuba. After atraumatic early life he cameto the United Statesviathe Mariel boat lift. Mr.
Rodriguez' early lifeexperienceswereinextricably shaped by thehistory, politicsand cultureof hishome
country ashewasgrowing up. The State'sassumption that expert testimony about such mattersasthey
relateto Mr. Rodriguez' experiences would not be helpful to the triers of fact isflawed. The State's
presumptionthat thetriersof fact would beintimately familiar with thedifferencesbetween Cubanand
American culture, and theimmigration experienceisnot only flawed, but fliesintheface of well established
caselaw. Counsel for non-English speaking clientsshould fully evaluate cultural defenseissuesasthey

relateto all phasesof thecriminal litigation. See, Mak v. Blodgett, 754 F. Supp. 1490 (9th Cir. 1991)

(Trid counsdl's penalty phase performancewasdeficient where counsel failed to presentinmitigationthe
testimony of acultural anthropol ogist concerning defendant'sassimilation difficulties, which could have
hel ped to explain both defendant'sinvolvement in crimeand apparent lack of emotionat trial.) Seeaso

Mak v. Blodgett, 970 F.2d 614 (9th Cir. 1992). Thelower court'sorder clearly did not permit evidence

of Mr. Rodriguez' cultural background and experiencesto bepresented. The State'sconfidencethat the
absenceof such expertiseisharmlessismisplaced. Compelling cultura evidenceexistsin Mr. Rodriguez
case, which would have resulted in alife sentence recommendation, had it been presented. Relief is
warranted.
B. THE SENTENCING ORDER ISSUE

The State contends that this claim is procedurally barred, sinceit wasraised oretenusat Mr.
Rodriguez' Huff hearing. The Statehowever omitsto notethat theissuewasalsoraisedin Mr. Rodriguez
Fourth Amended Motionto V acate Judgment of Conviction and Sentencewith Specia Requestfor Leave

to Amend which was filed with the lower court at the same time as the Huff hearingAs the dialog at
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the Huff hearing and thelanguage of thefourth amended pleading madeplan, Mr. Rodriguez had previoudy
been precluded fromfilingafina verson of hisRule3.850 motion dueto avariety of circumstances. These
circumstancesincluded, inter dia, mattersrelating to hispublic recordsrequests, together withalarge
period of timeduringwhichMr Rodriguez' counsdl wasunabletoinvestigateMr. Rodriguez' casebecause
of alack of funding for CCR and CCRC-South. The Fourth Amended Rule 3.850 motionwasfiledto
reflect amendmentsresulting fromMr. Rodriguez review of publicrecordsfollowingthelower court's
precipitousoretenusorder finding compliancewith Chapter 119 and scheduling aHuff hearingonMarch
13, 1998. Thisfourth amended motion represented Mr. Rodriguez’ attempt toincludeal new clamsarising
from public records received since to preceding motion was filed.

The State contendsthat the claimisuntimely and procedurally barred dueto thefact that "Mr.
Rodriguez had beenin possession of the State Attorney'sfilesfor nearly twoyearsprior tothe Defendant's
Huff hearing". Answer Brief at 52. The State's position is based on the contention of Assistant State
Attorney. Penny Brill who represented that thefileshad beeninthe possession of Mr. Rodriguez' lawyers
for"nearly twoyears'. Thispositionwasstrongly refuted by counsel for Mr. Rodriguez, who responded
to Ms. Brill's assertions:

| understand what Ms. Brill issaying but | think that her argument is
defeated by thefact that thiscourt ordered Mr. Rodriguez to attend aHuff
hearingand didn't give Mr. Rodriguez theopportunity tofilean amended
pleading based on any public recordsthat he had received prior to the
actud beginning of thelitigation of thecasg, litigation of thisMr. Rodriguez
convictionand sentences. 1'm not talking about the litigation of 3.852

issues, the public records issues.

So what has happened is that Mr. Rodriguez was given a partial
opportunity to search for and request and analyze public records.
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(T. March 19, 1998 at 41).
Mr. Rodriguez would notethat he hascons stently rai sed theimpossibility of effectively litigating hiscase
in a piecemedl fashion.As early as 1995, counsel for Mr. Rodriguez noted that

[U]ntil thisoffice hashad the opportunity to review not only the public

records which your office has supplied but also those of other state

agencies, weareunableto eva uatewhether your claimed exemptionsare
valid or whether you have fully complied with Chapter 119.

(PCR.114)(emphasis added).

Furthermore, Mr. Rodriguez hasconstantly brought to the attention of thelower court theimpossibility of
filingnumerousversonsof hisRule3.850 motionasrecordscomein piecemea. AsMr. Rodriguez noted
in his third amended Rule 3.850 motion,

It iscounterproductiveto proceed withtheinvestigationwhenitwould
havetoberedoneafter reviewingthefiles. CCR cannot afford theluxury
of duplicativeeffort, particularly inlight of the present budget limitations.
Unlessand until counsel havehad afull opportunity to review al of the
recordsandfully developall of hisclaims, Mr. Rodriguez will bedenied
hisrightsunder Floridalaw and the Eighth and Fourteenth Amendments.

(PCR.1673)(emphasis added).

AtthetimeMr. Rodriguez had filed thismotion, numerouspublic recordsrequests pursuant tothenewly
promulgated Fla. R. Crim.

P. 3.852wereoutstanding. Mr. Rodriguez clearly anticipated being abletofileafinal motion, whenthe
3.852litigationwas complete, whichwould haveincluded claimsbased onall the publicrecordsthat had

filtered in, piecemeal, over the preceding period. In fact that opportunity was never afforded Mr.
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Rodriguez, with the lower court's denial of Mr. Rodriguez' motion to compel the 3.852 requests.

Therecord of Mr. Rodriguez public recordsproceedingsistortuous. It revealsmuch obfuscation
by the State. Itisimpossibletotell fromtherecord whentheportion of the State Attorney filecontaining
the unsigned sentencing order wasinfact received. Reversal iswarranted. See Peedev. State, 748 So.
2d 253 (Fla. 1999) (Becauseweare unableto determinethemeritsof thisclamonthe present record...we
remand without prejudice for Peede to again present this claim to the trial court"). Peede at 256.

ARGUMENT 3
SUMMARY DENIAL OF MR. RODRIGUEZ' GUILT PHASE CLAIMS

The Statecontendsthat thelower court did not err infailingto allow evidentiary devel opment of
Mr. Rodriguez’ guilt phaseclaims. However, the State confusesthe pleading requirementsof Rule 3.850
with the burden of proof required to prevail given evidentiary development of the issues.
A. THE BRADY CLAIM

Regarding theBrady daim,® the State contendsthat "theclaimisinsufficiently pled, [and] thelower
court correctly summarily deniedit”. (Answer brief at 54). Attheoutset, Mr. Rodriguez would notethat
asignificantimpediment to the pleading of thisclamwasthetotd failureof the Stateto turn over Chapter
119 materid srelating to the unindicted codefendant, CarlosPonce. However, even despitethishandicap,
Mr. Rodriguez contendsthat hisBrady claimissufficiently pled. Initsanalysis, the State overlooksthe
pleading requirements of Rule 3.850 and ensuing casesdecided by thisCourt onthisissue. Infact, Mr.

Rodriguez hasclearly met theburden under Fla. R. Crim. P. 3.850. Asnoted by thisCourt, "[w]hilethe

8  Brady v. Maryland, 373 U.S. 83 (1963)
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post conviction defendant hasthe burden of pleading asufficient factual basisfor relief, anevidentiary
hearingispresumed necessary absent aconclusivedemonstrationthat thedefendant isentitledtonorelief".

Gaskinv. State, 737 So. 2d 509 (Fla. 1999). Seeaso Peedev. State, 748 So. 2d 253 (Fla. 1999), "The

rulewasnever intended to becomeahindranceto obtaining ahearing or to permit thetrial court toresolve

disputed issuesin a summary fashion." Gaskin v. State, 737 So. 2d 509 (Fla. 1999).

The Statemakesmuch of thefact that Mr. Rodriguez did not namethecohort of thevictimwith
whom CarlosPoncewasassociated with. See Answer Brief at 54. ThisCourt hasmadeit plainthat the
naming of specific witnessesis not required:

[w]efind no merit in the State's argument that some of Peede's claims
wereinsufficient Ssmply becausehedid not alegethe specificwitnesses
who would testify at the evidentiary hearing. Rule 3.850 required
defendantstoallege" abrief statement of thefacts( and other conditions)
relied on in support of the motion” FlaR. Crim. P. 3.850(c)(6)

(Peede, 748 So. 2d at 253)(emphasis added).
Moreover the Stateallegesthat " nothingin therecord supports Defendant'scontention”. Answer
Brief at 55. Onceagain, thisisa misstatement of the standard by which courtsarerequiredto assessRule
3.850 claims. Theissueis not whether the record supports the claim,® but rather whether or not
"theclaimsareether facidly invaid or conclusvely refuted by therecord.
SeeFla. R.CrimP. 3.850(d). Further, whereno evidentiary hearingis
held below, we must accept the defendant’s factual allegationsto the

extent they arenot refuted by therecord, Lightbournev. Dugger, 549 So.
2d 1365 (Fla. 1989).

® Indeed, logic dictates that if a Rule 3.850 claim had to be actively supported by the trial record, no
claims based on inter alia newly discovered evidence, ineffective assistance of counsel for failure to
investigate or indeed Brady claims could be entertained.
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(Peede at 253)
The State hasnot met thisburdenwith regardto Mr. Rodriguez' Brady claim, and Mr. Rodriguez
should be granted an evidentiary hearing on the issue.

B. INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL AND AKE CLAIM AT THE
GUILT PHASE

Withregardtoineffectiveassistanceof trial counsel at theguilt and jury selection phasesof Mr.
Rodriguez' capitd tria, thelower court completely failedto addressMr. Rodriguez’ specificdlegationsas
totria counsd'sineffectivenessand failed to attach specific portionsof therecord to support hissummary
denid. See PCR. 2354. Thisis plainly erroneous.

With regard to defense witness Jose Montalvo, the record does not refute Mr. Rodriguez'
allegations of ineffective assistance. The bald fact remainsthat Mr. Montalvo had made a statement
exculpatory toMr. Rodriguez. Mr. Monta vo had spokenwith thevictim before hisdemiseand had made
a statement that the victim had described his assailant as a"little fat one" in marked contrast to Mr.
Rodriguez' physical appearance. Therecord reflectsthat trial counsel wantedtocall Mr. Montalvo, and
issued astandby subpoena. However, hefailedto secureMr. Montal vo'sattendance, allegedly because
Mr. Montalvo left the country. The only way to determine whether thiswas aresult of trial counsel's
ineffectivenessisthroughthetestimony of trial counsel. Theonly way todetermineif thisomissonwasin
fact prgjudicial, isthrough thetestimony of Mr. Montalvo and others. Mr. Rodriguez' claimisnot refuted
by the record and a hearing should have been granted on the issue.

Thesameconsderationsapply totrial counsel'sfailuretorequest aseverance. Ascounsel for Mr.

Rodriguez noted at the Huff hearing:
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[W]eshould havethe opportunity to have counsel, trial counsel onthe

stand and weshould havean opportunity for the court to hear whether or

not trial counsal madestrategicand tactical decisonsfor thethingsthat he

did. Forinstance, Mr. Rodriguez' attorney never moved for aseverance

inthiscase. Did henot movefor aseverance becausehedidn't know the

law? Or did he not move for a severance because he made a strategic

decision?
(T.March13,1998at 62). Evidentiary development istheonly meansto determinewhy tria counsel did
not request a severance.

Likewise Mr. Rodriguez' mental health issues asthey relate to guilt phase should have be the
subject of evidentiary development in post conviction proceedings. Asnotedin Argument 1, supra, the
evaluation conducted by Dr. Leonard Haber wastotally inadequate to determine whether or not Mr.
Rodriguez suffered from mental retardation and organic brain damage. Thefact that anorma EEG was
performedinnoway rulesout brain damage, contrary tothe State'sapparent position. Only competent
neuropsychological and psychoeducational testing would have shown the jury the true extent of Mr.
Rodriguez' disabilitiesand hisconsequent inability to bethe" crimina mastermind” behind thecrimein
guestion. Evidentiary development of Mr. Rodriguez' mental healthissuesasthey relateto guilt phase,

including the issue of specific intent is warranted.

ThisCourt has" no choicebut to reversetheorder under review and remand” Hoffmanv. State,

571 So.2d 40, (Fla. 1990) and order afull evidentiary hearing on Mr. Rodriguez' guilt phase issues.

ARGUMENT 4

THE PUBLIC RECORDS | SSUE
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The State contendsthat Mr. Rodriguez' Rule 3.852 supplemental requestswere properly denied
by thelower court because " Therequestspertained to numerousindividua swho Defendant had failed to
show wereunknown or could not have beenknown at thetimeof any earlier requestsor how such persons
wererelevant to hispost conviction proceedings. SeeFla R. Crim. P. 3.852(m) and (n)." Answer Brief
at 73. However the State'srelianceon Fla. R. Crim. P. 3.852 (m) ismisplaced inthiscontext. Under this
Rule, admittedly, thereisarel evancy requirement for recordsto be obtained by acapital post conviction
litigant. However, the Stateignoresthefact that the determination of relevancy isproperly theprovenance
of thetrial court. Becausethetrial court never even got asfar asto hold ahearing on Mr. Rodriguez'
motion to compel these supplemental records, the issue was smply never reached.

Furthermore, the State'sattempted relianceon Fla. R. Crim. P. 3.852 (n)isalsomisplaced. Under
Rule 3.852(n) only whenthe public recordsrequest hasbeen madeoutsidethetimeprovisionsof therule
must the defendant then demonstratetherecordswere unknown or could not havebeenknown at thetime
of any earlier requests. Followingthetolling of Rule3.852, Mr. Rodriguez wasentitled tofile supplemental
and additional requestsandtimely did so. Again, evenif hisrequestswereto bedeemed untimely, itwas
for thelower court to determinewhether theinformationwasknown or could havebeenknown at thetime
of theoriginal request. Again, sincethelower court never heard themotionto compel, Mr. Rodriguez was
unableto makesuchashowing. The Stateal so makesmuch of itscontentionthat Mr. Rodriguez failedto
set ahearing ontomotiontocompe. Mr. Rodriguez hascons stently maintainedthat it istheresponsibility
of thelower court to set hearingson publicrecordsmatters. Mr. Rodriguez' positionisborneout by case

law. In Fuster-Escalona v. Wisotsky, 25 Fla. L. Weekly S1080 (Fla. 2000), Justice Harding's

concurrence made plain that:
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judges...must bemanagersaswell asadjudicators, especialy inlight of
Florida'scrowdedtrial dockets. Trial judgeshaveaduty to periodically
review their docketsand bring up matterswhich theattorneyshavenot set
for a hearing.

(Fuster-Escalona) at 1083.

Insummary, Mr. Rodriguez hasbeen deni ed to opportunity to obtain public records pursuant Chapter 119
and FHaR. Crim. P. 3.852. Relief iswarranted.

CONCLUSION

Mr. Rodriguez submitsthat relief iswarrantedintheform of anew trial and/or anew sentencing
proceeding. Ataminimum, afull evidentiary hearing shouldbeordered. Astothoseclaimsnot discussed
in the Reply Brief, Mr. Rodriguez relies on the arguments set forth in his Initial Brief and on the record.
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