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PRELIMINARY STATEMENT

Respondent wasthe Appelleeinthe FloridaFourth District Court of Appeal and
theprosecutioninthe Criminal Division of the Circuit Court of the Seventeenth Judicial
Circuit, in and for Broward County, Florida.

Petitioner was the appellant in the District Court and the defendant in the trial
court.

In this brief, the parties will be referred to as they appear before this Court,
except that the Respondent may also be referred to as " State" or "Prosecution.”

The following symbols will be used;

AB = Appdllant's Initial Brief
R = Record on Apped

T = Transcripts

=
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STATEMENT OF THE CASE AND FACTS

Respondent accepts the facts as set out by the Fourth District Court of Appeal
in Parker v. State, 780 So.2d 210 (Fla. 4" DCA 2001) for the purposes of thisappeal,
and submits those facts are the only facts necessary to the proper resolution of the

Issue presented.

N
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SUMMARY OF THE ARGUMENT

TheFloridaConstitution, emanating from the peoplethemsel ves, representsthe
supremelaw of the State. Oncethelegidature passesalaw, itisincumbent uponthis
Court to interpret the meaning of that law consistent with constitutional principles
whenever possible.

In 1983 the peopl e of the State amended the Constitutionto further l[imit theright
topretrial release. Articlel, section 14 wasamended to includeanew, broad category
of those who were not entitled to such release. The Constitution sets out the
categories, but does not require any particular findings. Section 903.0471, Florida
Statutes (2000) breathes life into the constitutional provision.

The statute provides substantive due processin that it provides for a standard
of proof necessary to revoke pretrial release. The mere fact that incarceration is a
possible consequence does not automatically require proof beyond a reasonable
doubt. Incarceration may result in many cases where alesser standard is required.

Theprocedure provided for inthe statuteisthe sameasrequired for aprobable
cause finding to hold a defendant following an arrest. The constitution does not
require an adversarial hearing or any particular form of notice. A finding by a

magistrate is all that is required.

[eV)
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ARGUMENT

THE FOURTH DISTRICT COURT OF APPEAL
PROPERLY HELD THAT FLORIDA STATUTE
903.0471 (2000) DOESNOT VIOLATE THE FLORIDA
ORTHEUNITED STATESCONSTITUTION (Restated).

Petitioner comes to this Court from a decision of the Florida Fourth District
Court of Appeal upholding the constitutionality of section 903.0471, Florida Statutes
(2000).

Petitioner, while on pretrial release for the crimes of aggravated fleeing and
eluding, resisting arrest without violence and driving while license suspended, was
once again arrested for the crimes of possession of cocaine with intent to sell and
possession of marijuana. Thetrial court, finding there was probable cause for the
second arrest, revoked Petitioner’s bond in the previous case pursuant to the
provisionsof section 903.0471, Florida Statutes (2000). Petitioner argued bothinthe
trial court andintheFourth District Court of Appeal that section 903.0471 violatesthe
Florida Constitution.

The statute reads:

903.0471 Violation of Condition of Pretrial Release —
Notwithstanding s. 907.041, a court may, on its own
motion, revoke pretrial release and order pretrial detention

if the court finds probable cause to believe that the
defendant committed anew crimewhileon pretrial rel ease.

I~
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Article, section 14 of the Florida Constitution provides:
Unless charged with a capital offense or an offense
punishable by life imprisonment and the proof of guilt is
evident or the presumption is great, every person charged
with acrimeor violation of municipal or county ordinance
shall beentitledto pretrial rel ease on reasonabl e conditions.
If no conditions of release can reasonably protect the
community from risk of physical harm to persons, assure
the presence of the accused at trial, or assure the integrity
of the judicial process, the accused may be detained.
Facial Constitutionality of the Statute
ThisCourt hasconsistently followed the established precept that, if reasonably
possible and consistent with constitutional rights, it should interpret statutesin such
amanner asto upholdtheir constitutionality. See Satev. Mitro, 700 So.2d 643 (Fla.
1997); Satev. Wershow, 343 So.2d 605, 607 (Fla.1977). Theconstitution, emanating
as it does from the people themselves, represents the supreme law of Florida. See
Lanev. Chiles, 698 So.2d 260 (Fla. 1997) (Itisillogical to conclude that the people
of Florida have greater protection in the legidative process where they participate
indirectly through their representatives, than they do in the constitutional initiative
process where they can participate directly by their casting their own votes.) The

people can amend any "portion or portions* of the Constitution in any way that they

see fit; there is no limitation on matters which can be the subject of a constitutional

o
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amendment in Florida. SeeLane, id; Smathersv. Smith, 338 So.2d 825(Fla. 1976).
Once the legislature passes a law, it is incumbent upon this Court to interpret the
meaning of that |aw consi stent with constitutional principleswhenever possible. See,
generdly, Mitro, id.

InSatev. Paul, 783 So0.2d 1042 (Fla. 2001), thisCourt noted that prior to 1983
“therewereonly two typesof casesfor which Floridacourts could deny bail: offenses
punishable by death and offenses punishable by lifein prison.” However, “Effective
January 1, 1983, the Florida Constitution was amended to broaden the group of
persons to whom the courts could deny bail.” 1t is now well settled that, contrary to
the implications of Petitioner’ s argument, the Florida Constitution does not provide
for absolute, unrestricted pretrial release. Indeed, the peoplethemselveshave said that
such release may be denied “[i]f no conditions of release can reasonably protect the
community fromrisk of physical harm to persons, assure the presence of the accused
at trial, or assuretheintegrity of thejudicial process...” And, Respondent submits,
section 903.0471 FloridaStatutes (2000) does nothing morethan breathelifeinto that
constitutional provision.

In Paul this Court recognized the conflict between the Fourth District Court of
Appeal inPaul v. Jenne, 728 So.2d 1167 (Fla. 4" DCA 1999), and the Third District

Court of Appeal in Houser v. Manning, 719 So.2d 307 (Fla. 3¢ DCA 1998). The
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conflict essentialy involved the difference between strict adherenceto section 907.041
and inherent authority in casesinvolving revocation of pretrial release because of the
commission of a second crime. This Court followed the Paul line of reasoning,
holding that a trial court’s discretion to deny a subsequent application for bail is
circumscribed by statute. However, as pointed out by Judge GrossinBarnsv. Sate,
768 So.2d 529 (Fla. 4" DCA 2000), “[t]he legidlature sent a clear signal about
revocation of existing bonds during the 2000 session” by passing section 903.0471,
Florida Statutes (2000). Petitioner contendsthat by passing that section, thelegidature
extracted one form of violation of pretrial release — violation by the commission of
another crime — and gave it a separate, special status.

Petitioner’ sargument that the Fourth District Court erred by “requiring findings
compelled by the constitution which are not contained in the statute” does not stand
up to scrutiny. Itisthefunction of this Court, aswell asthe district courts of appeal,
to interpret statutes and constitutional provisions. Chilesv. Phelps, 714 So.2d 453
(Fla. 1998). Hearguesthat if thetrial court had made a specific finding to the effect
that his detention was necessary to protect the community from the risk of physical
harm, the court would have applied an unconstitutional statute in a constitutional
manner and his argument would have been negated. He supports this argument by

reference to other statutes which quote the constitutional provisions of “risk of
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physical harm” and “ defendant’ sappearance.” However he shiesaway fromthethird
constitutional provision, that relating to the “integrity of the judicial process.”
Infact, Article I, section 14 does not require any particular form of findings.
In Paul, this Court said the 1983 constitutional provision merely adds a broad
additional category of cases in which pretrial release may be denied: where no
conditions of release can reasonably protect the community from physical harm to
persons, assure the presence of the accused at trial, or assure the integrity of the
judicial process. See Satev. Paul, id. Given that language, the Fourth District’s
conclusionthat “[t]helegidativeintent behind section 907.041 was not to narrow the
breadth of the trial court’s discretion under the state constitution, but to be
coextensivewithit,” (Parker v. Sate, 780 So.2d at 212) was entirely reasonable and

well within its power.

Substantive Due Process
Petitioner’ sargument that section 903.0471 viol ates substantive due processin
that it provides for a finding of only “probable cause” rather that proof beyond a
reasonable doubt is equally unavailing.
Petitioner rightly states that due process operates not so much to establish the

guantum of proof necessary in aparticular proceeding, but rather to instruct the fact-
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finder concerning the degree of confidence our society requiresin the correctness of
factual conclusions for a particular type of adjudication. Addington v. Texas, 444
U.S. 418 (1979). Obviously, proof beyond areasonable doubt is the standard used
in most criminal proceedings. Nixonv. Sngletary, 758 So.2d 618 (Fla. 2000) (“ The
Due Process Clause [of the Fourteenth Amendment] protects the accused against
conviction except upon proof beyond a reasonable doubt of every fact necessary to
constitute the crimewith which heischarged.” InreWinship, 397 U.S. 358, 364, 90
S.Ct. 1068, 25 L.Ed.2d 368 [1970].)

But convictioninacriminal casecarrieswith it many consequencesbeyondloss
of liberty. Thereisno reason to conclude that “proof beyond areasonable doubt” is
required in those cases simply because loss of liberty may be one of the many
unhappy resultsof conviction. Indeed, not al proceedingswhichendinincarceration
require such a high standard. The evidence upon which to predicate a violation of
probation must only be sufficient to satisfy the conscience of the court. Bernhardt
v. Sate, 288 So.2d 490, 495 (Fla.1974) And the standard required for pretrial
detention under section 907.041, Florida Statutes (1999) is* substantial probability”
that the defendant falls into one of four enumerated categories.

Contrary to Petitioner’ s argument, section 903.0471 does not involve pretrial

release; rather it deals with revocation of pretrial release of defendants who have
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already had a previous probable cause finding (i.e., probable cause that they
committed thefirst crime). Thusit appliestothat limited number individualswho are
a liberty under restrictions of a greater or lesser degree. And, in spite of the
presumption of innocence, itiswell settled acourt may placerestrictionsonthetravel,
association, or place of abode of the defendant during the period of release. Carter
v. Carson, 370 So.2d 1241 (Fla. 1¥ DCA 1979). Certain courts have even required
defendantson pretrial releaseto surrender passports and report daily to the probation
office, and that they not possess firearms. Polakoff v. United Sates, 489 F.2d 727,
730 (5" Cir. 1974); United Sates v. Perrone, 413 F.Supp. 861 (S.D. Fla. 1979).
Although a defendant is presumed innocent, a defendant on pretrial releaseis
unlike other citizens in that he remains at liberty under a court order. Assuch his
status is more akin to a probationer in that he is clearly on notice of those special
restrictions. Simply stated, due process concerns do not prevent a legislature from
establishing “ probable cause” asastandard of proof in arevocation of pretrial release
proceeding any more than they prevent the establishment of a “conscience of the
court” standard in a probation revocation proceeding. Petitioner’s due process

argument cannot stand.

Procedural Due Process
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Petitioner further arguesthat section 903.0471 viol atesprocedural due process
because it does not provide the procedural safeguards found in section 907.041,
FloridaStatutes (2001), and relieson this Court’ slanguagein Satev. Paul, id., tothe
effect that “ Section 907.041(4)(b)(1) specifically applies to a defendant who has
“previoudly violated conditions of release.”

Respondent submitsthe constitutionality of section 907.041isnot anissue; that
has been decided by this Court in State v. Paul, id. At the same time, the fact that
section 907.041 is constitutional does not mean that section 903.0471 is not.

A defendant on pretrial releaseisat liberty but iscertainly not “free.” See Reno
v. Koray, 515 U.S. 50 (1995). He can be subjected to travel and social restrictions
including arequirement to report weekly to aprobation officer. SeePolakoff, id. He
can berequiredto obey all lawsand remain within thejurisdiction unless of the court
permission was granted to travel, obey all court orders, and keep his attorney posted
asto his address and employment. United Satesv. Robles, 563 F.2d 1308, 1309 (9"
Cir. 1977). Thusadefendant may violate thetermsof pretrial releasein any oneof a
number of ways, and the FloridaL egislature has said in section 907.041 that onewho
faces a revocation of pretrial release under those circumstances is entitled to a
procedural hearing.

At the sametime, in section 903.0471 the L egislature carved out an exception
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for one category of alleged violators: those who are arrested for another crime while
onpretrial releasewhereajudgefindsprobabl e causeto believethe second crimewas
committed. Petitioner contends this amounts to a procedural short-cut which is
constitutionally infirm. However the courts of this State regularly use and rely on
probable cause affidavitsin avariety of situations, such asthe taking of pleas and at
first appearances. See Campuzano v. Sate, 771 So.2d 1238 (Fla 4" DCA 2000);
FlaR.Crim.P. 3.133(a)(3) (indicating that a probable cause determination may be
based on a sworn complaint or affidavit).

Thereisno single preferred pretrial procedure for determining probable cause
for detaining an arrested person pending further proceedings; the nature of the
determination usually will be shaped to accord with the state's pretrial procedure
viewed asawhole. The United States Supreme Court has said that the full panoply
of adversary safeguards—counsel, confrontation, cross-examination, and compul sory
processfor witnesses—arenot essential for the probabl e cause determination required
by the Fourth Amendment. The sole issue is whether there is probable cause for
detaining the arrested person pending further proceedings. “Thisissue,” said the
Court, “ can be determined reliably without an adversary hearing. Thestandardisthe
same asthat for arrest.” And, the Court added, “[t]he use of an informal procedure

isjustified not only by thelesser consequences of aprobabl e cause determination but
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alsoby thenatureof thedeterminationitself.” Gersteinv. Pugh, 420U.S. 103 (1975).

It is well settled Florida law that probable cause is the sine qua non of the
validity of amagistrate’scommitment. Sullivanexrel. McCrory, 49 So.2d 794 (Fla.
1951). However an adversarial preliminary hearing for the purpose of determining if
probable cause exists to hold one accused of a crime for trial is not constitutionally
mandated. Gerstein, id. Infact, although it may be called a hearing, the proceeding
isin the nature of an inquiry and, outside of being conducted by a magistrate, bears
little or no resemblanceto atrial. Stateexrel. Hardy v. Blount, 261 So.2d 172 (Fla.
1972).

The probabl e cause determination provided for in section 903.0471isnomore
or lessprocedurally unfair than the determination which ismade every day of theweek
by trial judgessitting at first appearancesthroughout the State of Florida. See Thomas
v. Jenne, 766 So0.2d 320 (Fla. 4" DCA 2000)(Gross, J., concurring), (Ultimately, this
decision [finding probable causeto believe adefendant hascommitted further crimes
while on pretrial release] restswith the sound discretion of thetrial court, just likethe
setting of reasonable conditions of bond at afirst appearance.) It isin the nature of
an inquiry by a magistrate which has been approved by this Court and the United
States Supreme Court. It is neither procedurally unfair nor unconstitutional. The

holding of the Florida Fourth District Court of Appeal should be affirmed.
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CONCLUSION

WHEREFORE based on the foregoing arguments and the authorities cited
herein, Respondent/Appellee respectfully contends that the court below did not
reversibly err; that section 907.0471, Florida Statutes (2000) isconstitutional ; and that
the judgment of the Fourth District Court of Appeal should be AFFIRMED.

Respectfully submitted,
R OBERT A
BUTTERWORTH

Attorney General
Tallahassee, Florida

CELIA A. TERENZIO
Assistant Attorney General
Bureau Chief

FloridaBar No.

JOSEPH A. TRINGALLI,
Assistant Attorney General
Florida Bar No. 0134924
1655 Palm Beach Lakes Blvd
Suite 300

West Palm Beach, FL 33401
Telephone (561407) 688-7759
FAX (561) 688-7771
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