N THE SUPREME COURT OF FLORI DA

CASE NO. S(O01-1185

STATE OF FLORI DA,

Appel | ant,

V.
JIMM E LEE CONEY,

Appel | ee/ Cross- Appel | ant.

ON APPEAL FROM THE Cl RCU T COURT
OF THE ELEVENTH JUDI CI AL Cl RCUI T,
IN AND FOR M AM - DADE COUNTY, STATE OF FLORI DA

ANSWER/ CROSS- | NI TI AL BRI EF OF APPELLANT

WLLIAMM HENNI'S, [
Assi st ant CCRC
Fl ori da Bar No. 0066850

OFFI CE OF THE CAPI TAL

COLLATERAL REG ONAL COUNSEL
101 N.E. 3RD. AVE., SU TE 400
Fort Lauderdal e, FL 33301
(954) 713-1284



COUNSEL FOR  APPELLEE/ CROSS-
APPELLANT



PRELI M NARY STATEMENT

Thi s proceedi ng i nvol ves an appeal by the State of the
circuit court's grant of penalty phase Rule 3.850 relief,
as well as a cross-appeal by M. Coney of various rulings
made pursuant to Rul e 3.850, including but not [imtedto,
the failure by the circuit court to grant hima newtrial.
The fol l owi ng synbols will be used to desi gnate references

to the record in this appeal:

"DAR. " -- record on direct appeal of 1992 trial to this
Court;

"DAT." -- transcript of 1992 trial;

"R' -- record on instant postconviction appeal;

"Supp. R' -- supplenental record on instant postconviction
appeal ;

REQUEST FOR ORAL ARGUMENT

M . Coney has been sentenced to death. The resol ution
of the issues in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to
all ow oral argunent in other capital cases in a simlar
posture. A full opportunity to air the issues through



oral argunent woul d be nore than appropriate in this case,
given the seriousness of the clains involved and the
stakes at issue. M. Coney, through counsel, accordingly

urges that the Court permt oral argunent.
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STATEMENT OF THE CASE AND OF THE FACTS

The Grcuit Court of the El eventh Judicial Grcuit, Mam -
Dade County, Florida, entered the judgnents of convictions
and sentences under consi deration.

M. Coney was indicted on April 25, 1990 by the grand
jury on two counts; first degree nurder, on the alternate
theories of felony nurder and preneditated nurder, and
arson (DAR 1-2).

After a jury trial, M. Coney was found quilty of
first-degree nmurder and rel ated of f enses.

On March 10, 1992, the jury recomended a death
sentence for the first degree nurder conviction by a vote
of seven (7) to five (5) after deliberating for twenty-
four mnutes (DAT. 2888).

The trial court inposed a death sentence for the First
Degree Murder conviction on March 27, 1992, finding no
statutory or non-statutory mtigation (DAR 412-17).

On direct appeal, the Florida Suprenme Court affirned

M. Coney's convictions and sentences. Coney v. State,

1



653 So. 2d 1009 (Fla. 1995), cert. denied, 116 S. . 315

(1995).

M. Coney filed aninitial notion for post-conviction
relief on March 24, 1997. He filed his final notion for
post-conviction relief on August 5, 1999. On January 31,
2000 and on March 29, 2000, the | ower court hel d hearings

pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993).

(DAR. 344-46, 372-73).

Following the two Huff hearings, the |ower court
entered an order on April 12, 2000 granting a limted
evidentiary hearing on Clains 1V, V, and XIV (Supp.R
851). An evidentiary hearing was hel d on Decenber 13-15,
2000. (R 560-1271).

The first wtness called by M. Coney at the
evidentiary hearing was Manny Casabielle, trial counsel
for M. Coney at the 1992 trial (R 448). He testified
t hat he graduated fromthe University of Florida School of
Law in 1982 and was admtted as a nmenber of the Florida
Bar that sane year (R 449). M. Casabielle testified
that after graduation he worked for about as year for a

2



civil lawfirm then joined the State Attorney's Oficein
Dade County In August 1983, where he was enpl oyed for
about three years (R 450). He left the State Attorney
in January 1986 and worked as a non-partner doing
primarily crimnal defense work at the law firmof Barry
Hal per n and Harvey Shenberg until about Decenber 1989 (R
450) .

Casabielletestifiedthat heleft Hal pern and Shenberg
to forma partnership wwth Frank Quintero, which |asted
for about a year, after which tine he formed a solo
prof essi onal association sonetine in 1990 (R 451). His
recol |l ecti on was t hat he was appointed to M. Coney's case
shortly after he began his solo practice (R 451).

Casabielle testified that he could not recall if he
had tried any capital cases through to the penalty phase
i n May 1990 when he was appointed to M. Coney's case (R
451). Upon further questioning he testified that it was
possi bl e that he had never tried a capital case throughto
the penalty phase before M. Coney (R 452). He stated

t hat he did not request a second chair |awer to work with

3



hi m on the Coney case and that one was not appointed to
assist him (R 454). Casabielle testified that Grcuit
Judge Roy GCel ber appointed himin May 1990 to represent
M. Coney due to a conflict of interest by the public
defender (R 460).

M. Casabielletestifiedthat as to preparing for the
penalty phase in a capital case, "I don't believe | had a
| ot of experience" (R 460). He also testified that
there had been "a nunber"” of problens during his |egal
career with bar disciplinary proceedings (R 462). He
al so testified that he had never been found i neffective by
any court (R 463).1

M. Casabielle testified that he did not have a cl ear
recoll ection of what he did to prepare for M. Coney's
trial in 1992 (R 464). He then testified that he had no

recol l ection of ever seeing a pro se 3.850 notion in the

'On May 12, 1992, the trial court found that M.
Casabielle's failure to tinely file notice of appea
followng M. Coney's capital nurder trial and sentence
"constituted ineffective assistance of counsel” (DAR
339).



court file filed by M. Coney concerning his 1976 prior
violent felony conviction (R 469). He then testified
that he did not recall speaking with M. Coney's 1976
trial counsel, Louie Beller, or with appellate counsel
Paul Morris, or review ng the appellate opinion fromM.
Coney's 1976 case as part of his preparation for the 1992
trial (R 475-76).

Casabiell e reviewed the appell ate opinion which was
I ntroduced as Defendant's Exhibit Hand reiterated that he
was not famliar with it at the tinme of M. Coney's trial
(R 477). He also reviewed the May 21, 1976 defense
notion for psychiatric evaluation of M. Coney signed by
M. Beller, later admtted into evidence as Defendant's
Exhibit |, and then testified that to the best of his
recol |l ecti on he had not seen the docunent before (R 479,
481). He agreed that based on this record he shoul d have
been on notice in 1992 that there were possible
psychi atric or psychol ogi cal concerns invol ving M. Coney
(R 480).

M. Casabiellereviewd a col | oquy bet ween hi nsel f and

5



Judge Smth that took place at a pre-trial hearing on
January 31, 1992 during which he advised the court that
M. Coney had been evaluated by a nental health expert
(R 484-86). He testified that he renenbered "that there
was a psychiatrist that did evaluate M. Coney," but he
did not renmenber the tinme frane as to when that was done
(R 484). After reviewing a docunent |ater entered into
evidence as Defendant's Exhibit K M. Casabielle
i dentified the docunent as his April 1, 1991 notion for a
psychol ogi cal exam nation of M. Coney (R 488). He
further testified that based on a review of Defendant's
Exhibit L, a copy of a hearing transcript of April 8,
1991, the notion was granted and a specific expert, Dr.
Castiello was nentioned (R 489). He then identified an
April 23, 1991 order signed by Judge Roy Cel ber,
Def endant' s Exhibit M authorizing a $500 paynent for a
psychol ogi cal examnation (R 490). He identified and
read intothe record his letter addressed to Dr. Castiello
dated May 1, 1991 (R 494-95). The letter, introduced as

Def endant's Exhibit O states that a certified copy of
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Judge Celber's order is attached and that M. Casabielle
"asked to you perform a psychol ogi cal eval uation of M.
Coney for the purposes of aiding the undersigned in
preparation of M. Coney's defense" (R 495).

M. Casabielle testified that he did not knowif Dr.
Castiell o ever saw M. Coney and he had no recol | ecti on of
whet her Castiello had prepared a report, and further
testified that if Dr. Castiello had prepared a report, it
should be in the trial attorney file (R 496).

After reviewwng his billing records, Casabielle
testifiedthat other than the entry connected to preparing
the letter on May 1, 1991, the only other charge he bill ed
for contact with Dr. Castiello was for a .3 hour tel ephone
conversation on February 27, 1992 (R 497).

He then reviewed a note, |later admtted i nto evi dence
as Defendant's Exhibit P, fromhis Coney trial file, that
he identified as being in his owm handwiting (R 498).
Casabielle then read the note into the record, stating
that it read: "[n]ext to a notation that appears to be

February 27th | wite: Spoke to Dr. Castiello slash won't

7



do it because the county won't pay...[wjon't do it because
county won't pay or will pay only $150" (R 498-99).

M. Casabielle next testifiedthat his billingrecords
i ndi cated that he billed for 14.7 hours of total time with
M. Coney, including two tel ephone calls, during the tine
period fromhis initial appointnent in May 1990 until the
trial began in February 1992 (R 500). He agreed that
the billing records reflected no neetings with M. Coney
during two periods of tinme, fromJuly 19, 1990 - Cctober
22, 1990 and fromMarch 25, 1991 - January 10, 1992. (R
501).

He then reviewed a July 12, 1990 letter fromJinme
Coney addressed to Judge Celber that was admtted into
evi dence as Defendant's Exhibit Q (R 501-503). He then
testified that he did not recall if he discussed M.
Coney's letter to the Judge or whet her there was a hearing
before the Judge on M. Coney's petition (R 503). He
then reviewed Defendant's Exhibit R, M. Coney's Cctober
12, 1990 Pro Se Mbtion for Change of Counsel, after having

testified that he did not recall review ng the docunent
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when he net with the State the day before his testinony
(R 504). He also testified that he did not recall if
there was a hearing before Judge Gelber on M. Coney's
Cctober 12 notion (R 505).

The witness then reviewed what was admtted as
Def endant's Exhibit T, a My 22, 1991 letter from M.
Coney to M. Casabielle asking to see him or his
I nvestigator (R 515). He testified that he did not
recall receiving the letter in 1991 (R 515).

M. Casabielle testified that i n June 1991 he | ear ned
about an investigationinto alleged corruptioninthe Dade
County circuit courts called OQperation Court Broom from
articles in the newspapers, including the June 13 and 15,
1991 Mam Herald articles, marked for identification as
Def endant's A-21. (R 517). He testified that he saw
articles in the newspapers about Operation Court Broom
that included his nane (R 517). He then testified that
an FBI and FDLE agent attenpted to interview him
concerning Qperation Court Broom but he did not speak

wth then in 1991 or at any tine since then (R 518).
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He stated that he never testified in federal court
concerni ng Operation Court Broom (R 519). He testified
that he never discussed Qperation Court Broom with M.
Coney, with the qualification that "[d]Juring the trial
there was an i ssue during voir dire. There was, | believe
a juror whose husband was with the FBI, and that was
brought to the Court's attention. And | believe we asked
questions of that juror separate from the rest of the
panel” (R 520).

I n response to the question as to whet her he was under
I nvestigation for all eged ki ck-backs during 1991 and 1992,
M Casabielle testified that based on what he read in the
newspaper "it appeared that | was sonehow being
| nvesti gat ed"” (R 521-22). The lower court then
sustained the State's objections to subsequent questions
as to (i) whether M. Casabielle believed he had any
ethical responsibility to reveal to M. Coney that he was
under investigation and; (ii), if he was involved from
1988-1991 in a schene to pay a percentage of his final

fees on circuit court appointnents back to Judge Roy
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Gel ber inreturn for the appointnents (R 522, 526, 531).

Fol l owi ng the court's ruling, the direct exam nation
of M. Casabielle noved into the area of the post guilt
phase appoi ntnent of experts for the penalty phase. M.
Casabielle identified Defendant's conposite Exhibit U as
his notion for costs for a neurol ogical evaluation of M.
Coney and an associated order signed by Judge Smth
appoi nting Dr. Nobl e David, and he then testified that Dr.
David did in fact examne M. Coney (R 533-34). He
testified that he could not recall if he had previously
seen Dr. David's report, Defendant's Exhibit V, but that
he did review it before testifying (R 535). He
acknow edged that the report indicated that Dr. David's
neur ol ogi cal exam nation was perforned with M. Coney in
manacl es and shackles (R 536). He testified that he did
not personally observe the exam nation and relied on Dr.
David to performit appropriately (R 536).

M. Casabielle testified that Dr. David s report

mentions that M. Coney reported to Dr. David that he had
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polio as a child, but Casabielle stated that he did not
know if polio can have neurol ogical conplications (R
537). He testified that he did not call Dr. David as a
W t ness because "he basically told ne there was not hing
wong with M. Coney" (R 537). In response to the
gquestion as to why he retained Dr. David, he stated that
he was | ooki ng for "physiological brain damage" that he
could use in mtigation (R 537). He was unable to
explain the final paragraph in Dr. David s report
referring to potential neuropsychol ogical testing to be
done by the psychiatrist, Dr. Mutter (R 538).

He then testified that M. Coney "probably did not
read this particular report" (R 538). He testified that
he asked for the report to be sealed in the appellate
record and that his rationale today for this action was
"because | would want there to be no question that an
exam nati on was done and what the results were" (R 540).
He agreed that it would be consistent that if Dr.
Castiell o had done a report for hi mhe woul d have done t he
sane thing as to that report (R 540). He testified that
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he had never destroyed an expert report rather than
retaining it in his trial file or filing it in the
appel late record (R 541).

M. Casabielle testified that he was not sure that in
1992 he could distinguish anong a neuropsychol ogi st, a
psychiatrist and a neurol ogi st (R 541). He then
identified Defendant's Exhibit X, notion to appoint a
psychiatrist for a psychiatric evaluation, and an order
appointing Dr. Charles Mutter (R 543). He stated that
Dr. Mutter also evaluated M. Coney, but again, he had
failed to personally attend the evaluation (R 543-44).
M. Casabielle testified that he reviewed the report,
i ntroduced into evidence as Defendant's Exhibit W after
Dr. Mutter conpleted it in 1992 and had reviewed it again
prior to his testinony (R 544). He stated that his
review of the report indicated to himthat "it appears
that Dr. Mutter is saying that there's nothing wong wth
M. Coney" (R 545).

M Casabiell e agreed that the |ast paragraph of Dr.

Mutter's report was i naccurate, in that it indicated that
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M. Coney's profession of innocence precluded any
consideration of mtigation at the penalty phase (R
547). And he also testified that his understandi ng of the
case law in 1992 supported the position that evidence of
good behavior in prison of the kind noted in Dr. Mitter's
report could have been mtigating evidence (R 547). He
said his opinion about whether M. Coney had read Dr.
Miutter's report was the sane as that expressed about Dr.
David's report (R 548). He also testified that part of
the reason that he had the reports of both Dr. David and
Dr. Miutter sealed in the Court file was "to protect
nyself" (R 548). He agreed that his billing records,
Def endant's Exhibit N, reflected that all his work with
the experts took place during the week prior to the
begi nning of the penalty phase before the jury which
commenced on March 9, 1992 (R 550-51).

M. Casabielle testified that he did not recall
whet her the investigator that he retained on M. Coney's
case, Al Fuentes, had done any investigation for the

penalty phase (R 552). He stated that if he had done
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so, he would have billed for such work (R 328-29, 552).

M. Casabielle then testified that he did not see it
as part of his responsibility to explain to the experts
that he retained what the Florida statutory mtigating
ci rcunstances were or what they neant (R 555). M.
Casabielle testified that after M. Coney was found
guilty, his plan was "to speak to the famly and get sone
experts to see if they could help”" (R 557). He stated
that he could not recall what background nmaterials he
provided to either Dr. Mutter or Dr. David (R 557). He
testified that he could not renenber if he acquired M.
Coney's Departnent of Corrections records in preparation
for the trial, although he stated he recall ed sone parts
of M. Coney's prisonrecord (R 558-59). He agreed that
prison records could be a source of mtigation evidence
(R 565). He testified that when he net with the State
the day before his testinony, he reviewed transcripts of
former Judge Roy CGel ber's testinony in federal court (R
566) .
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M. Casabielle testified that he created handwitten
notes, Defendant's Exhibit Z, when he interviewed sone of
M. Coney's relatives prior to the penalty phase (R 569-
70). After reviewing his notes, he agreed that they
I ncl uded reports that M. Coney had been puni shed by his
grandparents with a swtch and a belt, that there had been
a childhood head injury inflicted on M. Coney by Jessie
Coney, that M. Coney's stepfather had attacked himwth
a knife, that M. Coney had "i nagi ned" the presence of a
casket in the yard when it was not there at age 12, and
that M. Coney snell ed gasoline when he was age seven or
eight to the point of intoxication (R 571). M.
Casabiell e stated that he never tried to arrange a neeti ng
bet ween t he experts he retained and the fam |y nenbers of
M. Coney (R 572). He testified that he could not
recall if he passed along the information nenorialized in
his handwitten notes to the experts. (R 572).

On cross-exam nation, M. Casabielletestifiedthat he
"had i nterviewed" all the i nmates who were on the fl oor of

Dade Correctional where the hom ci de took place (R 585).
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He stated that during his guilt phase investigation M.
Coney professed his i nnocence and did not want to talk to
hi m about the death penalty (R 585). He stated that as
a client, M. Coney "was not easy" and that it appeared
fromthe correspondence he had revi ewed that M. Coney had
tried to fire him (R 588). He agreed wwth the State's
characterization that M. Coney wanted himto concentrate
on Phase one. He testified that after M. Coney was
convi cted, he got two weeks to prepare for phase two, the
penalty phase (R 592).

He testified that during the course of his
i nvestigation in M. Coney's case, he learned that M.
Coney had been accused of raping other inmates (R 599).
He testified that the prison records found in his trial
file, Defendant's Exhibit 2A, did not include any account
of these accusations (R 600).

After review ng a col |l oquy bet ween Judge Smth and M.
Coney fromthe trial record, the wwtness testified that it

appeared that he had "shared the findi ngs," though not the
witten reports, of Drs. Mutter and David with M. Coney
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(R 610). Hetestifiedthat "[t] here's absol utely nothing
that | didn't do for any reason other than that what |
fully believe to be in the best interest of nmy client”
(R 616). He testified that he thought he did a good job
for his client when he obtained a seven to five death
recommendation (R 617).

Onredirect M. Casabielletestifiedthat he coul d not
remenber the nanmes of any inmates that he interviewed at
Dade Correctional Institution (R 618). He then
testified that Al Fuentes, his investigator, had
interviewed inmates (R 619). The |lower court sustai ned
the State's objection to the question as to whether M.
Fuentes had prepared witten reports as to the substance
of the interviews of any of the inmates (R 328-29, 619).
He testified that he did not recall telling postconviction
counsel that he believed one of the factors in the jury
recommendat i on was resi dual doubt about M. Coney's guilt
(R 620).

He testified that he did not recall ever seeing any

information that indicated that M. Coney had been
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adj udi cated guilty of raping other inmates (R 625). He
testified that it was not strategy when he failed to visit
M. Coney for nine nonths in 1991-1992 (R 625-26). He
testified that he believed that he had an i ndependent
responsibility as counsel to do penalty phase
| nvesti gation (R 627). He testified that as an
attorney, he, not the witnesses, would be in the best
position to understand what testinony and evi dence woul d
be potentially mtigating (R 629). Dr. Nobl e David
was then called as a wwtness by M. Coney (R 631). Dr.
David testified that he was a physician specializing in
the field of clinical neurology and the State stipul at ed
to his qualifications (R 632). Hetestified that he was
practicing in Mam in March 1992 at the time of M.
Coney's penalty phase (R 633). He further testified
t hat he exam ned M. Coney on March 5, 1992 "according to
the letter of ny examnation' (R 634). He stated that
attorney Casabielle contacted himafter the verdict and
"wanted ne to examne [M. Coney] to see what | thought

hi s neurol ogic status was" (R 634).
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He al so testified that what historical data he got,
cane fromhis interviewwith M. Coney at the tine of the
exam nation and that "I don't find in ny folder or
recol l ect review ng any nedi cal records pertaining to the
defendant” (R 635). He testified that in his opinion,
foll ow ng the exam nation, he "could find no evidence of
neurol ogic disease or history that would suggest an
| nportant neurologic inpairnent” (R 636).

He testified that during the neurol ogi cal eval uation
M. Coney was restrained, in that "[h]e was wearing
manacl es and his lower extremties were shackled" (R
637). Dr. David agreed that these conditions constrained
hi s exam nation, although he "tried to get around this by
doing the examnation that | could that were nanageabl e
within that framework” (R 638). He then testified that
he had revi ewed a March 15, 2000 report of a neurol ogi cal
exam nation of M. Coney by Dr. Thomas Hyde and a June 20,
2000 report of a neuropsychol ogi cal evaluation by Dr.
Hyman Ei senstein (R 639). He then testified that

"anot her exam ner mght cone to the different conclusion
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and place a different total value on one or another
observation" (R 642). He also stated that had been in
favor of neuropsychol ogi cal testing bei ng perforned on M.
Coney in 1992 (R 643). On cross-examnation Dr. David
agreed that his conclusion in 1992 was that there was no
evi dence of any neurol ogi cal di sease or history that would
suggest inportant neurological inpairnent, and that he
found no evidence of brain injury (R 650).

Dr. Charles Mutter was then called by M. Coney (R
651) . Dr. Miutter testified that he was a physician
specializing in the practice of psychiatry and forensic
psychiatry (R 652). He stated that he perfornmed an
evaluation of M. Coney at the Correctional Center on
March 6, 1992 and generated a report on March 9, 1992 (R
652). He testified that the purpose of his exam nation
was to determne if there were aggravating or mtigating
circunstances (R 653). He testified that he went into
sem-retirenment in 1996 and many of his files were
destroyed, so that the only indication of what background

materials or records that he had access to at the tinme of
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M. Coney's evaluation would be his original report (R
654). He testified that based on M. Coney's profession
of i nnocence, he thought a pol ygraph shoul d be consi dered
(R 654). He also indicated that he thought that M.
Coney's putative description of his attenpts to conform
his conduct to the prison systemwere notable (R 654).
He testified that a passed pol ygraph and/ or good prison
behavi or could both be mtigation (R 656). He affirned
that his 1992 report indicated M. Coney's history of
short termanti-depressants while in prison and sui ci dal
| deati on, both probably based on M. Coney's self-report
(R 656). Dr. Mutter testified that at the tinme of his
exam nation of M. Coney he did not detect any signs of
clinical depression (R 656). He testified that to the
best of his know edge he did not communicate with M.
Casabielle after M. Coney's evaluation. (R 657). After
exam ni ng Defendant's Exhibit 2C, aletter fromDr. Mitter
to Judge Smth dated March 9, 1992, he confirned that the
| etter indicated that he did have a conference before the

eval uation of M. Coney with Casabielle (R 658, 662).
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He then testified that he did not reviewDr. Noble David's
report prior to preparing his own report nor did he speak
with Dr. David (R 659).

On cross-exam nation Dr. Mutter testified that he had
performnmed eval uations invol ving i ssues of aggravation or
mtigation ten to twelve tines during his career (R
660) . He testified that an incident when M. Coney was
treated with anti-depressants could be inportant because
"there are people that have enotional disturbances that
ar e undi agnosed or unrecogni zed that can exist" (R 666).
He testified that in 1992 he saw no indication of frontal
| obe dysfunction, major nental disorder or brain damage
(R 669).

On redirect, Dr. Mitter stated that he did never
per f or med neur opsychol ogi cal testing hinself, other than
sonetinmes administering the MWl (M nnesota Miltiphasic
Personality Inventory), and he testified that it was not
indicated wwth M. Coney (R 670). Hetestified that M.
Casabi el | e di d not ask hi m to adm ni ster

neur opsychol ogi cal tests (R 670-71). He also testified
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that if there were records or nedical reports nade
available to himthat were contrary to the findings he
made after a "cold" evaluation he would reconsider his
opinion (R 772-73). Dr. Thomas Hyde was then call ed
as a wtness for M. Coney (R 699). Dr. Hyde testified
that he is a behavioral neurologist, has been board
certified since 1990 as a neurol ogist, and i s enpl oyed at
the National Institutes of Mental Health (R 700). The
State stipulated to his qualifications (R 701). He
testified that diagnosis of psychiatric and neurol ogi cal
Il nesses are an established part of his practice (R
702) .

He testified that he exam ned M. Coney in March 1999
and produced a report, Defendant's Exhibit 2E, which he
ildentified on the wtness stand (R 702-03). He
I dentified a package of background materials, Defendant's
Exhi bit 2F, that had been supplied to himby M. Coney's
postconvi ction counsel (R 704-705). He then testified
t hat based on his neurol ogical evaluation of M. Coney,

along with the background nmaterials he revi ewed, he had
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formed an opinion as to presence of mtigation (R 706).
He then explained that "[my opinion is that M. Coney
has evidence of neurological abnormalities and ngjor
psychiatric illness" (R 706). He also noted that M.
Coney's records indicated nunerous instances of
psychotropic drugs being prescribed to him in prison,
I ncl udi ng Si nequan and Thorazine (R 706).

Dr. Hyde testified that after he fornmed his opinion
and wote his report he reviewed two reports, Defense
Exhibits 2G and 2H, that had been prepared by defense
neur opsychol ogi st Dr . Hyman Eisenstein and state
neur opsychol ogi st Jane Ansl ey (R 710). Dr. Hyde
testified that he has relied on the findings of
neur opsychol ogi sts as part of the basis of his nedical
opinions (R 711). He then testified that he found
not hing i nconsistent wwth Dr. Eisenstein's findings and
his own findings, "with the caveat... that | was surprised
that M. Coney did as poorly as he did" (R 712). He
testified that he was surprised that Dr. Ansley didn't

find nore abnornmalities and that he "found her expl anati on
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for Dr. Eisenstein's finding of right hem spheric
dysfunction unconvincing," specifically her report that
M. Coney had a significant peripheral injury to the left
hand (R 713). He explained that he found no evidence
based on his own neurol ogical evaluation that M. Coney
had upper extremty weakness, sensory loss or reflex
change on either side (R 714). He noted that Dr.
David's evaluation also failed to note any such loss (R
715). He al so testified that Dr. Eisenstein's findings
of right hem spheric dysfunction along with the 20 point
spread between M. Coney's verbal and performance 1Q
scores were indicia of brain damage (R 716-17).

On cross-examnation, Dr. Hyde testified that he was
personal |y opposed to the use of the death penalty in the
United States (R 718). He testified that he was not
opposed to the use of the death penalty in cases of
genocide (R 720). He stated that he interviewed M.
Coney for an hour and fifteen mnutes, and then did
neurol ogi cal testing for forty-five mnutes (R 723). In

response to the | ower court's question, Dr. Hyde testified

26



that "[g]iven [M. Coney's] history and given his rel ative
normality of neurologic examnation, and | think the
presence of the gabellar reflex is nost |ikely due to | ong
standing devel opnental frontal |obe dysfunction, not
conplete obliteration of the front |obes by any
st andpoi nt, but sone degree of frontal |obe dysfunction”
(R 755). He also opined that M. Coney "has had | ong
st andi ng | mpul se  control probl ens and behavi or
problens...nediate[d] by frontal |obe dysfunction" (R
755) . He testified that his opinion concerning the
presence of right hem sphere brai n damage was based on Dr.
Ei senstein's work (R 758). He | ater testified that his
opinion was that the nost I|ikely diagnosis would be
congenital brain abnormality (R 762).

Dr. Hyde testified that M. Coney's prison records
i ndicate that the defendant suffers from anti-social
personal ity disorder (R 763). He stated that he
bel i eved that his neurol ogical exam nation of M. Coney
was nore thorough than Dr. David's exam nation (R 766).

He agreed that Dr. Miutter's report was inconsistent with
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his owm report and with Dr. Eisenstein's report (R 767).
He was surprised that Dr. David didn't recogni ze that M.
Coney's history of polio was a fairly significant
neurological find (R 769).

On redirect, Dr. Hyde testified that a June 9, 1976
prison report indicated that M. Coney's tested | Qwas 78
and his reading |level was between the 6th and 7th grade
|l evel (R 776). He further testified that M. Coney's | Q
scores have "gotten steadily better over the years which
I s not unusual given his socio-econom ¢ background” such
that his review of the records indicated that when M.
Coney first left school he could barely read and wite and
the initial 1Q testing placed himat 70, "right at the
boundary" of nental deficiency (R 777). He explained
that M. Coney's verbal 1Q has inproved over the years
because of "[b]etter nutrition; actually learning howto
read, and reading; and probably his brain has grown and
devel oped over the years so he has better verbal scores
t han when he started; and he's progressed over the years

in those verbal domains. At least fromDr. Ei senstein's
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testing of his performance | Qhis right hem sphere has not
progressed as nuch as his left which happens soneti nes"
(R 777). He testified that his review of the records
supported a finding that M. Coney showed signs of mldto
noderate nental or enotional inpairnent (R 779).
The next witness called by the defense was Dr. Hyman
Ei senstein (R 835). Dr. Eisensteintestified that heis
a clinical psychol ogi st with a specialty in
neur opsychology (R 855). He testified that he was board
certified in neuropsychology in 1996 (R 837). He
testified that he saw M. Coney on Mirch 22, 1999,
conduct ed a conpr ehensi ve neur opsychol ogi cal exam nati on,
and produced a report including his opinions about M.
Coney (R 841). He testified that he reviewed a
consi derabl e anmount of background material provided by
CCRC (R 844). He testified that he also reviewed the
reports of Dr. Hyde and Dr. Ansley (R 845). He then
opi ned that M. Coney was operati ng under the presence of
extrenme nental or enotional inpairnment at the tinme of the

offense (R 847). He testified that the "main part of ny
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opi ni on" was based on t he neuropsychol ogi cal testing that
he performed (R 847).

He stated that his report, Defense Exhibit 2G
outlined the results of the different tests he
adm nistered to M. Coney (R 848). He then explained
the significance of the various tests as to his opinion
regarding the presence of extrene nental or enotiona
di sturbance (R 848-75). He explained that his results
on the VAIS I, the Weschler Adult Intelligence Scal e,
Third Edition, test perforned on M. Coney revealed a
ver bal score of 100, a performance score of 75 and a full
scale 1Q of 88 (R 849). He agreed that the 25 point
di fference between the perfornance score and verbal score
was a "red flag" for possible right hem sphere probl ens
(R 854).

He testified that the results of Quality Extinction
Test, QET, were also indicative of a finding of right
braininpairment (R 857). He testifiedthat the results
that he obtained on the Wsconsin Card Sort test were

consistent with frontal |obe inpairnent (R 866). He
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testified that he spent a total of about twel ve hours wth
M. Coney, including interviewng himand testing him (R
869). He testified that he adm nistered an MWI to M.
Coney and stated that his analysis of the results of that
test and the others he adm ni stered did not indicate that
M. Coney was nmalingering (R 875). He testified that
his review of M. Coney's prison nental health records
provi ded nunerous exanpl es of information that was usef ul
informng his opinions (R 885-921). Dr. E senstein
testified that the 1970's prison Bender Gestalt results
had significance in supporting his opinion as to the
presence of brain damage, "because the Bender Gestalt is
considered to be a test of right hem spheric visual
constructional graphic abilities" (R 895). He al so
testified that he had reviewed a Mirch 1, 1967
psychol ogi cal screening report that indicated M. Coney
had conpl eted the 7th grade and had an 1 Q of 68 which the
report described as "nentally defectiveintelligence" (R
920). He testified that in his opinion there were al so

other factors that he considered to be mtigating,
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particul arly regardi ng evi dence of physical, enoti onal and
sexual abuse and neglect suffered by M. Coney (R 925-
26) .

On cross-exam nation, Dr. Eisenstein testified that
M. Coney's prison records reveal ed behavi or that was not
I nconsi stent with a diagnosis of anti-social personality
di sorder (R 1033-37). On re-direct, Dr. Eisenstein
testified that he had recently reviewed affidavits from
three of M. Coney's rel atives, |saac Coney, Bonny Coney
and Jessie Coney, Defendant's Exhibits marked for
identification as A-44, A-45 and A-46 (R 1069). He
testified that the nost inportant basis for his findings
of mtigation I n M. Coney' s case was t he
neur opsychol ogi cal testing he perforned (R 1070). He
then testified that the information in the affidavits was
the kind of information that he normally relied on in
formng an opinion as to the presence of mtigation (R
1072). Dr. Eisenstein testified that the affidavits
i ndicated that M. Coney suffered from physical and

enoti onal abuse, that he suffered a severe head trauna as
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a first grader, that at the age of six was sniffing
gasol i ne and dri nki ng noonshi ne, and that he was sexual |y
nol ested on a reqular basis (R 1079-1082).

On continued cross-examnation Dr. Ei senstein
testified that M. Coney's brain damage "effects his
behavi or because when it cones to fine tune thinking,
pl anni ng, executing, or feedback, the ability to control
his inpulses or the ability to stop and say and say this
is right, this is wong, this is inappropriate...[h]h
doesn't have a red light. There's no red light up there
to stop himand say no | can't do this. That's what
happens. There's that threshold, that floodgate of
enotions or feelings or thinking the conplex planning"
(R 1151).

The final witness at the evidentiary hearing was
called by the State in rebuttal. Dr. Jane Ansley
testified that she is a clinical psychol ogi st ,
specializing in clinical neuropsychol ogy, although she
testified that she is not board certified in

neur opsychol ogy (R 1161, 1233). She testified that she
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had no question that Dr. Eisenstein admnistered his
neur opsychol ogi cal testing properly, scored the testing
properly, and had the full cooperation of M. Coney
performng to the best of his ability (R 1180). She
also testified that she had no di sagreenent with the fact
that there is a 25 point discrepancy between M. Coney's
verbal and performance | Q scores on the WAIS |11 and t hat
the finding is significant (R 1181-82).

Dr. Ansley testified that M. Coney's self-report to
her of an incident as a teenager when a cenent bench fell
on his left hand caused her to question the |ink reported
by Dr. Eisenstein in the results of his QET testing and
his finding of right hem sphere inpairnment (R 1194-97).
She also testified that her review of Dr. David' s report
did indicate that he was in favor of a neuropsychol ogi cal
exam nation in 1992 (R 1230). The wtness testified
that she had no opinion one way or the other about the
presence of either statutory nental health mtigating
factor (R 1231-32).

On cross-exam nation Dr. Ansley testifiedthat she was
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only asked by the State to make a diagnostic finding
related to the presence or absence of brain damage (R
1232). She testified that she relied on Dr. Eisenstein's
data in reaching her conclusions and witing her report
(R 1238). She further testified that none of the three
neur ol ogi sts who exam ned M. Coney found any problemw th
his | eft hand or peripheral extremties (R 1238, 1245).
She testified that she chose not to give an MVWPI because
Dr. Eisenstein had given that test (R 1242).

Dr. Ansley testified she did not adm ni ster the bl ock
design test despite the fact that M. Coney's scal e score
of seven on the block design test admnistered by Dr.
Ei senstein did not rule out brain damage (R 1243). She
testified that she did not recall if an EEG was i ndi cat ed
in M. Coney's 1975 prison neurological report (R 1245-
46). She testified that the Wsconsin card sort test is
not specifically diagnostic for either right hem sphere
damage or frontal | obe damage (R 1248). She testified
that M. Coney's performance was inpaired on the Matrix

test and trail making tests that she admnistered (R
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1259) .

The |ower court entered an order on M. Coney's
Amrended Mdtion to Vacate Judgnents of Conviction and
Sentence on May 2, 2001. The order denied all of M.
Coney's 3.850 quilt phase clains, but granted relief in
the form of a new penalty phase based on ineffective
assi stance of counsel at the penalty phase at the 1992
trial (R 1325-44). On May 17, 2001, the State filed
Notice of Appeal (R 1368-69). On that sane date, M.

Coney filed a Motion for Rehearing (Supp. R 1134-42).

On May 29, 2001, M. Coney filed Notice of Cross-
Appeal and a Notice to the Court (Supp.R 1153-57). On
June 6, 2001, followi ng a tel ephonic hearing on My 29,
2001, the lower court entered an order denying the M.
Coney's Mdtion for Rehearing on jurisdictional grounds

(Supp. R 1158).°%

M. Coney requests that this Court return
jurisdiction of this case to circuit court for a decision
on the nerits as to M. Coney's tinely notion for
reheari ng.
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SUMVARY OF THE ARGUMENTS

1. The court below properly found, followng a
limted evidentiary hearing, that M. Coney was entitled
to a new penalty phase due to ineffective assistance of
trial counsel at the penalty phase of M. Coney's 1992
trial.

2. M. Coney was denied a full and fair hearing on
his claimthat trial counsel had an unreveal ed conflict of
I nterest which operated to the detrinment of M. Coney in
regards to trial counsel's preparation for his 1992 tri al.

3. M. Coney was deni ed an adversarial testing at the
gui |t phase of his capital trial. Trial counsel failed to
properly question potential jurors and failed to properly
use his jury challenges. Trial counsel also failed to
communi cate the | aw of dyi ng declarations to M. Coney and
toeffectively prepare for the dying declarations pretri al
hearing. Trial counsel failed to obtain a pretrial nental
heal t h eval uati on despite having an order allow ng himto
do so. Trial counsel failed to challenge the State's case
I n nunmerous ways, including failure to investigate the
background of w tnesses and to be prepared to inpeach
their testinony, failure to request a Frye hearing, and
failure to call necessary witnesses. Trial counsel also
negligently failed to have M. Coney present at several
critical stages of the proceedings.

4. M. Coney was denied access to certain public
records based on the findings of the | ower court foll ow ng
in canera inspections and this Court shoul d i ndependently
review all the seal ed docunents in the appellate file.

5. M. Coney was denied an adversarial testing at
portions of the penalty phase of his 1992 capital trial
upon which he was not granted an evidentiary hearing.
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These areas include but are not Ilimted to: the
unconstitutionality of the Florida death penalty stat ute;
the failure by the trial court to find non-statutory
mtigation; the failure of the trial <court to bar
consideration by the jury of M. Coney's 1965 and 1976
prior violent felonies; the use of felony nurder as an
automati c aggravating factor; dinunition of the jury's
role in sentencing; and prosecutorial m sconduct.

6. M. Coney was found guilty of first degree nurder
and sentenced to death but is actually innocent of first
degree nmurder and i nnocent of the death penalty.

7. M. Coney is insane to be executed

8. The cumul ative effect of theerrorsin M. Coney's
case, coupled with the errors found on direct appeal by
this Court but found to be harm ess, establish that M.
Coney is entitled to both a newtrial and a resentenci ng.

ARGUMENT | - THE LONER COURT PROPERLY FOUND THAT MR
CONEY WAS ENTITLED TO A NEW PENALTY PHASE PURSUANT TO
STRI CKLAND

A. DEFI O ENT PERFORVANCE

The lower court's factual findings on deficient
per f ormance support M. Coney's legal claim In a post-
evidentiary hearing order granting penalty phase relief,
the | ower court explained that M. Coney had been al | owed
to present evidence on two clains that had been raised in

his 3.850 notion:

38



(1) that he was not afforded the
ef fective assi stance of counsel because
trial counsel failed to have him
exam ned by a nental heal th professional

before trial, and (2) that trial counsel

failed to adequately investigate and
prepare mtigating evidence in the
penalty phase. Further, to the extent

that it could bear on these issues, the
def endant was permtted to offer

evidence that trial counsel had a
conflict of interest which prevented him
from appropriately representing the
defendant, as was alleged in a separate
ground for relief

(R 1325-26). The order then established that the | ower
court's analysis of the evidence presented below to
support these clains i s governed by the two-step anal ysi s

set forth in Strickland v. Wshington, 466 U.S. 668

(1984); to establish a Sixth Anmendnent violation, a
def endant nust establish (1) deficient performance, and
(2) prejudice (R 1328). In its order, the | ower court
found that trial counsel Casabielle's perfornance had been

deficient pursuant to Strickl and:

As outlined above, trial counsel's
performance was plainly deficient. He
failed to obtain conpetent nedical
eval uations of his client sufficiently
in advance of trial so that expert
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opi ni ons coul d be properly anal yzed and
the experts furnished with background
mat eri al frompast court proceedi ngs and
prison records regardi ng the defendant's
mental deficiencies and poor inpulse
control. He failed to devote the tine
necessary to do a t horough i nvesti gati on
of the defendant's background. And, he
failed to renedy these shortcom ngs by
seeking additional tinme and resources
from the court in preparation for the
penal ty phase.

(R 1332-33) The State now says that the findings of the
| ower court regarding deficient performance by trial
counsel are "illusory" and even if true, were "never
connected to any prejudice accruing to [M. Coney]"

State's Brief at 26.

As a starting point, M. Coney agrees with the State
that the lower court's findings of fact are subject to

deference by this Court. Stephens v. State, 748 So. 2d

1028, 1033 (Fla. 1999).

Further, M. Coney submts that the findings as to
deficient performance, rather than illusory, are fully
supported by unrefuted evidence presented bel ow.

The State separates out the | ower court's affirmative
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findings that Casabielle perfornmed deficiently into six
areas: (1) failure by Casabielle to discuss the death
penalty with M. Coney; (2) failure to talk to prior
counsel or to reviewcourt records fromM. Coney's prior
cases to determne if relevant nental status information
was available; (3) failure to adequately investigate
fam |y background; (4) failure to have M. Coney exam ned
by a nental health expert prior to trial; (5) failure to
attend the evaluations of M. Coney by Drs. David and
Mutter or to explain mtigation to the doctors; and (6)
failure to provide the experts wi th background materi al s.
The fact that the State's Brief attenpts to divide out the
| ower court's findings into six discrete categories fails
to do justice to the cogency or the order. The multiple
findi ngs of deficient performance, many nore t han six, are
closely interrelated to one another as the | ower court's
order plainly sets forth. Inthe interest of consistency,

this argunent will generally track the State's six areas.

M. Coney's counsel had a duty to conduct a
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"requisite, diligent investigation" into M. Coney's

background for potential mtigation evidence. WIlIlians v.
Taylor, 120 S. Ct. 1495, 1524 (2000). See alsoid. at 1515
("trial counsel did not fulfill their obligation to
conduct a thorough investigation of the defendant's

background"); State v. R echmann, 777 So. 2d 342, 350, 351

(Fla. 2000).

(1) FAILURE TO "DI SCUSS THE DEATH PENALTY" W TH MR

CONEY

The performance of trial counsel regarding the
penal ty phase can be sunmed up in four words: too little,
too |ate. M. Casabielle testified at the evidentiary
hearing that after the guilt phase was over, "M/ plan was
to speak to the famly and get sone experts to see if they
could help" (R 557). He also testified that he did not
speak to M. Coney about the death penalty and preparing
mtigation before the trial or during the quilt phase
because M. Coney did not wish to discuss the death
penalty (R 589-90). The lower court's acknow edgenent

of this testinony in the order belowis not, as the State
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clains, an acknow edgenent by the |ower court that M.

Coney was at fault. State's Brief at 26. Rather, the
testinmony was one of the factors that the |ower court
considered when nmeking a finding that trial counsel
"failed to devote the time necessary to do a thorough

I nvestigation of the defendant's background" (R 1333).

Casabielle alsotestifiedthat M. Coney did not truly
want to discharge him despite M. Coney's attenpts to
fire himon July 12, 1990, Cctober 12, 1990, and arguably
on Septenber 9, 1991 (R 588)(Defendant's Exhibit's Q R
T). M. Casabielle asserted that the notions for
di scharge may have actual |y been a strategy on M. Coney's
part for his later appeals (R 591-92).

Casabielleinpliedthat it was M. Coney's fault that

no real penalty phase occurred at his trial. Rather, the
opposite is true, M. Casabielle is at fault. He
testified at the evidentiary hearing that his own billing

records indicated that he had failed to neet with M.
Coney during the period March 25, 1991 t hrough January 10,
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1992, a period of ten (10) nonths (Defendant's Exhibit
N) (R 501-02).

Casabielle surely was not discussing the death
penal ty, experts, mtigation, or anythingelsewth Jimme
Coney during that period because he was not neeting with
him In the mddle of that period, on May 22, 1991, M.
Coney wote trial counsel a letter begging that either
Casabielle or the investigator cone to visit him stating

[ Bl ecause there is still a lot that
haven't been did in preparing for trial
that | feel we should talk about sinple
because there S t hi ngs to be
I nvestigated that we haven't discussed
that should be discussed. Nor did you
ever bring the depositions you prom sed
to drop off four or five nonths ago so |
could read them

(Defendant's Exhibit T).

Trial counsel ultimately m srepresented to the | ower
court at a hearing on January 31, 1992 that M. Coney had
al ready been examned by a nental health professiona
(Defendant's Exhibit J)(R 484-87). M. Coney was not at
this hearing, only 15 days before the beginning of his

trial, because M. Casabielle had waived his presence
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wi t hout his know edge. Coney at 1012.° At the sane
hearing, Casabielle conplained about M. Coney being a
recalcitrant client. O course he failed to advise the
trial court that he had seen M. Coney for the first tine

in ten nonths only three weeks before.*

Thereislittlejustificationfor the State's reliance

on Porter v. State, 26 Fla. L. Wekly S321 (Fla. May 3,

2001) and Waterhouse v. State, 26 Fla. L. Wekly S375

(Fla. May 31, 2001) for the proposition that the hol di ngs
of sane provide support for the State's position that
Casabiell e's performance was not deficient in regards to

his "failure to discuss the death penalty" with M. Coney.

3This Court held that M. Coney's presence woul d not
have assi sted the defense in any way, therefore the error
was harm ess. Coney at 1013. M. Coney requests that
this Court reviewthe harmess error finding in |ight of
the lower court's order and Argunents Il and Il in this
bri ef.

“I't isthis hearing that the | ower court footnotes in
the order granting penalty phase relief, nmaking the
finding that "M . Casabielle affirmatively stated that a
psychol ogi cal evaluation of the defendant had been
conducted. It appears that this statenent was not true."
(R 1329).
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In Porter, the defendant was tried for a double
nmurder, the jury recommendati ons for death were 12-0 and
10-2, nomtigationwas found, and trial counsel testified
that he becane counsel for penalty phase purposes only
when the defendant chose to represent hinself pro se at
the guilt phase. Porter at S321, S322. Porter's counsel
further testified that the defendant's failure to
cooperate consisted of his refusal to be exam ned by a
medi cal doctor and his instruction to counsel not to speak
wth famly nenbers. [d. In contrast, M. Coney all owed
Casabielle to represent him throughout the proceedi ngs,
agreed to be evaluated by two experts, and all owed ei ght
famly nenbers and friends to testify at his penalty

phase. WAt er house was an appeal from summary deni al

wi thout an evidentiary hearing on a failure to present
mtigation claim This Court held that "the only reason
why mtigating evidence was not presented was entirely due

to WAt er house's own conduct," specifically "the evidence
I n support of mtigation had al ready been i nvesti gated and
accunul ated as part of Waterhouse's previous coll ateral
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and habeas proceedi ngs” Id. at S376. Thi s evi dence
i ncluded an affidavit froman expert finding both nental
health mtigators at the tinme of the offense,
I nvestigation and preparation by counsel to bring the
defendant's brother to testify, and t he appoi ntnent by the
trial court of an expert to exam ne the defendant for
organi c brain damage. 1d. Wterhouse refused to see the
expert or to allow his brother to testify and this Court
held that his conduct, not deficient performnce of
counsel, was the reason the evidence was not presented
below. 1d. In contrast, M. Coney cooperated wth the
eval uations that were arranged after the guilt phase and
allowed famly nenbers to testify at the penalty phase.
Based on t he actual performance of counsel inthe year
prior to the penalty phase, M. Coney was al nost entirely
in the dark, when the trial court attenpted to solicit a
wai ver from him on the record at the penalty phase
concerning the findings of Dr. Mutter and Dr. David (DAT.
2845-46). Trial counsel testified that M. Coney relied

on his representati ons about the eval uati ons of Drs. David
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and Mutter nmade to him since M. Coney never saw their
reports that were only later prepared (R 538, 547-48).
M. Coney cooperated with the evaluations by agreeing to
be evaluated by both Dr. David and Dr. Mitter. Coney
sinply did not knowthat Casabielle had failed to provide
these experts with background nmaterial about him had
failed to use the appointed i nvestigator to do any work on
t he penal ty phase, and had failed to provi de t he appoi nt ed
experts wth the famly history from Casabielle's own
notes which indicated that he knew about the corporal
puni shnent, famly viol ence, and substance abuse suffered
by M. Coney, evidence that contradicted the testinony of
the famly nenbers that Casabielle presented as defense
W t nesses at the penalty phase (Defendant's Exhibit 2Z2)(R
567-571). M. Coney has established defici ent perfornmance

under Strickland and WIlians.

(2) FAILURE TO CONTACT PRIOR COUNSEL OR TO REVI EW

COURT RECORD

Def ense counsel shoul d have been on notice as to M.
Coney's history in light of M. Coney's prior |egal
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history. In 1976 M. Coney was tried and convicted on
four felony counts: involuntary sexual battery with the
use of actual physical force likely to cause serious
i njury, robbery with the use of a deadly weapon, burglary
whil e being arnmed with a deadly weapon and t he conmm ssi on
of an assault therein, and attenpted preneditated nurder
whil e engaged in the perpetration of involuntary sexual

battery, robbery, or burglary. Coney v. State, 348 So. 2d

672 (Fla. App. 1977).

The appellate opinion details how trial counsel in
1976 unsuccessful |l y sought on the eve of trial to nove for
psychi atric exam nati on of the defendant, and | ater, prior
to sentencing, was equally unsuccessful in obtaining a
hearing on M. Coney's conpetency to be sentenced. 1d at
673, 674. The argunent by defense counsel for his notion
for psychiatric evaluation on May 24, 1976 is revealing.

Id at 674.°> During the 1976 proceedi ng, defense counsel

1 have discussed this case several tinmes with the

Def endant, Inforned one tine, both by the Defendant and
hi s nother that the case woul d be dism ssed and then al so
was infornmed that the conplaining witness was not, in
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noted his doubts about M. Coney's nental status. As
trial counsel testified at the evidentiary hearing, he
shoul d have been on notice that there had been significant
problens with client comunication with counsel in M.
Coney's 1976 prior (R 480). Yet he testified that he
did not think he was famliar with the appellate opinion

or the notion below in the 1976 case (R 477-80).

fact, raped. Was told by the Defendant that she was not
raped which is contrary to the evidence as submtted at
t he various depositions.

On the eval uati ons of the Defendant there is a strong case
agai nst the Defendant and | have tal ked to t he Def endant.
He exhibited an attitude of euphoria with regard to his
chances. he seens to have - he is a quiet man. He seens
to be consistent in talking; seens to be coherent in
talking. But in evaluation of the situation he seens to
be very out in space as far as the evaluation as to what
the various situations that occur as to what happened and
as to his chances before the Court, as to the fact that
t he case m ght be di sm ssed. Nobody has ever told ne that
this case woul d be dism ssed and | amsure M. Wodard has
never nade any type of recommendati on. But, there has
been - | have been told by the Defendant that the case
w Il be dismssed; that the case was weak. Even after he
had an eval uati on of sonme of the factual situations which
| eads me to believe that he may be suffering froma - | am
no psychiatrist. | ambasing ny representations to the
Court in regard to ny opinion as to this fact."
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M. Casabielle testified that he did not recall
reviewing prior to the 1992 trial a 3.850 notion filed by
M. Coney in connectionwith his 1976 prior (R 469). He
al so stated that he was not famliar with the information
the notion contained (R 474). He alsotestified that he
never talked wwth M. Coney's trial or appellate counsel
about the 1976 case (R 476).° The State contends that
M. Coney's pro se 3.850 notion attacking his 1976
conviction, introduced at the evidentiary hearing as
Defendant's Exhibit R "did not pertain to any issue

related to Defendant's nental health” State's Brief at

28.

In fact, the notion contains an explicit account by
M. Coney of his arrest in 1976 and several vicious
beatings by the police that ensued (Defendant's Exhi bit

G. Inthe notion, M. Coney describes being beaten into

unconsci ousness by law enforcenent officers, being

°®Both the victimin the 1976 case and her nother
testified for the State at M. Coney's 1992 penal ty phase
hearing before the jury (DAT. 2710-16, 2728-32).
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subjected to racial slurs and threatened at gunpoint,
bei ng choked and beaten a second tinme for nore than an
hour, then being taken to jail in Perrine and beaten a
third tine. The notion also alleges that as a result of
this police beating, M. Coney was hospitalized at Jackson
Menorial for 16 days after the arrest (R 473-475). The
State's position is refuted by the record. The
all egations of being beaten into unconsci ousness have
relevance as to head injury and neurological and
neur opsychol ogi cal issues in M. Coney's case.

As noted supra, Ms. Casabielle also testified that he
had not reviewed the May 21, 1976 Mdtion for Psychiatric
evaluation (R 479-80). The notion requested that the
court appoint three experts to determine M. Coney's
mental condition based on concerns about his conpetency,
consideration being given to an insanity defense, and
i ndications that "the defendant nmay not have conplete
possession of his faculties" (Defendant's Exhibit Q.
Counsel's failure to do the nost basic form of research

concerning the prior crines that were used as aggravators
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in M. Coney's penalty phase is inpossible to explain
away. Again, M. Coney has established deficient

performance pursuant to Strickland and WIlians.

(3) FAILURE TO PROPERLY | NVESTI GATE AND PRESENT FAM LY

EVI DENCE
The State takes the position that M. Coney "present ed
absol utely no evidence pertaining to his chil dhood at the

evidentiary hearing" State's Brief at 31. In fact, M.

Coney presented such evidence in at | east three ways: (i)
trial counsel's own testinony about the trial file notes
he recorded during his limted post quilt phase
I nvestigation with famly nenbers of M. Coney, notes
whi ch contradi cted the testinony he presented from ei ght
famly nenbers and friends at M. Coney's 1992 penalty
phase (R 569-72); (ii) substantial famly and chil dhood
I nformation contained in M. Coney's prison records that
was presented at the hearing through the testinony of
experts Hyde and Eisenstein, and testinony from these
experts about their own clinical interviews with M. Coney
(R 704-06, 885-921); and, (iii) testinmony from expert
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neur opsychol ogi st Dr. Ei senstei n about newaffidavits from
M. Coney's famly nenbers that he reviewed after
conpleting his report, and that he testified were the kind
of material he relied on in formng opinions as to the
presence of non-statutory mtigation of deprivation,
poverty, substance abuse, sexual abuse and famly abuse
(R 1069-82).
The State clains inits brief that undersi gned counsel

"di si ngenuousl y deni ed" know ng the identity of any of the
famly nmenbers of M. Coney who were present in the

courtroomat the evidentiary hearing. State's Brief at

32. This is not true. Undersigned counsel identified M.
Coney' s not her, Pearlie Mae Sanford, and anot her rel ati ve,
Larry Coney, to the State on the record (R 955-56). M.
Sanford was the only Coney famly nenber present at the
evidentiary hearing who had been |isted as a defense
wi tness (Supp.R 864). M. Sanford testifiedin the 1992
trial and counsel chose not to call her at the evidentiary
hearing (DAT. 2735-65).

M. Casabielle' s apparent failure to acquire any nore
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than 61 pages of M. Coney's prison records crippled his
ability toreviewthe witten record of his client's life
in the 27 years before the 1992 tri al (R 563). This
| apse mrrors the negligence he displayed in both failing
to obtain apre-trial evaluation and failing to reviewM.
Coney's prior court files. M. Coney had been confined
since 1965. A review of the testinony of Drs. Hyde and
Ei senstein citing their review of M. Coney's prison
records and Dr. Eisenstein's review of the affidavits
provi des sone i nsight into the available informati on t hat
shoul d have been woven into a coherent and persuasive
mtigation presentation for M. Coney in 1992 in
conbi nation with expert witnesses and famly testinony.
The information in the affidavits of Bonny Coney and
Jessi e Coney, two uncles of M. Coney who had testified in
1992, and the affidavit of another relative fromGeorgi a,
| saac Coney, sinply provide additional support for the
findings of the experts below The affidavits were marked
for identification but were not admtted into evidence

(R 1069) (Defendant's A-44, A-45, A-46). However, the
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| ower court allowed Dr. Eisenstein to testify about the
affidavits predicated on his reliance on themas an expert
psychol ogi st in formng an opi nion about the presence of
mtigation (R 1072-75).°

Ei senstein testified that his opinions regarding the
presence of developnental neurological disorder, the
presence of head trauma, and the presence of physical,
enotional and sexual abuse in Jinmme Coney's background
were supplenented by the information in the affidavits,
i ncluding information from Bonnie and Jessie that M.
Coney had been beaten and horse whi pped by his father
FI oyd Coney, had suffered a head injury in the first
grade, at the age of six was sniffing gasoline, drinking
noonshi ne and suffering seizures, and had been sexually
abused by two ol der nen in the community who al so suppli ed
M. Coney with drugs and al cohol (R 1079-82). The

af fi davits of Bonni e Coney, |saac Coney, and Jessi e Coney

'‘Dr. Eisenstein's testinony about the affidavits was
permtted by the | ower court pursuant to Fl orida Rul es of
Evi dence 8 90.704. See Barber v. State, 576 So. 2d 825,
831 (Fla. 1st DCA 1991); Fla. R Cim P. 921.141.
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that Dr. Eisenstein relied on and testified about expand
on but generally corroborate the naterial concerning M.
Coney's social history collected by Casabielle in 1992,
menorialized in his notes, but never heard by the jury
( DAT. 2735-2816, 2848-53).8 Casabi el l e's notes indicated
t hat he knew about corporal punishnent, famly viol ence,
hal | uci nati ons, and substance abuse suffered by M. Coney,
evidence that contradicted the testinony of nost of the
famly nenbers that Casabielle presented as defense
W t nesses at the penalty phase (Defendant's Exhibit 2Z2)(R
567-571). The order of the lower court found "[t]his
t esti nony suppl i ed no evi dence of mtigating
ci rcunstances” (R 1332). The substance of Casabielle's
not es shoul d have been provided to Drs. Miutter and David

along with all the relevant prison records at the tine of

8The 1992 testinony of Bonnie and Jessie Coney is
devoid of any testinony about the famly abuse, negl ect,
vi ol ence and substance abuse suffered by M. Coney and
noted in trial counsel's notes. Only his nother's
testi nony makes any nenti on of her neglect of M Coney and
M. Sanford's (M. Coney's stepfather) striking M. Coney
I n the head and drawi ng bl ood (DAT. 2743, 2748).
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their evaluations of M. Coney in order for the experts to
have a nore conplete picture of his background. Dr .
Miutter testified at the evidentiary hearing that
background naterial about the person being evaluated is
hel pful (R 671-73).

This Court should rely on the findings of the order of
the lower court that at the penalty phase trial counsel
M. Casabielle "wth only hastily obtained, fragnented
testinony fromfamly nenbers and friends of M. Coney"
painted a rosy picture of M. Coney's famly life in which
"several wtnesses said the relationship between the
def endant and hi s stepfather was not good, they noted only
one incident in which the step-father struck the
defendant” (R 1332). M. Casabielle's testinony at the
evidentiary hearing and his preparation for the penalty
phase in 1992 denonstrated that he did not understand
mtigation (R 553-54, 556). His deficient performance

has been established for purposes of Strickland and

WIlians.

(4) FAILURE TO HAVE MR CONEY EVALUATED PRE- TRI AL
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There was abundant information from prior
proceedi ngs avail able to actually place trial counsel on
notice that M. Coney had nental health issues and a
history of head injuries (R 472-74, 478). A reasonable
reviewof M. Coney's prison records and court files would
have provided trial counsel with a history of M. Coney's
mental heal th di agnoses and treatnent, |low | Q scores and
head injuries. Trial counsel hinself testified that after
the guilt phase he interviewed M. Coney's fam |y nenbers
and | earned fromthemabout abuse, gasoline huffing, head
i njury and a history of hallucinations involving M. Coney
(R 570-72).

Wthout relying on any of this information, M.
Casabi el | e had noved for a psychol ogi cal eval uati on of M.
Coney on April 1, 1991, a notion which was granted by
Judge Roy Cel ber (R 488-90). This was many nonths
before the trial. M. Casabielle testified that he
requests such evaluations when he sees sonething that
concerns him"or just to be safe,"” so one would assune

that M. Casabielle felt that an eval uati on was necessary,
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even t hough he now clains otherwise (R 479, 481). Even
If M. Casabielle' s goal was "just to be safe,” it defies
| ogic that he failed to then have any eval uati on perf orned

until M. Coney was found guilty of first degree nurder.

M. Casabielle msled the |lower court prior to trial
regardi ng what he had done to prepare Coney's case (R
410-11). He then retained Drs. Mutter and David after the
guilt phase to do what anounted to drive-by eval uations
(1.5 hours each) to continue to cover-up fromthe Court
and M. Coney his own negligence during the preceding
year. He retained Drs. Miutter and David, but testified
that he "strategically" kept background information from
them (R 597-601).

M. Casabielle testified that he did this because he
di d not want "additional testinony about M. Coney raping

peopl e . , fromDepartnment of Corrections records, to
cone out before the jury or the trial court (R 599).
Yet trial counsel was forced to admt that the l[imted

prison records that were in his trial file had no such
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information in them (R 600). He could not recall where
he | earned there were al |l egati ons that M. Coney had r aped
other inmates (R 600). Yet M. Coney was never tried,
much |ess adjudicated guilty, for any alleged prison
sexual assaults, as Casabielle acknow edged in his
testinmony (R 627).

M. Casabielle failed to provide any background
i nformati on about M. Coney to Dr. David and could only
have supplied the 61 pages that he had acquired of M.
Coney' s vol um nous prison records to Dr. Mutter (R 561-
66, 597). Dr. David perforned his neurol ogical eval uation
of M. Coney with M. Coney shackl ed and handcuffed and
wi th guards present (R 637-38). M. Casabielle attended
nei t her eval uati on. |f he had, perhaps he could have
passed al ong sone of his knowl edge about M. Coney, asked
about neuropsychol ogi cal testing, requested an order that
his client not be chained during the neurological
exam nation, or have explained what mtigation was all
about. The set and setting in which Drs. David and Mutter

formed their conclusions was created by trial counsel's
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negl i gence.

Trial counsel's failure to ever have Dr. Castiello,
the psychiatrist appointed pre-trial as a defense
confidential expert by Judge CGel ber, to eval uate M. Coney
pre-trial was a failure to obtain adequate nental health

eval uations of M. Coney under Ake v. Kkl ahoma, 470 U.S.

68 (1985). Strategy requires a plan, careful thought as
to the kind of nental health or other experts that shoul d
be retained, provision of background materials to the
experts, considerationtothe types of testing, background
I nvestigation, interviews wthfamly nenbers and fri ends,
client involvenent, and adequate preparation tine for
W t nesses. The order of the lower court found that M.
Casabielle's "strategic decision" to wait until M. Coney
had been found guilty of first degree nmurder to begin

preparing for the penal ty phase was defi ci ent performance.®

“[l1]t is clear that M. Casabielle was not planning
to investigate the defendant's background until it becane
necessary, that is, until after a jury would find the
defendant guilty of a capital offense.” (R 1329).
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"[Merelyinvoking the word strategy to explainerrors
[is] insufficient since "particular decision[s] nust be
directly assessed for reasonabl eness [inlight of] all the

circunstances.'" Horton v. Zant, 941 F. 2d 1449, 1461

(11th Gr. 1991) (quoting Strickland v. Washington, 466

U S at 691) (footnote omtted). "[Clase law rejects the
notion that a "strategic' decision can be reasonabl e when
the attorney has failed to investigate his options and
make a reasonabl e choi ce between them" Horton, 941 F. 2d
at 1462.

An attorney cannot make a strategic decision not to
present a potentially viable issue at the guilt phase or
at the penalty phase of a capital trial absent a diligent
| nvesti gati on. Despite self-serving |anguage to the
contrary inthe State's brief, the parties stipul ated that
Dr. Castiello had no recollection of ever examning M.
Coney and had no case file or other record of M. Coney
(R 928). The order of the lower court found that trial
counsel hinself testified that he did not recall if

Castiello had ever examned M. Coney (R 1349). The
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| owner court also found that there is no record of any
report by Dr. Castiello and no bill submtted by him or
evi dence of paynent (R 1350). By failing to follow
through and have Dr. Castiello or sone other expert
evaluate M. Coney pre-trial, Casabielle forfeited any
opportunity to consider alternative defenses at the guilt
phase. He also gave up any opportunity to begin
devel opi ng his penalty phase case until after M. Coney
was convi cted. Again, as the |l ower court found, M. Coney
has established deficient performance.

(5) FAILURE TO ATTEND EVALUATI ONS/ EXPLAI N MENTAL

M Tl GATI ON

This Court has described extrenme nental or enoti onal
di sturbance as "less than insanity but nore than the
enotions of an average man, however inflaned." State v.
D xon, 283 So. 2d 1, 10 (Fla. 1973). Based on his
testinony at the evidentiary hearing, M. Casabielle was
not famliar wwth this case laweither in 1992 or in 2000
and could hardly have passed along to his experts
knowl edge he did not have hinself (R 555). Dr.
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Ei senstein testified at the evidentiary hearing that it
was his opinion that M. Coney net this standard at the
time of the offense (R 847). In failing to
attend either Dr. David's neurol ogical evaluation or Dr.
Mutter's psychiatric evaluation, trial counsel forfeited
his best opportunity to provide the experts wth
background i nformati on about M. Coney and t he benefits of
hi s own personal know edge about M. Coney. He could have
told Dr. David that he had not asked Dr. Mitter to do
neur opsychol ogi cal testing, sonething that Dr. David's
testinony and report reveal he believed was to take pl ace
(Defendant's Exhibit V). He coul d have nade arr angenents
for M. Coney to be exam ned w thout shackles and chai ns
by the neurologist, a situation that Dr. David admtted
was problematic (R 637-38). He could have explained to
the psychiatrist, Dr. Mitter, that he was |ooking for

mtigation evidence and then explained that M. Coney's

The order of the |lower court found that Dr. David's
m st aken belief that M. Coney was schedul ed to undergo
neur opsychol ogical testing was attributable to trial
counsel's deficient performance. (R 1332).
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prof essi on of innocence did not foreclose the finding of
mtigation by an expert, sonething that Dr. Mutter di d not
understand (Defendant's Exhibit W. He could have net
wth Dr. Mitter after the examnation of M. Coney,
sonething he did not do (R 657). He could have provided
each of the two experts in 1992 with copies of the other's
report before maki ng a deci sion about not calling themto
testify (R 659).

At the evidentiary hearing Dr. David could not fault
the findings of Drs. Hyde and Ei senstein, admtting that
"anot her exam ner mght cone to the different conclusion
and place a different total value on one or another
observation" (R 642). M. Casabielle's testinony at
the evidentiary hearing denonstrated that he did not
understand mtigation (R 553-54, 556). His failure to
attend the evaluations or to insure that the two experts
perfornmed conpetent and fully inforned eval uations was

deficient performance for purposes of Strickland and

WIlians.

(6) FAILURE TO PROVIDE MR _CONEY' S PRI SON RECORDS TO THE
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EXPERTS

Evi dence concerning M. Coney's extensive history of
mental health issues and inpulsivity from 1965-1990,
docunent ed by Departnent of Corrections records avail abl e
at the tine of the 1992 trial, was presented at the 2000
evidentiary hearing (Defendant's Exhibit 2-F, Tabs 8-
12) (R 704-05). These records supported the findings and
opi nions of Dr. Thomas Hyde, the defense neurol ogi st, and
Dr. Hyman Ei senstein, the defense neuropsychol ogi st, who
both testified at the evidentiary hearing (R 699-780) (R
835-1157). Specific exanples fromthe prison records of
the many "red flags" indicating potential psychol ogical
| ssues regarding M. Coney were introduced through the
testinony of Dr. Eisenstein (R 884-922). A conpl ete
copy of all the prison records of M. Coney in possession
of postconviction counsel was filed wwth the court after
the evidentiary hearing (Supp. R 1106). The State
presented no evidence to show that trial counsel had any
nore than a scant 61 pages of M. Coney's prison records
from 1965-1992 (R 558-65, 599-600). An invoice in the
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court file shows that trial counsel received 61 pages of
records from DOC on January 22, 1992 (R 332). None of
the prison records in his trial file contained any
I nformati on about all eged sexual assaults by M. Coney on
other inmates (R 600).

The testinony of the experts speaks for itself, but
exanpl es of rel evant prison records that were available to
M. Casabielle in 1992 include: a pre-sentence
I nvestigation report prepared in connection wth M.
Coney's Novenber 24, 1965 Dade County conviction for the
then capital crine of rape. | ncluded in the section
entitled "Heal th" are coments about nental and enoti onal
| ssues: "School records reveal that the subject has an |1 Q
of 70 and he can barely read or wite." The summary that
concludes the report states that "[t]his 18 year old
Negro nmal e was born out of wedlock in Georgia and he was
rai sed by his maternal grandparents. 1In 1957 the famly
noved to Mam but the subject began having trouble at
school . He began to be absent frequently and testing

reveal ed that he was of |limted nental ability and this
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explained his lack of interest in school. In 1962 he
wi t hdrew for good, after conpleting only the seventh grade
and he can barely read and wite" (R 885-86)(Defendant's
Exhibit 2-F, Tab 8). Oher exanples of relevant records
raised at the hearing are: a May 31, 1972 treatnent note
states that Coney is reporting "dizzy spells" (R 887);
a 6/ 26/ 78 note states "Patient clains he has been heari ng

voi ces calling his nane all the tinme," and "Psychol ogi cal
testing to rule out organicity." 6/26/78 "auditory and
visual hallucinations" and nedication with an anti-
psychotic, Haldol (R 898); records of a 7/18/86 suicide
attenpt, thorazine prescribed (R 906-07); and a March 7,
1990 Individual Witten Treatnment Plan for M. Coney,
si gned by Seni or Psychiatrist M guel A Mbra, reporting an

Axi s | diagnosis of depression, but no Axis Il diagnosis

(R 915). %

"The | ower court's order granting relief notes that
sone of the information in the prison records relied on by
Drs. Hyde and Eisenstein included information "which
likely would be harnful to M. Coney " if it had been
avai lable for review by the jury. In footnote 9 of the
order, the lower court specifically noted: "the records
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Even a cursory review of M. Coney's prison records
woul d have provided a wealth of material of interest to a
prospective pre-trial nental health expert and certainly
trial counsel should have requested the conplete file and
been fully famliar with the contents. Since M. Coney
had been i ncarcerated conti nuously since 1965, the prison
medi cal, nental health and conduct records were, of
necessity, the single nost critical source of background
material for any sort of expert to review. They were the

witten record of the 27 years of his [ife from1965-1990.

I ncl ude assessnents by prison psychologists that the
def endant suffers froman anti-soci al personality di sorder
[ASPD], and include several disciplinary reports for
sexual assaults upon other inmates."” (R 1335). Counsel
would note that Dr. Mra's 1990 DSM di agnosi s was made
weeks before the death of Sout hworth and specifically did
not include a diagnosis of anti-social personality
di sorder on Axis I'l. Counsel notes that the ASPD di agnosi s
I s not consistently found in M. Coney's prison records by
any nmeans. Additionally, none of the experts, including
Dr. David, Dr. Miutter, Dr. Eisenstein, Dr. Hyde or Dr.
Ansl ey made a definitive diagnosis of M. Coney with this

condi tion. Dr. Hyde testified his opinion was that
prisoners in the corrections systens who are guilty of
their crines are anti-social (R 763). In addition, M.

Coney was never tried or convicted of any of the all eged
sexual assaults noted in disciplinary reports.
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Casabielle's failure to obtain and review M. Coney's
conplete prison records, and to then provide themto an

expert both pre-trial and before the penalty phase was

deficient performance pursuant to Strickl and.

B. DI SCUSSI ON

The State alleges that Dr. Miutter testified that M.
Coney admtted he was guilty of the 1976 rape during his

psychiatric interview with M. Coney. State's Brief at

43. This is not true. Dr. Miutter's testinony was that
M. Coney told himhe was guilty of the 1964 rape charges

but not guilty of the 1976 rape charge (R 663).

The State contends that trial counsel "offered a
cohesive and detailed portrait of Defendant's background"

at the penalty phase in 1992. State's Brief at 46. This

conclusion flies in the face of the evidence presented at
the evidentiary hearing and the order of the | ower court
(R 1332). The evidence included M. Coney's prison
medi cal and nental health records, the content of trial
counsel's own investigative notes prior to the penalty
phase, the opinions of experts who testified at the
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evidentiary hearing, and Dr. Eisenstein's opinions about
non-statutory mtigation based on his review of the
affidavits of Bonnie, |saac and Benny Coney conpared and
contrasted to the 1992 famly testinony at the penalty
phase and Casabielle's 1992 notes. The picture trial
counsel painted of M. Coney in 1992 at the penalty phase
was false and i nconplete at best.

As to the prejudice regarding trial counsel's failure
to have M. Coney exam ned by conpetent nental health
experts pre-trial or at any tine, the | ower court's order
found that both defense experts called at the evidentiary
hearing, Dr. Hyde and Dr. Eisenstein, were credible (R
1334- 35). Further, the lower court found that their
concl usions that M. Coney "suffers frombrain dysfunction
and psychiatric illness" would likely result in a jury
"recomrend[ing] a penalty other than death" (R 1334).
It al so bears consideration by this court that the State's
rebuttal witness at the hearing, Dr. Ansley, testified
t hat she had no opi nion about the presence or absence of

mtigation, testified that she accepted Dr. Eisenstein's
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testing, and found M. Coney's perfornance to be inpaired
on several of the tests that she adm nistered (R 1180,
1231-32, 1259). The State sinply ignores the specific
finding of the lower court that the evaluations of Dr.
David and Dr. Mutter were i nadequate, thus failing to neet
t he Ake standard and supporting the finding of deficient
performance by trial counsel.?

The State's suggestionthat Dr. Mutter "understood t he
nature of the mtigating evidence" that he was retained to
| ook for is refuted by his report, his testinony, and
trial counsel's testinony at the evidentiary hearing, as
the order of the |ower court found (R 1330-31). The
| ower court's order stated definitively that trial counsel
was on notice that he should have clarified the issues
concerning mtigation with Dr. Mitter or sought "an

eval uation froma nore know edgeabl e expert” (R 1331).

*Both [Dr. David and Dr. Miutter] testified at the
post - convi ction heari ng. Their testinony reflects the
| nadequacy of their cursory and m sqgui ded eval uati ons, an
| nadequacy caused in | arge part by the i nadequacy of tri al
counsel's hurried preparation for these eval uati ons" (R
1330) .
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The State criticizes the lower court for what it
describes as a failure to carry out its judicial post-

conviction function pursuant to Porter v. State, 26 Fla.

L. Weekly S321 (Fla. May 2001). However, the selective
quotations relied on by the State are msleading. A jury
at a new penalty phase wll hear the evidence in M.
Coney's case if the order of the | ower court is upheld by
this Court. The lower court's grant of penalty phase
relief to M. Coney is based on credibility findings that,
at the end of the day, accrue in M. Coney's favor. As
the order bel ow stated, "[t]he court cannot concl ude t hat
the evidence presented by the defendant, if heard by a
jury, would not have tilted the balance in favor of a
recomendation of life" (R 1335). Thus, the | ower
court's order sinply contradicts the State's positionthat
"Dr. Hyde and Dr. Eisenstein's testinony failed to
illustrate a reasonabl e probability that had the jury or
judge been presented with their opinions at trial, the

outcone...woul d have been different" State's Brief at 59.
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The State's assault on the opinions of Dr. Hyde and Dr.
Ei senstein ignores the lower court's order finding Dr.
Hyde to be "a highly qualified behavioral neurologist”
(R 1334).

The State's claim that Dr. Ei senstein is biased
because 98% of his psychol ogical practice derives from
death row work is a msquotation of the record. State's

Brief at 61. Dr. Eisenstein actually testified on cross-

exam nation that 60% of his practice involved forensic
neur opsychol ogy, and that 98% of that forensic work cane
fromworking with defense | awyers (R 968). Hi s personal
opposition to the death penalty, clained as bias by the
State, was shared by the State's rebuttal wtness Dr.
Ansley (R 1260). An entirely frivolous and fal se claim
by the State that undersigned counsel was "coachi ng" Dr.
Ei senstein during his testinony with sone sort of signal
was specifically denied by counsel on the record and the
| ower court made no findings (R 1044).

Dr. Eisenstein's testinony at his ni ne hour deposition

prior to the hearing concerned his evaluation and the
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i nformation that he had reviewed prior to the deposition
(R 1013). He had reviewed the 1992 penalty phase
testinony, prison records and a social history derived
fromthe 3.850 noti on, but ot herw se had not been provi ded
any additional famly history (R 993, 1013, 1024). He
testified that the primary source for his findings of
mtigation were the results of the neuropsychol ogi cal test
battery he adm nistered to M. Coney (R 847-48).

The State's brief failed to nention that Dr. Ansley
adm ni stered her own Rey Gsterreith test to M. Coney (R
1243). She testified that M. Coney perforned nore poorly
when she adm nistered the test (R 1243). She al so
failed to nention in her testinony that the Rey Gsterrieth
Figure raw data from Dr. Eisenstein's admnistration of
the test revealed that on the del ayed recall portion of
the test, M. Coney's performance on the Rey indicated
only 55%recall, 20 of 36 correct (State's Exhibit 3).
She also testified that she could not opine that a good
performance on the Rey translatedintoareal |[ife ability

to plan things (R 1189-90). Thus the rel evance of the
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respective Rey results in no way i npeaches the findi ngs of
Dr. Ei senstein.
In discussing the statutory nental health mtigating

factors, this Court has recogni zed that:

A defendant nmay be legally answerable

for his actions and legally sane, and

even though he may be capable of

assisting his counsel at trial, he may

still deserve sone mitigation of

sent ence because of his nental state.

Perri v. State, 441 So. 2d 606, 609 (Fla. 1983). The

El eventh Grcuit has also recognized that "[o] ne can be
conpetent to stand trial and yet suffer fromnental health
problens that the sentencing jury and judge shoul d have

had an opportunity to consider." Blanco v. Singletary,

943 F. 2d 1477, 1503 (1991). C. PREJUDI CE

M. Coney has established that "there is a reasonabl e
probability that, but for counsel's unprofessional errors,
the result of the proceedi ng woul d have been different A
reasonabl e probability is a probability sufficient to

underm ne confidence in the outcone.” Strickland, 466

U S at 694. In M. Coney's case, the prejudice is
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apparent. M. Coney's sentencing jury was entitled to
know the reality of M. Coney's background, as it "m ght
wel | have influenced the jury's appraisal of his noral
culpability.” WlIllianms, 120 S.C. at 1515. "Events that
result in a person succunbing to the passions or frailties
I nherent in the human condition necessarily constitute
valid mtigation under the Constitution and nust be

consi dered by the sentencing court." Cheshire v. State,

568 So. 2d 908, 912 (Fla. 1990) (citing Lockett v. Chio,

438 U. S. 586 (1978)). Moreover, "[n]itigating evidence
may alter the jury's selection of penalty, evenif it

does not wundermne or rebut the prosecution's death

eligibility case.”" Wllians, 120 S. (. at 1516.

The trial court found no mtigation at trial (DAR
415-16). The sane court has now entered a detail ed post -
evidentiary hearing order finding that "[t] he court cannot
concl ude that the evidence presented by the defendant, if
heard by the jury, would not have tilted the bal ance in
favor of a recomendation of |ife" (R 1335). The | ower

court was well aware of the aggravation found at trial
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because she wote the sentencing order

The prejudice to M. Coney is patent

(DAR 412-16).

in this case, where

the jury recommendati on for death was by the narrowest of

mar gi ns,

court's order

| npact of trial counsel's deficient performance:

(R 1333-34) (enphasi s added).

tothe situationin State v. Sireci,

seven (7) to five (5 (DAR 396). The | ower

Inthis case, by the thinnest margin
al l omwabl e, seven to five, the jury
recomended the inposition of the death
penal ty. If only one of the seven
jurors voting for death had been
per suaded t o change her or his vote, the
recomendati on would have been for a
life sentence and, in view of the |aw
requiring the presence of conpelling
evi dence to override a jury's
recomendation of life, the court would
likely have fol | owed t he jury
recomendat i on and sent enced t he
defendant to life in prison

specifically acknow edged the prejudicial

M. Coney's caseinsimlar

502 So. 2d 1221, 1224

(Fla. 1987) (" A newsentencing hearing is mandated i n cases

whi ch

ent ai | psychiatric exam nations so

grossly

I nsufficient that they ignore clear indications of either

mental retardation or organic brain damage.")
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t he evi dence presented bel ow, M. Coney submts that he

has established prejudice. State v. Lara, 581 So. 2d 1288

(Fla. 1991): Hildwin v. Dugger, 654 So. 2d 107 (Fla.

1995); Rose v. State, 675 So. 2d 567 (Fla. 1996). The
evi dence presented at M. Coney's hearing is identical to
t hat which established prejudice in these cases, and M.
Coney is simlarly entitled to relief under the standards

set forth in Strickland and Wi ans.

A proper analysis of prejudice also entails an
eval uation of the totality of available mtigation--both
t hat adduced at trial and the evidence presented at the
evidentiary hearing. WIlians at 1515. The | aw does not
require that M. Coney establish the existence of
mtigating circunstances beyond a reasonable doubt.

Ni bert v. State, 574 So. 2d 1059, 1062 (Fla. 1991) ("when

a reasonable quantum of wuncontroverted evidence of a
mtigating circunstance is presented, the trial court nust
find that the mtigating circunstance has been proved").

During the evidentiary hearing, M. Coney presented a

wealth of wunrebutted mtigation, both statutory and
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nonstatutory, that was fully avail abl e and coul d have been
presented had counsel not perforned deficiently. The
conpelling and unrebutted mtigation presented below
"mght well have influenced the jury's appraisal of [M.
Coney's] noral culpability.” WIlianms at 1515. This is
precisely what the |ower court's order found (R 1333-
34). In M. Coney's case, "counsel's error[s] had a
pervasi ve effect, altering the entire evidentiary picture

at [the penalty phase]." Coss v. Lackwanna County

District Attorney, 204 F.3d 453, 463 (3d Cr. 2000).

In 1992, The trial court found no mtigation (DAR
415-16). Now, that sane court has found that "[t] he court
cannot conclude that the evidence presented by the
defendant, if heard by the jury, would not have tilted the
bal ance in favor of a recommendation of life" (R 1335).
Under these circunstances, M. Coney has established

prejudice. See Rose v. State, 675 So. 2d 567, 572 (Fl a.

1996); Hildwin v. Dugger, 654 So. 2d 107 (Fla. 1995);

Phillips v. State, 608 So. 2d 778, 783 (Fla. 1992);
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Mtchell v. State, 595 So. 2d 938, 942 (Fla. 1992); State

v. lLara, 581 So. 2d 1288, 1289 (Fla. 1991). The | ower
court's order granting penalty phase relief to M. Coney

shoul d be affirnmed by this Court.

ARGUMENT |1 - CONFLICT OF | NTEREST

M. Coney was prejudiced by the lack of a full and fair
hearing on his conflict of interest claim Additionally,
the |l ower court acquiesced to the State's el eventh hour
oral notion in |imne on Decenber 13, 2000, requesting
that former circuit court Judge Roy Cel ber's testinony be
deened inadm ssible "until such tinme that the defense
points to sone course of action taken or not taken as a
result of the alleged conflict" (R 432-35, 531, 533,
686-92). The State had six nonths after CGel ber was |isted
as a wtness on June 7, 2000 to object to his appearance,
and failed to do so until the evidentiary hearing began
(Supp. R 864-65). The State never nmade a request to

depose Cel ber pursuant to State v. Lewis, 656 So. 2d 1248

(Fla. 1995).

82



The | ower court entered a post-evidentiary hearing
order denying M. Coney's conflict of interest claim

The defendant sets forth in claim
XIV of his anended notion that tria
counsel "was burdened by an actual
conflict of interest adversely affecting
counsel 's representation.” The conflict
alleged is not the typical one of an
at t or ney representing conflicting
interests of two clients. Rat her, the
defendant clains there was a conflict
between the attorney's self-interest in
continuing to receive appoi ntnents from

the trial judge and his duty to
represent his client. The def endant
does not explain howthese two interests
are antithetical. But even assum ng

they are, the question renains whet her
the client's interest was conprom sed,
that is, was the representation af f orded
t he defendant deficient. See Cuyler v.
Sullivan, 446 U.S. 335 (1980); Buenoano
v. Dugger, 559 So. 2d 1116 (Fla. 1990).
Since this is precisely the question
addressed in the defendant's other
clains of ineffective assistance, the
guestion need not be answered again.
The court has already concluded that
counsel's perfornmance was deficient in
the penalty phase and was adequate in
the guilt phase. Counsel's notivation
IS not rel evant

(R 1340-41). The I ower court included a footnote to her

order on this matter as well:
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Wiile in his witten notion the

defendant refers to the appointnent of

trial counsel as being part of a

j udi ci al patronage system at the

evidentiary hearing, the defendant

inplied that trial counsel nmay have

participated in an illegal "kick-back"

schenme. M. Casabielle testified that

he was contacted by the FBI during the

“court-broont I nvesti gati on, but

decl i ned to gi ve an I ntervi ew.

Apparently no further action was taken

agai nst him
(R 1341). M. Coney required former Judge GCelber's
testinony to set up the paraneters of his conflict claim
one of the issues that he had been granted an evidentiary
hearing on. Wthout Celber, there was no other w tness
avai l able to support the allegation of a conflict of
interest. Neither M. Casabielle nor forner judge Harvey
Shenberg, a federal convict, were going to do so.
CGel ber's testinony, if allowed, woul d have supported the
exi stence of an actual conflict of interest between M.
Coney and M. Casabielle that was never revealed to M.
Coney by M. Casabielle or anyone else. The purpose of
calling M. Cel ber was not to assassi nate the character of

M. Casabielle, but to present credible testinony in
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support of the existence of an actual conflict of
interest. The Eleventh Grcuit has set forth the test for
di sti ngui shi ng between actual frompotential conflicts of
I nt erest:

W will not find an actual conflict
of interest unless appellants can point
to specific instances in the record to
suggest an actual conflict or inpairnent
of their interests...Appellants nust
make a factual show ng of inconsistent
I nterests and nust denonstrate that the
attorney nmade a choi ce between possi bl e
alternative causes of action ... If he
di d not nmade such a choice, the conflict
remai n(s) hypot heti cal .

Reynolds v. Chapman, 253 F. 3d 1337, 1343 (11th Cr.

2001), citing Smth v. Wite, 815 F. 2d 1401, 1404 (11

Cr. 1987).

M. Coney's 3.850 conflict clai mwas pl ead generally,
but even so, the 3.850 notion laid out the areas that M.
Coney was prepared to present testinony about at a hearing
(R 133-35). The claim anticipated the inpact of the
conflict on trial counsel's failure to investigate both
defenses at the guilt phase and mtigation at the penalty

phase. By the tinme of the evidentiary hearing, counsel
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was prepared to present testinony that went beyond the
allegations in daimXlV.

Counsel was prepared to provide testinony fromforner
Judge Cel ber establishing an actual conflict betweentri al
counsel and M. Coney, and then to show how the conflict
adversely affected Casabielle's representation of M.
Coney. *

There were five areas where the conflict influenced
M. Casabielle's performance as trial counsel to M.
Coney's detrinment: (1) his utter failure to investigate
M. Coney's nental health pre-trial despite having an
expert appointed by Judge Gelber in April 1991 to assi st
himin doing just that; (2) his resulting inability to
consider alternate defenses based in any way on M.

Coney's nental status; (3) Casabielle's negligent failure

““To prove adverse effect, a defendant needs to
denonstrate: (a) that the defense attorney could have
pursued a plausible alternative strategy, (b) that this
alternative strategy was reasonable, and (c) that the
alternative strategy was not followed because it
conflicted with the attorney's external |oyalties."
Reynol ds at 1344, citing Freund v. Butterworth, 165 F. 3d
839, 860 (11th G r. 1999).
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to neet wth or to discuss the case wwith M. Coney during
two significant chunks of tine: from July 19, 1990-
Cctober 22, 1990 (a period framed by M. Coney's
unsuccessful notions to discharge Casabielle on July 12,
1990 and Cctober 12, 1990) and a second period of no
neetings from March 25, 1991-January 10, 1992 (a period
I ncl usi ve of the appointnment of Dr. Castiello on April 23,
1991, a May 21, 1991 letter fromM. Coney to Casabielle
asking to see Casabielle or the investigator, and the
press announcenent of Qperation Court Broom on June 13,
1991), (R 501); (4) his waiver of M. Coney's appearance
at the January 31, 1992 pre-trial hearing three weeks
after he met wwth M. Coney for the first tine in nearly
ten nont hs, a wai ver that served to cover up the fact that
M. Coney had never been exam ned by Dr. Castiello or any
ot her expert pre-trial with the result that Casabi el |l e was
unprepared to proceed; and (5) his failure to reveal to
M. Coney his corrupt relationship with Judge Roy Cel ber
and Judge Harvey Shenberg, which if revealed, would

certainly have resulted in M. Coney acquiring another
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| awyer .

Roy Gel ber was a key w tness supporting the conflict
because, as counsel proffered below, he would have
testified that he was the judge: (i) who appointed M.
Casabielle to M. Coney's case in return for a 25%
ki ckback of Casabielle's special public defender fee to be
paid at the end of the case t hrough m ddl eman Judge Harvey
Shenberg as part of an on-going corruption schene
I npl i cating Casabielle from1988-1991; (ii) whorefusedto
give a fair hearing to M. Coney's pro se attenpts to
di scharge Casabielle; (iii) who appoi ntedthe psychiatri st
Dr. Castiello, an expert who never saw M. Coney or
prepared a report, who was the only defense nental health
expert pre-trial; and, (iv) who presided over the process
of keeping M. Casabielle onthe case in order to maxi m ze
the financial advantage for both Gel ber and Casabielle
(R 527-33).

G ven this background, counsel should have been
allowed to question trial counsel at the evidentiary

hearing to attenpt to establish the corrupt rel ationship
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that was the background for Casabielle's appointnment to
M. Coney's case by Roy GCelber, facts that set up the
conflict of interest. Counsel asked Casabielle, "During
1988 t hrough 1991 were you involved in a schene to pay a
percentage of your final fees on cases back to Judge Roy
Gel ber in return for appointnments?' (R 526). He never
answered that question because the | ower court sustained
the state's objection on relevancy grounds before and
after a proffer of relevancy (R 526-533).

Roy Cel ber shoul d have been allowed to testify in his
own right or to rebut whatever Casabielle said if he had
be required to answer M. Coney's questions over the
State's objections. The State did not nove to exclude
Cel ber's testinony, but objected to it as inadm ssible
until "the defense points to sone course of action taken
or not taken as a result of the alleged conflict.”" (R
434). This was done at the hearing on proffer. (R 526-
533). M. Casabielle also testified that although he
"never received atarget letter" fromthe state or federal

governnent, it appeared to himfromnewspaper articles in

89



June 1991 that he was "sonehow' under investigation in
Qperation Court Broomin 1990-91 (R 516-18, 522). Two
Mam Herald articles were proffered at the evidentiary
heari ng, Defendant's A-21 for identification, dated June
13 & 15, 1991.°> The first article indicated that M.
Casabiell e was one of six defense |awers doing court-
appointed work in Dade County who had been nanmed in
federal search warrants in Qperation Court Broom  The
second article detailed that two | awers, WIllie Castro
and Manuel Casabielle, had received 25% of Dade circuit
Judge Roy Cel ber's total appoi ntnents from Sept enber 1989
until My 1991. Statistics noted in the articles
I ndi cat ed Casabi ell e had been appointed to 16 cases for
whi ch he had been paid $15, 000 as of May 1991. M. Coney
al so proffered charts and tables, used by the governnent
in the federal Court Broom cases, that indicated during

1988- 1991, Roy GCelber appointed Casabielle to 30 of

*These articles were already part of the appellate
record having been attached to the direct appeal brief
filed by Howard Blunberg in April 1993. (R 319-21).

90



Casabielle's total 85 court appointnents in Dade County,
with his remaining 55 appointnents split anong 18 ot her
j udges. The charts indicate that Casabielle was paid
$28,221. 73 for the Cel ber appointnents, 27%of his total
county paynents of $103, 608.23 for court appointnents in
1988-1991. (Defendant's A-23, A-24 for ldentification).

At the evidentiary hearing, M. Casabielle testified
that an FBI agent and an FDLE agent attenpted to speak
with him regarding Court Broom but he refused to
cooperate (R 518). Casabielle also testified that he
never spoke directly with the defendant, Ji mm e Lee Coney,
about the fact that he was under investigation concerning
Qperation Court Broom (R 520).

M. Casabielle was appointed to M. Coney's case on
May 1, 1990 (Defendant's Exhibit A)(R 454-55). In order
to receive the full special public defender fee for
representing M. Coney, M. Casabielle had to continue to
represent M. Coney through the trial and sentencing. The
fee Casabielle was ultimately paid in 1992 was $15, 938
(Defendant's Exhibit N at R 492)(DAR 323). To get his
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25% ki ckback, Cel ber needed to keep M. Casabielle on M.
Coney's case until M. Casabielle got his final fee. 1In
ot her words, both M. Casabielle and forner Judge Cel ber

had a significant financial interest in M. Casabielle

continuing to represent M. Coney in spite of Coney's
efforts to discharge him As M. Casabielle testified,
this was his first capital case to go to a penalty phase
(R 452), and as special public defender cases went, it
turned into a big payday.

These circunstances support a per se conflict of
i nterest between M. Coney and M. Casabielle. M.
Casabielle testified that he failed to communicate to his
client that he had been nanmed in the papers in connection
with Court Broom (R 520). He failed to reveal to M.
Coney the nature of the corrupt financial arrangenent that
had | ead to Casabielle's appointnent to M. Coney's case.

See Rules Requlating the Florida Bar Rule 4-1.4,

Communi cat i on.
Si mul t aneously, M. Casabielle violated his duty of

| oyalty to M. Coney. See Rules Requlating the Florida
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Bar Rule 4-1.7, Conflict of Interest. M. Casabielle's
| ndependent professional judgnent was conprom sed by the
personal financial incentives that he had based on both
the corrupt and secret appointnent agreenment w th Judge
Cel ber and his personal financial incentive to remain on
M. Coney's potentially lucrative case once he was
appointed. H's 25%of fee liability to Judge Cel ber was
unethical andillegal. He violated his duty of loyalty to
M. Coney when he failed to explain this arrangenent to
M. Coney, nmaking it inpossible for M. Coney, who was
already trying to fire himto make a know ng, intelligent
and vol untary deci si on about whet her to pursue new counsel
(Defendant's Exhibits Q and R)(R 502-04). Comment to

Rules Requlating the Florida Bar, Rule 4-1.7, bears on

precisely this problem

Loyalty to a client is also inpaired
when a | awyer cannot consi der, reconmend
or carry out an appropriate course of
action for the client because of the
| awyer's other responsibilities or
I nterests. The conflict in effect
forecloses alternatives that would
ot herwi se be available to the client.
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Judge Cel ber was preparedtotestify that hisinitials
were on one of the rejected notions to discharge M.
Casabi el l e, supporting the nexus of activities supporting
the conflict claim M. Coney submts that CGel ber abused
his discretion by failing to satisfy the Nelson

requi renment when considering M. Coney's pro se notionto

Di scharge Court - Appoi nted Counsel due to inconpetency:

I f inconpetency of counsel is assigned
by the defendant as the reason, or a
reason, the trial judge should make a
sufficient inquiry of the defendant and
his appointed counsel to determne
whet her or not there i s reasonabl e cause
to believe that court appointed counsel
I s not rendering effective assistance to
t he defendant. |f reasonabl e cause for
such belief appears, the court should
make a finding to that effect on the
record and appoi nt a substitute attorney
who shoul d be all owed adequate tine to
prepare the defense. |If no reasonable
bi as appears for a finding of
I neffective representation, the trial
court should so state on the record and
advise the defendant that 1f he
di scharges his original counsel the
State may not thereafter be required to
appoi nt a substitute.

Hardwick v. State, 521 So. 2d 1071, 1074-75 (Fla.

1988) (quoting Nelson V. State, 274 So. 2d 256, 258-59
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(Fla. 4th DCA 1973)(citation omtted). The Cctober 12,
1990 notion filed by M. Coney stated that he "was
requesting a change of Court appointed attorney M. Mnual
Casabi el | e based upon his | ack of preparati on, conpetency
and effective assistance in preparation of ny defense"
(DAR. 39-40). M. Coney withdrewthe notion after a very
brief hearing and off-the-record conversation wth
Casabiell e, but as in the penalty phase when M. Coney was
unable to make a wai ver about use of experts because he
didn't have sufficient know edge to do so, he was al so not
given a fair and anple opportunity by Gelber to explain
his reasons for wanting to discharge Casabielle. And he
did not know the nost inportant reason of all, the
conflict set up by the kick-back arrangenent, because no
one had told him Cel ber failed to question defense
counsel as to the nerits of M. Coney's conplaints or
Casabi el l e' s al | eged i nconpetency. Finally, Cel ber failed
to make an adequate ruling as to the sufficiency of any of
M. Coney's clains of ineffectiveness. (DAR _ )(Hearing

of 11/09/90).
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Post conviction counsel initially proffered the
content of testinony of Roy CGel ber, and ultinmately of fered
on proffer Celber's testinony in nultiple Court Broom
cases and related docunents that were marked for 1D
concerning Court Broom (R 527-31, 686-87, 689-92). The
State nade a procedural bar argunment at the evidentiary
hearing (R 531). The lower court's failure to allow
witness testinony that explained the context of
Casabi el | e' s appoi ntnent denied M. Coney a full and fair
hearing (R 518-533).

The record of M. Coney's trial and direct appea
reveal s that Operation Court Broom was nentioned during
voir dire, but that M. Coney was not present at sidebar
when M. Casabielle informed the Court that he was a

target of the Court Broominvestigation. (R 1081-85).

At the evidentiary hearing, Casabielle testifiedthat
he had never discussed Qperation Court Broom with M.
Coney (R 520). During voir dire M. Coney was not

privy to the di scussi ons at si debar concerni ng whet her the
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a potential juror, Schopperle, whose husband was an FBI

agent invol ved in the Qperation Court Broominvestigati on,

m ght have been aware that trial counsel Casabielle's nane

had cone

up in connection to the investigation

26) . The trial record reflects the fact

subst ant i

(R

t hat

520-

t he

ve sidebar discussion took place "outside the

hearing of the defendant and the prospective jury"

1081- 85) .

Broomis

( DAR.

The relevant sidebar exchange as to Court

as foll ows:

M. Casabielle: There is a third
one, whichisalittle nore delicate for
me personally, that is the FBlI agent's
wi fe. Her husband works in -- ny nane
appeared in the papers associated with
that investigation. She's the only one
t hat nmentioned Courtbroomand |I' mnot --
that's asignal. | thinkit'sonly fair
that further inquiry be had in that
ar ea.

The Court: Again, how can we do
t hat ?

M. Casabielle: Your Honor, maybe
ask her what she has heard about the
operation, and if there's anythi ng about
what she's heard that mght affect this
case, how closely she's followed the
I nvestigation, sonething along those
| i nes, w thout suggesting that ny nane
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has cone up in that investigation, but
it's an area that, again, should be
addr essed.

The Court: 1"l certainly let you
guestion her on that and ---

M. Casabielle: Wul d the court
entertain a -- | haven't established
cause yet, so |I'mnot sure | have.

The Court: We'll have her stay in
her e.

(DAT. 1083-84). Thus, the record is clear that this
occurred outside of M. Coney's hearing. Casabielle did
| ater individually voir dire juror Schopperle with M.
Coney present (DAT. 1087-90, 1092-94). However, M. Coney
woul d have to have been a m nd reader to have figured out
what this exchange wth the potential juror was all about.
The rel evance of the Iine of inquiry to the conflict of
I nterest now being clained by M. Coney was conceal ed in
the confidential exchange at sidebar that M. Coney
plainly did not hear. Casabielle thereafter used a
perenptory challenge to renove Ms. Schopperle from the
venire (DAT. 1112). This Court's opinion on direct

appeal is conpletely silent as to the voir dire bench
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conference involving Ms Schopperle.?®

The State argued at the evidentiary hearing that this
area of inquiry failed to address what it descri bed as the
| ower court's grant of a "very |imted exploration of the
claim of conflict as it relates to the failure to
I nvestigate the famly background and nental mtigation
and present a nore conpl ete or thorough mtigation penalty
phase" (R 524). The State's argunment bel ow ignores
t hose aspects of aimlV having to do wth guilt phase
I neffective assistance. The |lower court then sustained
the State's pendi ng objection to the question posedto M.
Casabielle, "Did you feel then that you had any et hical
responsibility to reveal [being naned in Court Broom to
your clients or potential clients?" (R 522, 526).

At the hearing M. Coney unsuccessfully noved for the

°ff the intention of this Court was to apply harnl ess
error analysis to M. Coney's absence fromthe Schopperl e
bench conference, surely this Court should now undert ake
a de novo review of that analysis in light of the fact
that M. Coney would never have made a know ng,
intelligent and voluntary wai ver of his right to be aware
of the content of that conference, which trial counsel had
every reason to keep secret from him
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adm ssion into evidence of excerpts fromthe testinony of
former circuit court Judge Roy Gelber in the case of

United States v. Castro, et. al. No. 91-0708 CR, United

States District Court, Southern District, and for the

adm ssion of his testinony in the case of United States v.

Shenberg, No. 91-0708 CR, United States District Court,
Southern District, with the result that both were marked
for identification as Defendant's A-49 and proffered for
the appellate record (R 686-691). In the Castro
proceedi ng, which involved the prosecution of severa
| awyers in the Court Broom kickback schene, Gelber
testified as foll ows:
Q And did Agent Becker ask you
whet her M. Luongo had paid any
ki ckbacks to you for court appoi nt nent s?
A Yes, he did.
And what did you answer?
No.

Was that the truth?

No.

o » O > O

kay. Was one of the |awers
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he asked you about naned Manny
Casabi el | e?

A Yes.

Q Ckay. And did Agent Becker ask
you whether vyou had received any
ki ckbacks from Manny Casabielle --

A Yes.

Q - - I n return for court
appoi nt nent s?

A That's correct.

Q And what did you answer?

A | said, no.

Q And was that the truth?

A No, it was not.

Q Ckay. You had received

ki ckbacks from Manny Casabiell e?

A He was a forner partner of
Judge Shenberg and a very close friend
of his, and he was the first person who
| was involved in any corruption wth.
Harvey Shenberg asked ne if | wanted to
gi ve hi msone appoi ntnents and get sone
of the noney back, because Harvey was
intimately involved in ny problens and
knew ny financial problenms. And | said
okay. So Manny was the first person
that | gave sone appointnents to
i nvol ved in a kickback situation.

101



Q Ckay. And did you receive
noney back from Manny Casabi el | e?

A | received noney fromHarvey --
from Manny t hrough Harvey.

Q Har vey Shenber g?
A Yes.
(Def endant' s Exhi bit Marked for IdentificationA-49), U_S.

v. Castro, No. 91-0708-CR-Gonzalez, U S. District Court,

Southern District of Florida, Cctober 28, 1993, Vol. 4 at
15- 16. In the Shenberg proceeding, a prosecution of
former Judge Shenberg and others on RI CO charges, forner
Judge Cel ber testified as foll ows:
Q Did there ever cone a tinme when
you discussed wth Harvey Shenberg
ki ckbacks from court appoi nt nents?
A Yes.
Q Wen was that?
A Again, all of the kickback
situations cane about in |late summer,
early wnter of '89.
Q Wt if any conversations did
you have wi th Harvey Shenberg about this

matter?

A Well, | had told himof what |
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was doing wth others, just to kind of
get sone feedback if | was doing
sonet hi ng overtly stupid, other than the
acts itself, that would give away what
was going on. At sone point in tine, he
I ndicated that he had a fornmer partner
who <could probably wuse sone court
appointnents and was | interested in
i ncluding or putting himon ny |ist of
court appoi ntnents.

Q Wi was that ex-partner?

A That was Manny Casabi el | e.

Q Did you discuss wth Harvey
Shenberg what percentage you would
receive back for appointing Manny
Casabi el | e?

A It was the sanme, twenty-five
per cent.

Q D d you personally know Manny?

A | knew him from around the
court house. | knew he was Harvey's ex-
partner. | knew himfromthe buil ding.

| knew that he was a good, conpetent
| awyer .

Q Did you have any discussions
wi t h Harvey Shenberg as to how you woul d
receive this kickback?

A He said it would just go
t hrough him

Q He being who?
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A Har vey, Harvey Shenberg.

Q D d you begin appointing Manny
Casabielle, | say Manny Casabielle, is
it Manny Casabielle?

A I"'m from Brooklyn, so how I
pronounce it, | amnot sure.

Q Could you spell it?

A No, | wouldn't take a shot at
that either. CGA-S-A-B-1-E-L-L-E. That
woul d be a guess.

Q Thank you. Dd you start
appointing himto cases?

A Yes, | did.

Q Did you receive any noney from
Harvey Shenberg as a result of these
appoi ntnents that were nade to Manny?

A Yes.
Q How woul d he pay you?

A Every coupl e of nonths he woul d
just say | have, you know, sone noney
for you, | have sonething for you from
Manny. And he woul d have noney for ne.
| would either take it fromhimor tell
himto hold it for ne.

Q About how many tines did you
recei ve noney from Harvey Shenberg that
had purportedly cone from Manny
Casabi el | e?
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A Maybe four or five, six at the
nost .

Q How nuch noney are we talKking
about ?

A |I'd say the smallest he ever
gave ne was five hundred dollars and t he
nost a thousand or twelve hundred
dol | ars.

* % %

Q Fol | owi ng August or Septenber
of '89 when you gave the five thousand
dollars to Harvey Shenberg, did he
continue to hold noney for you?

A Yes.
Q Wien and what types of noney?

A At various tines when he had
noney for nme from Manny, occasionally |
would just tell himto put it on ny
account. Wien | would receive sone of
the funds from Ray Takiff, | gave him
sone of those funds as wel|.

Q And when did Harvey Shenberg
cease hol di ng noney on your behal f?

A June 8, 1991.
(Defendant's Exhibit Marked for Ildentification A-49),

United States vs. Shenberg, et. al., No. 91-0708-CR-

CGConzalez, U'S. District Court, Southern D strict of
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Fl orida, Decenber 22, 1992, Vol. 41 at 6503-6505, 6541.
The | ower court allowed the State's objection to the
adm ssion of the testinony and noted that she woul d not
reviewthe CGel ber testinony if it was proffered (R 692,
1267-68). Additionally, the lower court sustained the
State's objection to the adm ssion of Defendant's A-50, a

copy of the opinion in Unites States v. Harvey N

Shenberg, et. al., 89 F. 3d 1461 (11th Cr. 1996).

The Shenberg opinion affirmed the conviction on Rl CO
charges in federal court of fornmer Judge Shenberg. 1d. at
1481. According to the opinion, Roy CGel ber had agreed to
cooperate with the governnent in its investigation of
corruption in the Dade County Circuit Court shortly after
t he governnent ended "Qperation Court Broonf and executed
search warrants in the hones and offices of Celber,
Shenberg and others on June 8, 1991. 1d at 1468. 1In a
recitation of undi sputed facts and factual inferences the
jury was entitled to drawin the "Qperation Court Broont
cases, the Eleventh Circuit |aid out aspects of corruption

in the Dade County Crcuit Court relevant to the conflict
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al l eged by M. Coney:

In Novenber 1988, the citizens of
Dade County, Florida, elected judicial
candidate Roy T. CGelber to the Crcuit
Court of the Eleventh Judicial Grcuit
of Fl ori da. Gel ber, prior to taking
office, arranged with his fornmer |aw
partner, Stephen d ass, to appoi nt d ass
as special assistant public defender
( SAPD) . I n return for SAPD
appoi ntnents, Gass agreed to give
CGel ber one-third of the fees received.
Gel ber made simlar ki ckback
arrangenents with other awers in M am
while in office. Also in 1988, GCel ber
becane close friends with Dade County
Court judicial candidate Harvey N
Shenber g. Shenberg, who also won his
bid for election, advi sed  Cel ber
regardi ng the acceptance of Kkickbacks
and other illegal schenes. During one
of Shenberg's conversations, Shenberg
suggested that Gelber add one of
Shenberg's fornmer |aw partners, Manny
Casabielle, to the court appointnent
list in exchange for kickbacks of
twenty-five percent. Gel ber agreed.
Thereafter, Shenberg periodically gave
Gel ber noney in anounts ranging from
$500 to $1,200 on Casabielle's behalf.
Otentines, Celber directed Shenberg to
hol d the noney for safekeepi ng.

* % %

State and federal officials (the
governnent) eventually l|earned of the
ki ckback schene, and in 1989, the
governnment |aunched a sting operation
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called "Operation Court Broontf to
I nvestigate corruption in the Crcuit
Court of Dade County.

Id at 1465- 66.

Thi s I nformati on support ed t he proffered
representation by undersigned counsel at the evidentiary
hearing that Celber would have testified at the
evidentiary hearing that he had a kickback arrangenent
wWth M. Casabielle at the tinme Gel ber appointed himto
Jimm e Coney's case. And, the opinionin Shenberg stands
for the proposition that Roy CGelber's credibility as a
W t ness was established in federal court.

Evi dence at the hearing set out the various points in
time when M. Coney tried to fire M. Casabielle.
(Defendant's Exhibits Q and R at R 502-04). Q was a
petition filed by M. Coney wth Judge Gel ber on July 12,
1990 al l eging i neffective assistance by trial counsel. R
is an October 12, 1990 Mdtion Requesting Change of
Counselor filed by M. Coney that alleging that
"[c]ounsel or for the defense has failed to investigate,

obtai n depositions fromanyone ot her than those provided
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to hi mthrough discovery by state agencies. Even though
he have been gi ven nanes and ot her detail information nore
favorable to the defense he has failed to investigate or
file the necessary pre-trial notions."” It goes on to
request a "conpetent, effective and experienced attorney
in dealing with capital offenses.” Al so entered into
evi dence as Defendant's Exhibit Tis a May 22, 1991 letter
to Casabielle from M. Coney conplaining in sone detai
about case preparation and | ack of neetings.

The fact that Casabielle ultinmately presented a
def ense that M. Coney was i nnocent and t hat soneone el se,
per haps Sout hworth's cel |l mate Santerfeit, set thefire did
not relieve defense counsel of the responsibility to have
fully investigated alternate defenses. The State is not
Iin a positionto claimthat it is unreasonable to assune
that the conflict contributed to M. Coney's conviction
because the conflict did influence Casabielle's
preparation of the guilt phase case in the ways noted
supra that operated to M. Coney's detrinent.

M. Coney's situationis also the situation set upin
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Cuyler v. Sullivan, 446 U S. 335 (1980). Here, as there,

the actual conflict of interest set out supra adversely
affected M. Casabielle's performance in M. Coney's case.
The nultifaceted conflict set up by M. Casabielle's
ki ckback arrangenent with Judge GCel ber, the judge who
appoi nted hi mand who presi ded over the case for fourteen
nont hs, denonstrates that M. Coney was denied the
effective assistance of counsel.

M. Coney's situation is not a potential conflict of
I nterest, but an actual conflict of interest. Prejudice
to M. Coney can and shoul d be presuned. The testinony of
former Judge Gel ber was the cruci al el ement supporting the
exi stence of the actual conflict. M. Casabielle actively
represented conflicting interests duringthe course of his
appoi nt nent as a speci al public defender: his own corrupt
financial interests and M. Coney's |legal interests. The

conflict between these interests adversely affected M.

Casabiell e's performance as counsel for M. Coney. See

Neel ley v. Noyle, 138 F.3d 917 (11 Cir. 1998).

Substantial additional testinony of CGel ber in federal
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court supporting the earlier proffers was filed in the
court file after the hearing, as counsel prom sed to do on

the record. (R 845). A Notice of Filing of this materi al

dat ed January 8, 2001 appears in the supplenental record,
but the attachnents thensel ves do not. (Supp. R 1100-04).
Simul taneously with this brief, a notion to supplenent is
being filed with the relevant material s attached.

ARGUMENT |11 - NO ADVERSARI AL TESTING AT THE GUI LT
PHASE.

The | ower court's order denonstrates a failure to use
the record or files in this case when sunmarily denyi ng
the guilt phase clains in M. Coney's case. As his nption
denonstrated, the records and files do not show
conclusively that M. Coney is not entitled to relief.
Thus, the order of the |ower court ignores the express
requirenents of Rule 3.850 and the substantial and
unequi vocal body of case lawfromthis Court hol di ng that
courts nust conply with the Rule. As to the sufficiency
of the pleadings of ineffectiveness of trial counsel, M.
Coney nmet the burden under Fla. R Cim P. 3.850. As
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noted by this Court, "[wlhile the post conviction
def endant has t he burden of pleading a sufficient factual
basis for relief, an evidentiary hearing is presuned
necessary absent a conclusive denonstration that the

defendant is entitledtonorelief". Gaskinyv. State, 737

So. 2d 509 (Fla. 1999). See also Peede v. State, 24 Fla.

L. Weekly 5391 (Fla. 1999). The rule was never intended
to becone a hindrance to obtaining a hearing or to permt
the trial court to resolve disputed issues in a summary
fashion. |d.

A. JURY SELECTI ON | SSUES

M. Coney's notion bel owcl ai ned that counsel for M.
Coney was ineffective in ascertaining the effect of past
publicity on the prospective jurors who had read t he book
"Maxi mum Morphoni ous” about Dade G rcuit Court Ellen
Mor phoni ous, a book that included prejudicial statenents
by the Judge about M. Coney's prior convictions (DAT.
39-44). The order of the lower court found that
"[ n] ot hi ng Moore sai d necessitated further questioning or
provided a basis for excusing him from serving" (R
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1336). Trial counsel failed to ask specific questions
about the substance of the contents of the book which were
extrenely prejudicial to M. Coney. The Suprene Court

enphasi zed in Morgan v. Illinois, 504 U S 719 (1992), in

regard to questions about capital punishnment, "general
inquiries" about a juror's ability to be fair are
I nsufficient. It is trial counsel's duty to ask nore
directed questions about a potential juror's beliefs to
det ect bi as. Counsel also failed to ask Juror Stokes
about " Maxi mum Mor phoni ous, even though she had stated
that she had a "lifetine friend" naned Shirley Lew s, who
was a fornmer Judicial Assistant for Judge Morphoni ous
(DAT. 1023). At an evidentiary hearing counsel woul d have
offered the section on M. Coney from the book into
evi dence.

Counsel also failed to challenge for cause, or to use
avai |l abl e perenptory challenges to strike prospective
jurors Bury, Giffin, and Sears, despite their obvious
bias towards the State (DAT. 772, 818, 823, 1074-75).

And def ense counsel exhi bi ted unreasonabl e and i neffecti ve
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trial performance when he failed to challenge for cause
Juror Giffin. Giffin served as foreman of the jury, had
a son who was a correctional officer, and expressed a bi as
or prejudice in favor of testinony from corrections
of ficers as opposed to testinony fromconvicted crimnal s,
and advised that he had relatives who had been badly
burned (DAT. 793, 1054-55, 1075-76).7 Jurors Bury and
Giffin were accepted by the defense w thout any attenpt
to chall enge for cause or to use an avail abl e perenptory
chal l enge (DAT. 1101, 1110. Failure to challenge these
jurors for cause or to use an available perenptory
chal | enge was unreasonabl e on the part of defense counsel,

with the resulting prejudice to M. Coney being the

Juror Giffin expressed great concern on the record
about scheduling for the case in the event he was chosen
as a juror (DAT. 1080). Juror Giffin indicated that he
was scheduled to go to Tall ahassee on March 1l1lth for a
hi gh school basketball gane that he went to every year
(DAT. 1080). He also indicated that "aman's life is nore
| nportant than ne watchi ng basketball" and that he woul d
change his schedule "if it went that far" (DAT. 1081).
The sentenci ng heari ng ended on March 10th, with the jury
| eaving the courtroom for deliberations about life and
death at 3:20 P.M and returning wth a seven to five
decision for death at 3:44 P.M (DAT. 2888).
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| npanel nent of an unconstitutionally biased jury that
convicted M. Coney and voted seven (7) to five (5) to
recommend death. One fewer vote for death and the result
woul d have been a |ife recommendati on.

On direct appeal M. Coney clained that the tria
court erred in conducting in his absence two conf erences,
I ncl udi ng a voir dire bench conference where jury strikes

were di scussed Coney v. State, at 1011. Thi s Court

di scussed this issue in the opinion denying relief, and
al though the state conceded error, the Court found it to
be harm ess error. 1d. at 1013. Al the jury selection
errors noted above shoul d be consi dered wi thin the context
of ineffective assistance of trial counsel, as well as in
the context of all errors found on appeal, but determ ned
to be harnl ess.

The | ower court also found that M. Coney's claim
concerning juror interviews and the ethical rul e
preventing postconviction counsel fromundertaki ng themis
procedural |y barred because not raised on direct appeal.

(R 1341). The ethical rule that prevents M. Coney from
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I nvestigating any clains of jury m sconduct or bias that
may be inherent inthe jury's verdict is unconstitutional.
Under the Fifth, Sixth, E ghth and Fourteenth Anendnents,
M. Coney isentitledtoafair trial and sentencing. Hi s
inability to fully expl ore possible m sconduct and bi ases
of the jury prevent himfromfully show ng t he unfairness
of histrial. M sconduct nay have occurred that M. Coney

can only discover through juror interviews C. Turner v.

Loui siana, 379 U S. 466 (1965); Russ v. State, 95 So. 2d

594 (Fla. 1957).

Rul e 4-3.5(d)(4), Rules Regulatingthe FloridaBar, is
invalid because it is in conflict wwth the First, Fifth,
Sixth, Eighth, and Fourteenth Anendnents to the United
States Constitution. Relief shouldissue fromthis Court.

B. TRIAL COUNSEL RENDERED | NEFFECTI VE ASSI STANCE AT THE
PRE- TRI AL MOTI ONS HEARI NG CONCERNI NG DYI NG DECL ARATI ONS

The order of the | ower court summarily deni ed w t hout
hearing any evidence the claim that trial counsel was
i neffective when he failed to communicate to M. Coney

prior to or during the pre-trial dying declarations
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hearing that he could have testified during the hearing or
otherwi se could have challenged the credibility and
truthful ness of Southworth's statenments by inpeaching
their source, Southworth hinmself. (R 1338).

At the concl usion of two days of pre-trial hearings in
February 1992, the trial court allowed all the statenents
of Southworth into evidence as dying declarations (DAT.
957-61). The evidence that had been introduced at the
hearing concerning the admssibility of Patri ck
Sout hworth's out-of-court statenents concentrated on the
time period beginning with the discovery of Southworth at
the scene of the fire at about 5:00 a.m on April 6, 1990,
and endi ng when Sout hworth | ost consci ousness at Jackson
Menorial Hospital about 2 hours |ater.

Counsel was evidently unaware that in Florida, the
dyi ng decl aration exception to the hearsay rule "does
all ow evidence to be admtted in the absence of cross
exam nation and confrontati on of the decl arant, but under
justifications of public necessity and manifest justice,
pronounced and approved since early conmon | aw, and by t he
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United States Suprene Court and state courts throughout

the nation" State v. Weir, 569 So.2d 897, 902 (4th DCA

Fla. 1990) (Decision adopted on the nerits in Wir v.

State, 591 So. 2d 593, 594 (Fla. 1992)). It was a rule of
| aw that M. Casabielle should have been famliar wth:

If evidence is avail able to i npeach the
declarant's reputation for truth and
veracity, or to question the accuracy or
basis for the statenent, it my be
admtted. Also, the party agai nst whom
a dying declaration is used has the
right to testify on his own behalf to
refute the dyi ng declaration, to present
corroborative w tnesses and any other
evidence. It still remains the state's
burden to prove the guilt of the accused
beyond a reasonabl e doubt.

State v. Weir at 902-03. The entire range of inpeachnent
options was avail abl e to def ense counsel. However, tri al
counsel failed to either informhis client that an attack
on Sout hwort h's character was possi bl e under the lawor to
inform M. Coney that he could testify at the pretria
hearing as an inpeachnment wtness. Sonme of the factors
concerni ng Sout hworth that the court and jurors never were

abl e t o consi der when wei ghi ng t he dyi ng decl arati ons t hat
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the court all owed i nto evi dence i ncl uded: Sout hworth's H V
positive status (DAR 64); information from | nspector
Cal l ahan's pre-trial deposition that reveal ed that Dade
Correctional was a special psychiatric institutionsg
records concerni ng Southworth's prior crinmes, convictions
and course of incarceration and psychol ogi cal treatnent;
expert testinony about pain and shock from the burn
I njuries, perhaps even post-traumati c shock, and t he fact

that Southworth was suffering from these physiol ogica

8Sout hworth's roonmate, Lawton Byrel Santerfeit, was
not asked during his testinony at trial about the
medi cation that he and Southworth were both taking.
However, during an interviewby |Inspector Call ahan at 5: 45
a.m on April 6, 1990, forty-five mnutes after the fire
i ncident, Santerfeit explained that Southworth took the
sane nedication that he took: "And | think he takes 50
ng. nore than ne, |I'mnot sure but he doesn't always take
it. And when he does take it, it has us both the sane
way. We tal k about it whenever we start feeling goofy and
stuff, you know. It makes us forgetful, you know Wen
we go to |ook for our stuff, we're pondering, you know.
It just does.” In alater deposition, dated Novenber 30,
1990, he descri bed the nedi cati on he was t aki ng as Acendum
(phoneti c) and descri bed a | ong personal history of nent al
health treatnent, psychiatric inpatient treatnent and
el even (11) suicide attenpts. He al so descri bed I nspect or
Call ahan as "a crook." (R 62).
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injuries in conjunction wth his existing nental health
probl ens and nedi cation; and Sout hworth's prison records
I ncl uding his transfer to DCI for psychiatric care and his
history of Disciplinary Reports (DRs). (R 60-61).

Counsel unreasonably failedtoinvestigate and prepare
| npeachnent of Southworth with the resulting prejudice to
M. Coney from the admssion of statenents and the
| i kel i hood that the jury relied on their accuracy. M.
Casabi el I e shoul d not have focused his efforts solely on
trying to inpeach the State's witnesses to Southworth's
dyi ng declarations in an attenpt to prove that there was
a Departnent of Corrections conspiracy that used innmate
testinmony along with testinony through third parties of
the al |l eged dyi ng declarations to frane M. Coney t hrough
perj ured testinony about what Sout hworth said (DAT. 2575-
99) .

By failing to attack the credibility of Southworth
hi nsel f, defense counsel played into the hands of the
State and rendered deficient performance to his client,

with the resulting prejudice being the adm ssion of the
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dyi ng declarations and their bol stered credibility to the
jury.
There is sound authority for an attack by defense
counsel on the dying declarant who i s deceased:
| npeachnment is allowed based on bad
testi noni al char acter, by conduct

showi ng a revengeful or irreverent state
of mnd, by conviction of a crine, or

prior or subsequent I nconsi st ent
st atenents. 5 Wgnore, Evidence, 8
1445- 46, (Chadbourn rev.1974). The

reasoning articulated for allow ng
| npeachnment is that inasnmuch as dying
decl arations are allowed based |argely
on public policy grounds to prevent
crime fromgoi ng unpuni shed, t he accused
shoul d not be prevented fromi npeachi ng
t hem by any | awful neans, where cross-
exam nati on of the decl arant S
obvi ously i npossible. The courts
uniformy agree in allow ng i npeachnent
of dying declarations where the
| npeachnent is directed to a living
witness. 16 A L.R at 422-23.

State v. Weir at 900. There should have been an attenpt

to inpeach the late M. Southworth both at the pre-trial
hearing on dyi ng decl arati ons before the court and during
the trial itself. Trial counsel should also have

expl ored and presented ot her witnesses, including but not
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limted to | nspector Marvin Cal | ahan and ot her i nmat es who
knew Sout hworth, including inmate Smth. FIl or i da
Departnent of Corrections |Inspector Marvin Callahan was
deeply involved in the initial investigation of the fire
at DCl, and al t hough he was deposed by Casabielle, he was
never called as a witness by the State of the defense.
The order of the |ower court denying a hearing on M.
Coney's adversarial testing claim noted that |nspector
Cal | ahan had doubt s about the truthful ness of Southworth's
roommat e Byrel Santerfiet and acknow edged that Call ahan
was deposed (R 1339). In his deposition Callahan
testified about discrepancies in the statenent he took
fromSout hworth's roommate, Byrel Santerfeit, and sone of
t he evi dence he found (Deposition of Marvin Cal |l ahan, July
16, 1990, Pgs. 17-20)(R 69-71). O course M. Coney
pl ead that soneone el se had seen M. Santerfeit run from
the cell and close the door, inmate Donald Smth. (R
85). Santerfeit hinself testified that the only injury he
suffered during the fire was an injury to an ankle
sustained in junping down fromhis top bunk (DAT. 2194).
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He al so coomented that he singed his hair (DAT. 2236).
Santerfeit also testified that he believed that he was a
suspect in the nurder of Southworth (DAT. 2216).

These areas should have provided significant
amuni tion for an attack by the defense onthereliability
of Southworth's statenents incul pating M. Coney. Inthese
ci rcunst ances, counsel shoul d have been preparing an all
out assault on Southworth for the jury. An evidentiary
hearing shoul d have been granted on this claim

C._FAILURE TO OBTAI N AN EXPERT EVALUATI ON PRE- TRI AL

Wt hout a reasonabl e strategi c decision, trial counsel
failed to have his client examned by a nental health
professional prior to the guilt phase of the trial. This
was true despite overwhel m ng evidence of serious nental
health i ssues in M. Coney's background, nmuch of which is
docunented in M. Coney's prison records. In 1976 he was
convi cted of several felonies and sentenced to nore than
400 years in the Florida prison system At he tinme of
t hat conviction he had been an i nmate since 1965.

M. Casabi el | e was appointed to represent M. Coney on
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May 9, 1990. The record reveals that he filed a notion on
April 1, 1991 that was granted in a hearing on April 8,
1991 to have Jimme Coney examned by a doctor for
purposes of preparing a defense, and further that he
advi sed Judge Roy T. Celber in that hearing that "I'm
going to speak to Dr. Castiello" (DAT. 348-49, 359-61).°
An order signed by Judge Cel ber and entered on April 23,
1991 read in pertinent part, "ORDERED AND ADJUDGED: 1.
The def endant i s hereby authorized to hire a psychol ogi cal
expert to exam ne the defendant in the preparation of the
def ense of this case. 2. Costs in the anount of $500 wil |
be approved for the paynent of the psychol ogical
exam nation (DAR 49).

Dr. Castiello apparently never saw M. Coney. (R
1329). Dr. Castiello is a nedical doctor practicing
psychiatry in Coral Gables. The billing information in

the court file nmenorializes M. Casabielle's contact wth

The notion stated that "[t]he preparation of an
adequate defense to the accusations nmade against the
defendant by the State wll require a psychol ogical
exam nation of the defendant.”
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Dr. Castiello, but the court file and trial attorney file
do not docunent any examnation, report, billing or
I nvoi ces by Dr. Castiello (DAR 325-28). The stipulation
entered into by both parties at the evidentiary hearing
was that Dr. Castiello had no recollection of eval uating
M. Coney and had no record of M. Coney's case in his
office files (R 928).

There are three references to Dr. Castiello in trial
counsel's billing docunentation: 04- 30-91 Tel ephone
conversation wDr. Castiello .40 (this was seven days
after the appointnent order was entered by Judge Roy
Gel ber); 05-01-91 Dictate letter to Dr. Castiello .40 (the
follow ng day to nenorialize the tel ephone conversation);
and, 02-27-92 Tel ephone conference wwth Dr. Castiello . 30.
(DAR.  2654). This is a total of one hour and forty
mnutes, withforty mnutes sinply beingletter dictation.
I n addi tion, defense counsel described on the record on
February 25, 1990 how he attenpted to contact Dr.
Castiello through a nental health worker with the goal of

getting a recommendati on of a neurologist (DAR 2492).
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The guilt phase of M. Coney's trial ended at 4:40 P.M on
February 26, 1990.

The order of the lower court denying guilt phase
relief on the ineffective assistance claim concerning
trial counsel's negligencein having nental heal th experts
evaluate M. Coney prior to the trial contends that M.
Coney "failed toclarify this argunent in his notion or at
the evidentiary hearing." (R 1327). M. Coney believes
that the argunment could hardly be nore clear. The
responsibility to adequately investigate the case is not
limted to penalty phase or mtigation issues. "[Merely
i nvoking the word strategy to explain errors [is]
insufficient since “particular decision[s] nust be
directly assessed for reasonabl eness [inlight of] all the

circunstances.'" Horton v. Zant, 941 F. 2d 1449, 1461

(11th Gr. 1991) (quoting Strickland v. Washi ngton, 466

U S. at 691) (footnote omtted). "[Clase |law rejects the
notion that a "strategic' decision can be reasonabl e when
the attorney has failed to investigate his options and

make a reasonabl e choi ce between them" Horton, 941 F. 2d
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at 1462.

In M. Coney's case, counsel failed to provide his
client wwth "a conpetent psychiatrist . . . [to] conduct
an appropriate examnation and assist in evaluation,
preparation, and presentation of the defense.", Ake at
1096. M. Coney's judge and jury were not able to "nmake
a sensible and educated determ nation about the nental
condition of the defendant at the tinme of the offense.”
Ake at 1095.

In order to nake a decision as to what guilt phase
defense to use, trial counsel needed all the facts about
the crinme, about his client and about all the players
I nvol ved. Failure to thoroughly prepare any of these
areas is deficient performance. The fact that the
ultimate defense presented at the gqguilt phase by
Casabielle was that M. Coney was not the perpetrator of
the nmurder of Patrick Southworth in no way obviates his
responsibility to have investigated all aspects of the
case, including M. Coney's nental status.

D. TRIAL COUNSEL' S FAI LURE TO CHALLENGE THE STATE'S CASE
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Strickl and requi res t hat defense counsel chal |l enge t he

State's evidence so that the State is held to its burden
of proving the defendant's guilt beyond a reasonable
doubt . In M. Coney's case, the adversarial testing

envisioned by Strickland did not occur because trial

counsel ineffectively failed to challenge the State's
evi dence against M. Coney. M. Coney was prejudiced by
his counsel's failure because the jury had an inconplete
picture of the facts, and the State's case was never
subj ected to the crucible of adversarial testing.

The lower court sunmmarily denied an evidentiary
hearing on M. Coney's adversarial testing at guilt phase
claimincluding that portion concerning trial counsel's
failure to investigate and call as w tnesses numnerous
i nmates and prison officials (R 1338-39). M. Coney
believes the files and records in his case do not
conclusively refute the allegations in his 3.850 notion.
Gaski n. M. Coney plead in his notion that defense
counsel unreasonably failedto call as awtness at trial,

inmate Donald Smth, who witnessed the events on the
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norning of the fire at DC (R 85). As a result of
post convi ction counsel's investigation, it was di scovered
that inmate Smth saw a puff of snoke from Sout hworth's
cell and then saw a white man who he identified as
Sout hworth's roonmmate com ng out of the cell and cl osing
t he door behind hi mwith Sout hworth afire inside the cell.
Smith did not see Jinme Coney near the cell area. This
excul patory evidence is consistent with the defense case
at trial. (R 85). The only other witness to these
events at trial was Southworth's roommate, Byrel
Santerfeit. Thereis no witteninterviewwith M. Smth
anywhere in the files and records of M. Coney's case, yet
the |lower court denied an evidentiary hearing on this
claim

O ficer Jose Lugo- Sanchez was anot her very i nportant
witness at the guilt phase of M. Coney's trial ( DAT.
1527-1611). In an incident report that he wote on the
day of the fire, he stated that "inmate Coney was wai ti ng
I n the hal | way" when anot her officer, Pesante, wal ked into
the officer station shortly after he entered Dorm B at
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4:57 a.m He confirnmed during cross-exam nation that he
wote inthe log that "Jimme Coney was standing in front
of the officers' station when Oficer Pesante wal ked in"
at 4:57 a.m The sane |log indicated that the scream ng
about the fire was heard at 4:58 a.m (DAT. 1577-78).

The State attenpted to rehabilitate Lugo- Sanchez with
two prior consistent statenents, wthout any defense
objection the attenpt to bolster his testinony, which
conflicted wwth the witten incident report (DAT. 1597-
1600) .

On re-cross, defense counsel Casabielle skipped sone
of his planned re-direct, saying on sidebar that he is
"too tired to renmenber” (DAT. 1608). The result was an
I neffective cross-exam nati on of one of the nost i nportant
gui |t phase w tnesses, one that should have provi ded an
alibi to Jinmm e Coney.

Trial counsel failedto call inportant prison staff as
W t nesses, including DOC I nspector Cal | ahan, DOC 1 nspect or
Paul French, and fornmer Dade Correcti onal bodyshop manager
Evangel i sta Torres as a Wwtness. Again, M. Coney's
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notion below explains in detail the rationale for his
failure to do so being deficient performance. For exanple
the notion notes that Torres was never even deposed mnuch
| ess called as a witness despite the existence of a sworn
statenent by Torres stating that bodyshop worker inmate
Janmes Young's account of getting | acquer thinner for M.
Coney fromthe shop run by Torres woul d be i npossible (R
67) .

M. Coney's notion below detailed the rationale for
what shoul d have been an aggressi ve defense i nvestigation
and preparation for inpeachnent and attack of a host of
| nmat e wi t nesses who either testified or were deposed and
listed (R 72-85). They included Southworth's roommate
Santerfeit, Janmes Young, Daries "Chicken Wng" Barnes,
Hasan Jones, Archie MKnight, Chris Rushaw, and Janes
Young.

There were al so a significant nunber of inmates that
Casabi el l e unreasonably failed to interview, depose or to
I nvestigate by acquiring prison records. They included

Sanmuel Sapp aka "Cherry Red", Sharod Tarver, Francisco
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Ranon Herrada, Adam Hyde Trushin, and Donald Smth. (R
72-85). M. Coney submts that trial counsel's
contradictory testinony at thelimted evidentiary hearing
concerning whether he or his investigator interviewed
| nmat e wi t nesses as part of the guilt phase investigation
supports an evidentiary hearing on guilt phase ineffective
assi stance of counsel (R 328-29, 585, 618-19).1%

Trial counsel also deficiently mshandl ed Vincent
McBee, a |ab technician with Metro-Dade Police, who was
called by the State to testify as "an expert on arson
evi dence exam nati on" (DAT. 1865-66). On  cross-
exam nation, MBee admtted that although his tests did
not reveal the substance Toluene to be present in a
standard control sanple obtained by Detective Qdio from
the DCl bodyshop drum which according to inmate Janes
Young's testinony was the source of the material he

provided to M. Coney, Toluene was present in the three

YA January 13, 1992 invoice from Casabielle's
I nvestigator indicates that the investigator interviewed
Il nmates on 12/27/91, 1/02/92 and 1/09/92, including 50
I nmat es on 1/02/92
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Itens of evidence with accel erant traces secured fromthe
crinme scene (DAT. 1922). He then testified that the
| i qui d used as the standard sanpl e coul d not be the source
of "all conpounds"” that were found in the itens of
evidence (DAT. 1929). Lab tech Vincent MBee was then
I nproperly used to attenpt to establish the scientific
basis for this testinony (DAT. 1864-1933). Def ense
counsel asked for a sidebar after the court noted that
bef ore the wi tness woul d be al |l owed t 0 answer any questi on
that called for his opinion, the court would entertain
objections (DAT. 1866). The |ower court then all owed
McBee to opine about the lacquer thinner in spite of
def ense counsel's argunent that the testi nony was "highly
prej udi ci al and corroborates a convicted felon's testinony
when there is absolutely no connection between the
chem cal that was drawn by Detective Odi o and t he chem cal

all egedly used in this case" (DAT. 1871-72). The court's

ruling contributed to defense counsel's ineffectiveness.
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However no Frye hearing was requested by trial counsel.!
This was deficient perfornance.

It was al so unreasonable and prejudicial for trial
counsel to fail to retain an expert to refute the
testinony of technician MBee concerning the conposition
of the lacquer thinner sanple. It was al so unreasonabl e
and prejudicial for trial counsel to fail to object to
testinmony frominmate w tness Hason Jones about plastic

bags that were not in evidence and were never shown to

“Trial counsel should have known that a Frye hearing
was required before scientific evidence can be admtted.
See Frye v. United States, 293 F. 1013, 1014 (D.C. Grr.
1923) ("while the court will go a long way in admtting
expert testinony deduced froma wel | -recogni zed scientific
principle or discovery, the thing fromwhi ch t he deduction
I's made nust be sufficiently established to have gai ned
general acceptance in the particular field in which it
bel ongs."). This Court formally adopted the Frye test in
1989 when it reversed a conviction that had been obtai ned
partially on the basis of hypnotically induced testinony.
See Stokes v. State, 548 So. 2d 188 (Fla. 1989). Had a
Frye heari ng been request ed by Casabiell e, the State woul d
have been unable to neet its burden in order to establish
the adm ssibility of this scientific evidence. Thus, M.
Coney can establish prejudice resulting from counsel's
failure to challenge the State's "scientific evidence."
The | ower court's order denied M. Coney a hearing on this
claimw thout an evidentiary hearing (R 1339-40).
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have existed (R 85-86). The State | ost the bags if they

ever existed and as such failed to preserve evidence. *?

Trial counsel was ineffective for failure to object to
| nproper prosecutorial argunment at the conclusion of the
gui |t phase (DAT. 2526, 2549, 2560, 2604, 2610, 2611) (R
86-88). The prosecutor's cl osing argunments were i nproper,
and def ense counsel unreasonably failed to object, to M.

Coney's prejudice. See Ruiz v. State 24 Fla. L. Wekly

S157 (Fla. 1999) (Wiere prosecutors engaged in egregi ous
m sconduct during closing argunent in both guilt and

penalty phases of trial)(Prosecutor invites the jury to

2. Coney plead in his 3.850 notion that several
handwitten notes from Maj or John Richard Thonpson t hat
were drafted after his interview with Southworth in the
treatment roomat DCl indicate that Southworth told him
that Santerfeit had to have been invol ved i n opening the
door to the cell when he was burned (R 86). The notion
also clains that a second note wth nore details also
I ndi cates Santerfeit's involvenent. However, the final
typewitten report of the investigation fails to nention
Santerfeit, and nanmes Coney as the guilty party. These
not es shoul d have been di sclosed to trial counsel pursuant
to Brady v. Maryland, 373 U. S. 83 (1963), yet the state
failed to disclose them They were clearly material both
as to guilt and puni shnent.
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convict [Coney] of first degree nurder because he is a
liar).

Def ense counsel was al so ineffective when he failedto
object to guilt phase instruction "Rules for Deliberation
2. 05" Nunmber 5, including the |anguage "[i]t is the
judge's job to determ ne what a proper sentence woul d be
i f the defendant is guilty" (DAR 236 & 2632). The jury
is co-sentencer in Florida.?*

The order of the lower court summarily denying a
hearing on these clains found that trial counsel's guilt
phase "performance at trial fell wthin the 'broad range
of reasonably conpetent performance under prevailing

prof essional standards' Maxwell v. Vi nwight, 490 So. 2d

927 (Fla. 1986) at 932." (R 1340).

E. ABSENT FROM CRI Tl CAL STAGES OF THE PROCEEDI NGS5

The | ower court's order found that M. Coney's claim
t hat he was absent fromcritical stages of the proceedi ngs

Is procedurally barred (R 1341). The lower court's

13See: Apprendi v. New Jersey 530 U. S. 466 (2000).
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finding of a procedural bar is incorrect, as the clai mwas
prem sed on the failure to object, which is cognizable in
post convi cti on proceedi ngs. M. Casabielle repeatedly
wai ved M. Coney's presence during significant events in
the trial and pre-trial period (DAT. 389, 409-411, 691,
694- 96, 721-28, 1081-85). M. Coney was absent during a
| ong di scussi on between the State, the trial court and M.
Casabielle, concerning the lack of preparation for a
potential penalty phase (DAT. 389-420).' M. Coney was
al so absent from other critical phases of his capita

trial proceedings, to his substantial prejudice. This
Court held on direct appeal that although M. Coney was
| nproperly kept from participating in bench conferences
during jury selection, any error in this regard was

harm ess. Coney v. State 653 So. 2d 1009 (Fla. 1995). 1In

| ight of Argunent Il concerning the conflict of interest

claimand the failure of Casabielle to inform M. Coney

“The | ower court found that "At that tine, M.
Casabielle affirmatively stated that a psychol ogical
evaluation of the defendant had been conduct ed. |t
appears that this statement was not true" (R 1329).
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about hi s involvenent in Operation Court Broomduring voir
dire or at any other tinme, counsel respectfully suggests
that this Court reviewthat harm ess error analysis. This
Court's failure to undertake a proper harmess error
anal ysis was error on nunerous levels. M. Coney had a
right to neani ngful direct appellate reviewby this Court

of his conviction and sentence of death. Par ker v.

Dugger, 498 U. S. 308 (1992).

Al the information discussed in this claimgoes not
only tothe guilt-innocence phase, but al so underm nes t he
jury's 7 to 5 death recomendati on. Under this anal ysis,
relief is required if confidence in the outcone of the
case i s underm ned.

ARGUMENT |V - PUBLI C RECORDS

M . Coney sought public records di scl osure pursuant to
chapter 119, Florida Statutes, and Fla. R Cim P. 3.852.
The I ower court summarily denied this claim (R 1344).
On January 22, 1999, by witten order, the |ower court
sustained the objections of the Ofice of the State
Attorney, Eleventh Judicial Grcuit, to production of
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certain docunents in spite of a valid claimby M. Coney
that the State had waived the right to object due to a
|late filed response. (Supp. R 746-48, 768-69). The
order states that the | ower court sealed the records in
the court file for appellate reviewin two | arge envel opes
mar ked as Exhibits A & B after an in canera inspection.
Attached to this order was a copy of a letter fromthe
State Attorney to CCRC dated Cctober 2, 1998, descri bing
the material which the | ower court's order ordered seal ed
for appellate purposes.™ The letter states that the
docunents submtted by the State Attorney included 436
pages of material concerning the instant case, 75 pages
concerning M. Coney's 1976 prior and 45 pages of materi al
concerning his 1965 prior. This Court should
| ndependently review these materials to determne if M.

Coney is entitled to them

Al t hough the order references the attached letter,
it 1s apparently not part of the supplenental record
provi ded to undersigned counsel on April 8, 2002. By
separate noti on counsel is noving to suppl enent the record
with this docunent.
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Also sealed in the record for appellate purposes
followng in canera inspections are docunents from the
Brevard County State attorney concerning a hospital
adm ssion in January 1989 of wtness Gegory Hoover;
docunents fromthe State Attorney, Sixth Judicial Grcuit,
concerning inmate Chris Rusaw, and docunents from the
Fl ori da Depar t nent of Corrections medi cal and
psychol ogi cal records concerning inmate trial w tnesses
Santerfeit, Barnes, Hoover, Jones and Young (Supp. R
770), (Supp. R 821-23, 828), (Supp. R 360-66, 778-80,
824) . This Court should independently review these
materials to determne if M. Coney is entitled to them
Any docunents contained in these sealed records which
could formthe basis of a claimon behalf of M. Coney
shoul d be disclosed and M. Coney should be permtted to

anend.

ARGUMENT V - NO ADVERSARI AL TESTI NG AT THE PENALTY PHASE

A. THE FLORI DA STATUTE | S UNCONSTI TUTI ONAL

Florida's capital sentencing schene denies M. Coney
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his right to due process of |aw and constitutes cruel and
unusual punishnent on its face and as applied in this
case. The Suprene Court has held that the death penalty
may not be i nposed under sentenci ng procedures that create
a substanti al risk of arbitrary and capricious

appl i cati on. Furman v. Ceorgia, 408 U S. 238 (1972).

Florida's death penalty statute is constitutional only to
the extent that it prevents arbitrary inposition of the
death penalty and narrows application of the penalty to
the worst offenders. Florida's statute fails to
adequately channel the jury's discretion as required by
Suprenme Court precedent. Because of the arbitrary and
capricious application of Florida's death penalty, the
statute as it exists and as applied is unconstitutional
under the Ei ghth and Fourteenth Anendnents to the United

States Constitution. See Callins v. Collins, 510 U. S.

1141 (1994) (Bl acknun, J., dissenting) ("despitethe effort
of the States and courts to devise legal fornulas and
procedural rules to neet this daunting challenge, the

death penalty remains fraught wth arbitrariness,
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discrimnation, caprice, and mstake."). M. Coney's
deat h sentence violates the E ghth Amendnent.

B. FAILURE BY THE LOANER COURT TO FIND NON- STATUTORY

M Tl GATI ON

During his 1992 capital sentencing hearing M. Coney
presented evidence of mtigation which the trial court
refused to find. The jury and judge, acting as co-
sentencers, were required to weigh these mtigating
factors agai nst the aggravati ng ci rcunstances. According
to her sentencing order the judge did not weigh this
mtigation, stating that evidence presented by M. Coney
“certainly in no way bears upon or mtigates the depravity
of the defendants acts" (DAT. 315). The judge erred as
a matter of law in not considering and weighing the
unrefuted mtigation presented at the trial bel owthrough
def ense wi t nesses Pear|l Mae Sanford, Bonny Coney, Virginia
Lee Coney, Jessie Coney, Elaine Sanford Harrell, Fred Lee
Thomas, Barbara Fontenot, and Rev. Wellington Ferguson,
Sr. (DAT. 2735-2853).

M. Coney was deprived of the individualized
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sentencing required by the E ghth and Fourteenth
Arendnents and is entitled to a new sentenci ng heari ng.

Ski pper v. South Carolina, 476 U S. 1 (1986); see also

Zant v. Stephens, 462 U. S. 862, 879 (1983); Eddings v.

Gkl ahoma, 455 U.S. 104, 110-112 (1982); Lockett v. Chio,

438 U.S. 586 (1978).

C. JOHNSON V. M SSI SS| PPI

It was a violation of the Fifth, E ghth, and
Fourteenth Anendnents for either the jury or the trial
court to consider M. Coney's prior convictions, as they

were unconstitutionally obtained. See Johnson .

M ssissippi, 108 S. C. 1981 (1988). This reversible

error commtted infected the penalty phase of the instant
case resulting in an unreliable jury recommendati on and
deat h sentence, and further resulted in cruel and unusual
puni shnent. The |ower court held that this claimcannot
be raised for the first time on coll ateral revi ew pursuant

to Henderson v. Dugger, 522 So. 2d 835 (Fla. 1988). (R

1342).

D. AUTQVATI C AGGRAVATOR
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M. Coney's jury was unconstitutionally instructed to
consi der an automatic aggravating factor: "The crine for
whi ch the defendant is to be sentenced was comm tted whil e
he was engaged in the comm ssion of or in an attenpt to
commt the crime of arson" (DAT. 3830). M. Coney was
i ndicted on alternate theories of felony (arson) mnurder
and preneditated nurder (DAR.  1-2). The jury's
consideration of this aggravating circunstance viol ated
M. Coney's Ei ght h and Fourteent h Anendnent ri ghts because
it allowed the jury to consider an aggravating
ci rcunstance which applied automatically to M. Coney's
case once the jury had convicted M. Coney under the
theory of felony nurder during the guilt phase of the
trial.

The use of the underlying felony -- arson -- as a
basi s for any aggravating factor, rendered t he aggravati ng

circunstances "illusory" in violation of Stringer v.

Black, 112 S. . 1130 (1992). Due to the outcone of the
guilt phase, the jury's consideration of automatic

aggravating circunstances served as a basis for M.
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Coney's death sentence. This was error and M. Coney is
entitled to relief.

To the extent that this issue was Iinadequately
preserved by trial counsel M. Coney was deni ed effective
assi stance of counsel. M. Coney's sentence of death is

the resulting prejudice. Harris v. Dugger, 874 F.2d 756

(11th Gr. 1989).

E. CALDWELL CLAI M

M. Coney's jury was repeatedly and unconstitutionally
instructed by the Court that its role was nerely

"advisory." See, e.q., (DAR 236, DAT.2883, 2884). The

jury's sense of responsibility was dimnished by the
m sl eadi ng comments and i nstructions regarding the jury's

rol e. This dimnution of the jury's sense of

responsibility violated the ei ght h amendnent. Cal dwel | v.

M ssissippi, 472 U. S. 320 (1985). To the extent counsel

failedto object and litigate this issue, request curative
I nstructions, and nove for mstrial, counsel rendered
deficient perfornmance. Confidence in the outcone is
under m ned. This Court nust order a new sentencing
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pr oceedi ng.

F. PROSECUTORI AL M SCONDUCT

In M. Coney's trial during closing argunent at both
the guilt and penalty phases the State nade i nperm ssi bl e
and inflammtory argunents based on the inpact to the
victins of the crinmes that resulted in M. Coney's prior
convi ctions (DAT. 2861-62). The State also argued
| nproperly at the penalty phase, conparing victimPatrick
Southworth to a self-immolating nonk in 1960s Vietnam
( DAT. 2865); Band al so argued | ack of renorse (DAT. 2864)
and future dangerousness (DAT. 2868), and inproperly
inplied that it was the jury's duty as comrunity
representatives to i npose the death penalty (DAT. 2868).
The jury were m sl ed by M. Band's i nproper, inpermssible

and inflammatory coments. See Ruiz v. State 24 Fla. L.

Weekly S157, 1999 WL 176049 (Fla.). The State was al so
allowed to introduce over defense objection gruesone
phot ogr aphs, i ncl udi ng aut opsy photos of the deceased and
photos of the victins of M. Coney's prior violent
felonies in 1965 and 1976 during the penalty phase. (DAT.
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2664, 2665-66, 2679-87, 2723-24). The |lower court held
that this issue was resolved on direct appeal and is
procedurally barred (R 1343).

The trial court'serror inadmttingthese photographs
cannot be consi dered harm ess beyond a reasonabl e doubt .

Chapman v. California, 87 S. C. 824 (1967); State v.

D Guilio, 491 So. 2d 1129 (Fla. 1986). To the extent that
trial counsel failed to adequately raise this issue, M.
Coney was denied the effective assistance of counsel.

ARGUMENT VI - I NNOCENT OF THE DEATH PENALTY

Based on the argunents in this brief, M. Coney can
show either actual innocence of first degree nurder or
I nnocence of the death penalty and is entitled to relief
for constitutional errors whichresultedinthe conviction

or sentence of death. Sawer v. Witley, 112 S. C&. 2514

(1992) . 1

ARGUMENT VII - INSANE TO BE EXECUTED

%According to Sawyer, where a death sentenced
I ndi vi dual establishes innocence, his clains nust be
consi dered despite procedural bars.
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M. Coney is insane to be executed. In Ford wv.

Wai nwight, 477 U. S. 399 (1986), the United States Suprene
Court held that the Ei ghth Anendnent protects individuals
fromthe cruel and unusual punishnment of being executed
while insane. This claimis not ripe for consideration.
However, it nust be raised to preserve the claim for
review in future proceedi ngs should that be necessary.

See Stewart v. Martinez-Villareal, 118 S.C. 1618 (1998).

ARGUMENT VII1 - CUMILATI VE ERROR

It is M. Coney's contention that the process itself
failed him because the sheer nunber and types of errors
involved in his trial, when considered as a whole,
virtually dictated the sentence that he would receive.
This Court nust consider the cunmul ative effect of all the
evi dence not presented to the jury whether due to trial
counsel's ineffectiveness, the State's msconduct, or

because the evidence is newly discovered. Kyles v.

Wiitley, 514 U. S. 419 (1995); State v. Gunsby, 670 So. 2d

920 (Fla. 1994); Swafford v. State, 679 So. 2d 736 (Fl a.
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1996) .

CONCLUSI ON

M. Coney submts that relief iswarrantedinthe form
of a new trial and/or a resentencing proceeding, and to
that end the | ower court's grant of a new penalty phase is
appropriate. To the extent that relief was not granted
bel ow on issues on which the |ower court did rule, M.
Coney requests that the case be remanded so that ful
consideration can be given to all his other clains at an

evi denti ary hearing.
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