October 8, 2001

Honorable Thomas D. Hall
Supreme Court Clerk of Court
Supreme Court Building

500 South Duval Street
Tallahassee, FL 32399-1925

Re:  FloridaBar Tria Lawyers Section Comments on Jury Innovations
Committee

Dear Mr. Hall:

TheFloridaBar Tria LawyersSection (hereinafter “ Section”) hasaccepted the
invitationof theFloridaSupreme Court to providecommentswith respect totheFina
Report of the Jury InnovationsCommittee (hereinafter “Report”). The Section, through
its Executive Council, read and studied the Report, both as an entire group and by
committee. Becausethe Report recommendationsare so far-reaching, the Section
chosetofocusonthosethat it felt most significantly affected thejury and civil justice
systems. Wechosenot to comment on theother recommendations, but pleasedo not
interpret our failure to comment as approval or disapproval.

First, the Sectionwouldliketo compliment thecommittee membersfor their
hardwork and crestivity informulating their report. Theamount of thoughtful research
is obvious from the depth and breath of the Report, and the number of sources
consulted.

For easeof reference, the Section’ scommentsarekeyedtotheindividually-
numbered recommendations as follows:

7. Standardized Juror Questionnaires. The Section supports this
recommendationand attachestwo jury questionnairesfor thecourt’ sconsideration.



Thefirst wasdevel oped by the TampaBay Chapter of the American Board of Trial
Advocates (ABOTA), and the second is the work of the

National ABOTA organization. Botharehel pful, though the Section believesthat thelatter questionnaire
is more detailed and thus more beneficial.

15. Peremptory Challenges. The Section agreesthat the current useof peremptory challenges
should not bedisturbed and questionsthe necessity of further study regarding thedesirability of peremptory
challenges. Theremoval of peremptory challengeswould likely lengthen thejury selection processby
increasing thenumber of chalengesfor cause, whether sustained or not. Any timesavingswill belost. The
Sectionagreesthat trial lawyersaremoreintimately involvedintheir casesand arethusbetter ablethan
judgestoidentify jurorswho cannot fairly eval uateevidence. The Section doubtswhether any viablestudy
could be made that would provide useful information on the effect of eliminating peremptory challenges.

17. Discussion of EvidencePrior to Deliber ation. Whilethisrecommendationinitialy holds
someapped , the Sectionisagainstit. Thepracticeislikely to createmorequestionsduringthetrial, and
itgivesan advantagetotheparty goingfirst. Additionally, anaternatejuror might getinvolvedintheinterim
discussions, while not ultimately ableto participateintheactual deliberationsat theend of thetrial. In
summary, the Section sees too many practical problemsin allowing this practice.

19. Videotapesfor Absent Jurors. The Section strongly agreesthat thisprocedureshould not
be adopted.

20. Interim Commentary by Counsel. The Section respectfully disagrees. Theredoesnot
seemto beany net advantagetoalowingdaily summary, asit unduly focusesthejury onthecommentary,
rather than the evidence. 1t would a so encourage juriesto make up their minds before hearing all the
evidence.

21. Deposition Summaries. Reading portions of depositions should be encouraged by tria
judges, but the use of summariesistoo problematic. Whowill draft them? Itisvery unlikely that theparties
will ever agree, and absent an agreement, thecourt could actually losetimeasit hasto resolvetheseissues.

22. Abolishing 100-MileRulefor Deposition Use. The Section agreesthat thereasonsbehind
the 100-milerestriction ontheuseof depositionsat trial areinsufficient to maintaintherule, andthusthe
Section agrees with this recommendation.

23. Juror Notebooks. Inlight of thefact that jurorsare now permitted to take notes, itisthe
fedling of the Sectionthat it would bevery beneficial for thejurorsto havetrial notebookssimilar tothe
attorneystryingthecase. Thesemight containindividua copiesof certainimportant exhibitstowhichthe
partieswill bereferring duringthecourseof thetria. Additionally, alimited number of photographscould
beincludedinthenotebooksso thejury would not haveto shareonephotograph either duringthetrial or
during their deliberations. Finaly, it would be hel pful for anotebook to be organizedin suchaway that



sectionswereset asidefor notesto betaken during thetestimony of each of thewitnesses. The Section
wouldbeprivilegedto beresponsiblefor preparing aproposed notebook to be used throughout the state.

29. Proceduresfor Jury Deliberations. The Section believes that Florida Standard Jury
Instructions 1.1, 7.1, and 7.2 fully address this issue.

31. Final Instructions Before Closing Arguments. The Section strongly encouragesthis
procedure. Virtualy al trial lawyerswho haveundergoneit find it much more hel pful than the current
system. However, the court should be encouraged to givecertain preliminary instructions, such asthe
credibility of witnesses and expert witnesses, at the beginning of the trial.

32. Judicial Answersto Deliberating Jurors Questions. The Section agreesthat courts
should continuetobesensitivetojurors questions, but urgescautionto avoid over emphasizing certain
evidenceinthecourt’ sresponses. Any procedure adopted by the court should ensurethat no party isseen
as attempting to hide anything from the jury.

33. Read-back of Testimony. The Section agrees, although it would point out that the
development of juror notebooksand theallowanceof juror note-taking should eiminateor at least reduce
the need for read-back of testimony by the jury.

36. Proposed Bill of Rightsfor FloridaJur ors. The Section had reservationsthat thecreation
of aproposed Bill of Rightsmight al so createacause of actionwith respect totheviolation of thoserights.
Any proposal should clearly indicatethat the* rights’ being given areaspirational, and do not carry the
weight of thelaw. Withrespect tothe12individual rightsproposed, the Section agreeswith each of them
except thelast (#12). The Section doesnot believethat jurorsshould betold how they should conduct
themsealves in the analysis of evidence while they deliberate.

42. Informal CommunicationsBetween theJudgeand Jury. The Section strongly disagrees.
Judgesshould not communicatetojurorsafter they haverendered averdict, except asto administrative
matters, or juror misconduct.

We look forward to participating in the oral argument now scheduled for November 7, 2001.

Respectfully submitted,

Thomas P. Scarritt, Jr., Chair
Florida Bar Tria Lawyers Section

TPS:zc



Enclosure

| hereby certify that atrue copy of theforegoing wasserved by U.S. Mail this8" day of October,
2001 totheHonorableRobert L. Shevin, Court Committee Chair, Third District Court of Appeal, 2001
S.W. 117" Avenue, Miami, Florida33175-1716; and theHonorable Robert K. Rouse, Jr., Chief Judge,
Volusia County Courthouse Annex, 125 East Orange Avenue, Suite 307, Daytona Beach, FL 32114.

Thomas P. Scarritt, Jr.



