IN THE SUPREME COURT OF THE STATE OF FLORIDA

CASE NO. SC 01-1226

IN RE:

FINAL REPORT OF JURY
INNOVATIONS COMMITTEE

FLORIDA CHAPTER OF THE AMERICAN BOARD
OF TRIAL ADVOCATES MOTION TO PROVIDE
WRITTEN COMMENTS REGARDING
FINAL REPORT OF JURY INNOVATIONSCOMMITTEE

TheFloridaChapter of theAmerican Board of Trial Advocates("FLABOTA") filesthismotion
and in support states as follows:

1. The American Board of Trial Advocatesis a national, invitations only, tria lawyers
organi zationwith chaptersthroughout the United States. Requirement for membershipincludes20trial
trialstoconclusion. Theorganizationismadeup equally of lawyerspracticingequally inthedefenseand
plaintiff ranks.

2. Thesateof FHoridahasaseparate, Sate-wideorganizationcaled"FLABOTA" or "FHorida
ABOTA."

3. FLABOT A appointed acommitteeto undertakean eval uation of the Final Report of the
Jury Innovations Committee. Attached as Exhibit A isthe result of that evaluation.

4. TheFLABOTA feedlsthat thisinput will behelpful tothe Courtinitsdeterminationwith
respect to the recommendations of the Jury Innovations Committee.



WHEREFORE, FLABOTA respectfully requeststhat thiscourt permit thefiling of theattached
evaluation of the Jury Innovation Committee's recommendations for use as the Court may deem
appropriate.

FLORIDA CHAPTER OF THE AMERICAN
BOARD OF TRIAL ADVOCATES

By:

Joseph P. Milton, President
815 S. Main Street, Suite 200
Jacksonville, FL 32207
850-385-5000

850-385-7636 Facsimile
904-346-3800

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that acopy of theforegoing hasbeen furnished by United Statesmail on
this day of December, 2001, to the following:

The Honorable Robert L. Shevin
Third Digtrict, State of Florida
2001 SW. 117" Avenue

Miami, FL 33175-1176

The Honorable Robert K. Rouse, Jr.
Chief Judge

Courthouse Annex

125 East Orange Avenue, Suite 307
Daytona Beach FL 32114-4400

Attorney



EXHIBIT A

EXHIBIT A

FLABOTA COMMITTEE REPORT

Review of Executive Summary of the Jury Innovations Committee,
Judicial Management Council of the Supreme Court of Florida

This committee undertook an evaluation of the Executive Summary of the Jury Innovations
Committee, Judicial Management Council of the Florida Supreme Couirt.

Thefollowing numbered paragraphscorrespond to thenumbered paragraphsinthe® Summary of
Recommendations,” which begin on page seven.

1. Standar d Pandl Sizes. Thecommitteeagreeswiththe recommendations, except to the extent
the recommendation suggestsareductionin peremptory chalenges. Thecommitteestrongly fed sthat the
number of peremptory challengesshould bemaintained at current levels. Peremptory challengesplay an
essentia roll in securing a balanced and impartia jury.

2. Summons Enfor cement, Non-Compliant Jurors, and Postponements. Agree with
recommendations as stated.

3. Juror SourcelList. Agreewith recommendations as stated.

4, Statutory Exemptions. Our committeefelt that only thosefelons who have had their civil
rightsrestored to them should be permitted to serveasjurors. Anyonewhoisatwo-timefelon shouldbe
excludedfromjury duty. Astotheissueof hardship, thecommitteefdt that itisimportant that only thetrial
judge should makethe determination asto who should begranted hardship statusor released fromjury
duty. Other court officia sshould not assumethisfunction. Local or appointed official swould be subject
to pressureto excuse prominent membersof thecommunity or thosewho areactivepoliticaly fromjury
duty.

5. Juror Orientation. Agree with recommendations as stated.
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6. Citizen Education Campaigns. Agree with recommendations as stated.

7. Standardized Juror Questionnaires. Agree with recommendations as stated.
8. Jury Size. Agree with recommendations as stated.
9. Expedited Trials. Theuseof expeditedtriasinappropriatecasesis a useful tool. However,

attorneysshould not berequired by court ruleto notify their clientsof thisoptioninwriting. Attorney-client
rel ationshi psand communi cation between alawyer and hisclient should be determined by thelawyer and
not mandated by court rule.

10. Professonal Jurors. Agreewith 10, except committeewasunsureas to exactly what is being
suggested by “ court assisted arbitration panels.” Would these be panel ssal ected by the partieswhowould
conduct mini-trials and hear testimony and make recommendations to the court or would they act
somewhat in the nature of amediation panel attempting to settle the lawsuits? Regardlessof what is
intended, such arbitration panels should not be used without the concurrence of the parties.

11. Anonymous Juries. Agree with recommendations as stated.

12. AlternateJurors. Agreewithrecommendationsasstated, but donot see the need for there
to be any study to be made of the situation.

13. Pre-Voir DireJudicial Statements. Thisisaready accommodated in the current rules and
practice. Frequently, judgesread the statement of thefactsthat have been stipulated to by the parties.
Judgesoftenrequiretheir pretrial orderstohaveajoint statement to bereadtothejury. Totheextentit
was intended, the court should not comment on the potential facts of the case beyond what has been
approved by the parties.

14. Pre-Voir Dire Opening. Thereisno need for two opening statements. A pre-voir dire
opening statement coul d be subject to abuseand isunnecessary. If oneispermitted, it should beinwriting
and approved by the court.

15. Peremptory Challenges. There is no need for a comprehensive study of the use of
peremptory challenges. Theuseof peremptory challengesisanecessary andimportant component of all
jurytrials. Ithepsandinsurethefair andimpartial selection of jury panels. No benefitistobegained by
suchastudy. Questioning peremptory challengesappearsto bean attempt by thosewho are suspicious
of jury trial and would erode that fundamental right.

16. Questionsby Jurors. Agreewithrecommendationsasstated, so long as the judge consults
withthelawyersrepresenting both sidesprior to submittingjury questionstowitnesses. Thisdiscussion
should beout of thehearing of jurorsand lawyersshould beableto put ontheir record their objectionsto
the questions that the court is going to ask before they are posed to the witness.

17. Discussions of Evidence Prior to Deliberations. Thisisnot a helpful or beneficid
suggestion. Any discussionsthat potentia jurorswould have concerning theevidence necessarily involve
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adiscussion of themeritsof thecase. Thiswould de-emphasizeand work against the concept that jurors
should keep an open mind until all of theevidencehasbeen presented. It strikesat theessential fairness
of the process. Thereis no corresponding benefit to permitting such discussions to occur.

18. Note-Taking by Jurors. Agree with recommendations as stated.
19. Videotapesfor Absent Jurors. Agree with recommendations as stated.

20. Interim Commentary. Thisisnot ahelpful concept. This would merely give counsel and
opportunity to makean additiona argument tothejury. Thisshould not be permitted for thesamereason
that the court doesnot allow speaking obj ectionsto questions. Interim commentary by counsel would
come before the jury has heard al of the evidence and would encourage jurors to prejudge the case.

21. Deposition Summaries. What isreferred to by “ deposition summariesisnot clear. The
current rulesareadequatewith respect tothe use of depositions. If thismeansreading sel ected portions
of thedepositions, that isa ready permitted under current rules. If thismeanssummarizing thecontent and
characterizing the testimony, this should not be permitted.

22. ExpandingtheUseof Depositionsin Civil Cases(100 Mile Requirement). The current
100-milerequirement should bemaintained. Itisimportant to encouragetheappearanceof livewitnesses
attria. Triersof fact needto beableto view thewitnessesand evaluatetheir demeanor. Anything that
encouragestrialsby depositionsshould bediscouraged. If the 100-milerequirement isreduced, it should
belimited to thosewitnessesthat arelocated outside of the county wherethetria istotakeplace. Asa
practical matter, itisdifficult for thecourt to compel theattendance of awitnesswho hasbeen subpoenaed
beyond the boundaries of the county where thetria is held.

23. Juror Notebooks. Subjecttoabuse. Summary of theevidenceor summary of the legal issues
involved, potentially could do violencetothenorma jury triad process. Thetestimony of witnessesisoften
different than deposition testimony, oncethey get onthestand. Many issuesthat the partiesfeel will be
prominent at the beginning of the trial change during the course of thetrial.

24, Computer-Aides Presentations. Agree with recommendations as stated.
25. Simple and Clear Instructions. Agree with recommendations as stated.
26. Written Jury Instructions. Agree with recommendations as stated.

27. Preiminary JuryInstructions. Thecommitteefeels that preliminary jury instructions are
inappropriateat thebeginning of atria. What the partiesantici patethat thewitnessesaregoingtosay and
what theevidenceisgoingtorevea canvary dramatically asthetrial unfolds. Many anticipated potentia
juryinstructionswill bediscarded or radically modified beforethey gotoajury at theend of atrid. If there
aretechnical termsthat aregoing to used during the courseof thetria, giving thejury adefinition of those
termsmay behelpful, provided that counsdl for both partiesparticipatein devel oping whatever isgoingto
be submitted to the jury.



28. InterimInstructions. Interiminstructionssuffer formthe same problems as do preliminary
juryinstructions. They should not be mandated and, if thereisgoing to be an authorization, should be
discretionary and only after consultation with the attorneys representing all parties.

29. Procedures for Jury Deliberations. The committee is unsure of the reference to the
“ American Judicature Society’ spublication entitled  Behind Closed Doors.”” However, thecommittee
feels that standard jury instructions appear to aready address these concerns.

30. Juror Comfort During Deliberations. Agree with recommendations as stated.

3L Final IngtructionsBeforeClosng Arguments. Thereare no fundamenta benefits to giving
instructionsbeforeclosingarguments. Thetria judgeshould consult with the partiesand determinewhich
way would be best, considering the nature of the case involved.

32. Judicial Answersto Deliberating Jurors Questions. Agree with recommendations as
stated, with the caveat that the response should not include any comment on theevidence. Number 32
should read, “ Trial judges should be asresponsible as possible without offering any commentson the
evidenceand fully answer deliberating jurors questions, consistent with the applicable caselaw.” Itis
appropriate for the judge to ask the jurorsto rely on their “collective memory.” Recollection of the
evidence and evaluating it is the fundamental job of the jurors. Encouraging them to rely on their
recollection of the evidence is appropriate.

33. Read-Back of Testimony. Agree with recommendations as stated.
34. Juror Impasse. Agree with recommendations as stated.
35. Lessthan Unanimous Verdicts. Agree with recommendations as stated.

36. Juror Bill of Rights. Thesuggestionof ajuror’ shill of rightsdoesnot tell what would be in
such abill of rights.

37. Juror Parking. Agree with recommendations as stated.
38. Juror Time Management. Agree with recommendations as stated.

39. Americanswith DisabilitiesAct (ADA). Thisrecommendationwasnot clear. If acitizen
hasaproblem hearing, understanding, or functioning without the ass stance of pecid devicesor third-party
interaction, thenthey should beexcused fromjury duty. Effortstoaccommodatethe ADA could havea
very disruptive effect on the jury tria procedures.

40. Place Cards and/or Seating Charts. Agree with recommendations as stated.
41. Post-Verdict Discussions. Agree with recommendations as stated.
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Informal Communications Between the Judge and Jury. Agree with recommendations as stated.

43. Post-Verdict I nter viewsby Attorneysand Resear chers. Agree with recommendations
as stated, but is concerned with “researchers’ interviewing jurors. Researcherswould most likely be
employed by thelosing sidein an attempt to gaininformation that could be used to attempt to overturnthe

decision of the jury or to disqualify the panedl.
44, Juror Pay. Agree with recommendations as stated.
45, Employer Ordinance/Law. Agree with recommendations as stated.

46. PrivateRemuneration for Jury Duty. Agreewith recommendations as stated, only with
the concurrence of the parties.

47. Juror Stress/Debriefing Sessions. Thisis unnecessary.

48. Juror Privacy. Agree with recommendations as stated.



