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STATEMENT OF THE CASE AND FACTS

On Novenber 6, 1992, Roger Hensley ("Hensley") was
found dead on the bedroom floor of an apartment in
O nond Beach, Florida. He had been stabbed multiple

times and his throat had been slashed. The police
found two steak knives on the floor in the Iliving
room one of whi ch was cover ed I n bl ood.

| nvestigators docunented blood spatter in severa
areas of the victims bedroom and bathroom as well as
fingerprints and bloody shoe prints inside the

apart nent. | nvestigators also discovered severa
enpty beer bottles and a bag of a substance presuned
to be marijuana. Mssing were the victims white

Ni ssan pick-up truck and keys thereto.

In October of 1992, Brown travel ed from Tennessee
to Daytona Beach where he nmet Scott Jason MCQuire

("McCGuire"). McCGuire noved into Brown's notel room
and the two spent the next two weeks consun ng
al coholic beverages and snoking crack cocaine. At

sone point Brown decided to return to Tennessee.
According to McGuire, Brown offered him $1000 to drive
Brown to Tennessee but McQuire's vehicle did not work.

Thereafter, on Novenber 5, Brown and MQire
approached Roger Hensley outside of a bar and, wth
Hensl ey driving, acconpanied him to his apartnent.
MGQuire testified that during the drive, Brown held a
gun behind Hensley's seat. McCGuire also clained that
during before (sic) entering Hensley's apartnent,
Brown whispered, "How would you like to do it?," to
which McQuire made no response. Inside, the three nen
each drank a bottle of Dbeer, shared half of a
marijuana cigarette, and talked about various things,
i ncludi ng enploynent possibilities. Hensl ey invited
Brown and McCGuire to spend the night. However, before
retiring to his bedroom Hensley dropped a few dollars
on the table and stated, "I don't know what you guys'
gane is. If you' ve cone here to rob ne, this is al
the noney | have. You can take it." McGQui re assured
Hensley that they were not there to rob him and
Hensl ey went to bed.

After Hensley left the room Brown told McCGuire he
was going to shoot Hensley and steal his truck.

1



McGQuire objected to the use of the gun because of the
noi se. Appearing angry at MQ@ire's response, Brown
wal ked to the kitchen and got tw steak knives,
handing one to MQire. MCGuire threw the knife to
the ground and denounced any intention of taking part
in nurder. Brown said he would take care of it
hinmself and, in a synbolic gesture, dragged his hand
across his throat.

Brown told McGuire to stand by the door to block
Hensley's escape and he entered the bedroom where
Hensl ey was lying on the bed. MQiire then heard what
he thought were stabbing sounds and heard the victim
say "no." Upon hearing sonething hit the floor,
McCGQuire approached the bedroom where he noticed
Hensley lying on the floor covered in blood and
"maki ng sounds" as if he was "struggling to breathe.”

Brown was rummaging through the victims bedroom
| ooking for car keys. He found the victims wallet
and renoved a twenty-dollar bill. Brown, who had
blood on his hands, arns, and pants, then tried to
wash it off. McG@uire did not have any blood on him
but attenpted to wipe his fingerprints from everything
in the apartnment that he had touched.

Ten or fifteen mnutes later, the tw left the
victims apartnent in Hensley's truck, stopped at
their notel room to collect their belongings, and

drove to Tennessee. There, Brown burned his bl oody
pants in a stove and McCGuire departed on foot a day or
two |ater. Brown was arrested on Novenber 8 at a

farmhouse in Tennessee by agents from the Federal
Bureau of Investigation (F.B.1.) on unrelated charges.

VWiile in the custody of the F.B.I., Brown stated,
"I"'ma nurderer, not only a bank robber", and decl ared
that he and another man naned "Scott" killed "a white
mal e" in Daytona Beach and stole his truck. Br own
expl ai ned how the two net the victim and went back to
the victims "notel room, where they snoked "crack"
cocai ne and then stabbed and killed the victim Br own
claimed that it was MQ@iire's suggestion that they
find someone who owned a car, steal the car, and kil
t he owner. He al so clained that he stabbed the victim
several tinmes in the chest and once in the back but
that MQ@ire slit the victims throat. Brown's

2



statenents to the FBI were adnmtted in evidence at
trial.

Brown also testified at trial and denied any
involvenent in the homcide, claimng instead that
MGQuire killed Hensley while Brown was asleep as a
result of snoking marijuana. Brown testified that he
awke to find Hensley standing over him with a
bl oodi ed knife. He clainmed that M@uire had stabbed
Hensl ey once in the back and was attenpting to slit
his throat. Brown also clained that after they left
the apartnment, McGQuire threatened to frame himfor the
murder if Brown told anyone about it.

The jury found Brown gquilty of first-degree
prenmeditated murder and first-degree felony nurder.
After a penalty phase proceeding, the jury reconmended
a sentence of death by a vote of twelve to zero. The
trial court followed the jury's recommendation and
sentenced Brown to death. The trial court found four
aggravating factors and two non-statutory mtigating
factors.

Brown raises five issues on appeal, all of which
pertain to the penalty phase of the trial. Al t hough
Brown does not contest the sufficiency of the evidence
for his conviction of first-degree nurder, we nust,
neverthel ess, make an independent determ nation that
the evidence is adequate. See § 921.141(4), Fla.
St at. (1997); Fla. R App. Pro. 9.140(h); see al so
Reese v. State, 694 So.2d 678, 684 (Fla.1997);
Christian v. State, 550 So.2d 450, 451 (Fla.1989).
Based wupon our review, we find that there s

conpet ent, substanti al evidence to support t he
verdi ct. That evidence has been outlined in detail
above.

(footnote omtted) Brown v. State, 721 So. 2d 274 (Fla. 1

Crim

457) .

On Novenber 3, 2000, Brown filed his Florida Rul
nal Procedure 3.850 notion for postconviction relief

He filed his anended 3.850 notion on February 12,

998) .
e of
. (R

2001,



(R 494), and filed a second anended notion on April 26, 2001. (R
582). An evidentiary hearing was held on April 26-30, 2001
before the Honorable R Mchael Hutcheson.(R 1). Sever al
W t nesses testified.

Trial prosecutor, Edwin Davis, testified that he would have
responded in witing to any discovery demand nade in the case.
(R 28, 30). He believed that he gave a copy of a taped
interview of co-perpetrator, Scott Jason MCQuire, conducted by
FDLE Agent Steven MIler on February 15, 1993, to Brown’s trial
counsel, Peyton Quarles. (R 30). He listed two tapes,
identified as conversations with MQ@ire, in a supplenental
di scovery list he filed on Septenber 16, 1996. (R 32).

M. Davis opined that the tinme to trial in Brown’ s case was
conparatively short, but that the pace was not surprising to
him (R 34-35). “Brown was insisting on having his trial under
the detainer rules,” and “[f]Jromthe tinme he was brought back in
the detainer, . . . it was less than six nonths.” (R 34).
Brown’s case was not nore or less difficult than other simlar
cases he was famliar with. (R 36). He was not surprised at the
pace at which the trial progressed. (R 35). M. Davis recalled
that the trial noved forward at the pace it did due to Brown’s
insistence. (R 40-41). In fact, M. Quarles had sought a

continuance which Brown opposed. (R 40). This happened nore



t han once. (R 40).

At the tinme of the hearing, M. Davis had no specific recal
of any objections M. Quarles made at the trial. (R 36).
Neither did he recall speaking wwth McCGuire since the trial. (R
37). He did not know the nunber of depositions that were taken,
but had no reason to dispute the record. (R 45-46).

Asked if he recalled “asking nunerous |eading questions
which trial counsel didn't object to,” M. Davis replied: “No,

| think from reading the notion that your definition of
| eadi ng questions is a much nore liberal definition than I would
have, because ny understanding of |eading questions is, it’s a
question which suggests the answer, and no, | don't recall
that.” (R 36). M. Davis added: “. . . | love it when defense
attorneys continually object at trial, because the jury sits
there and becones alienated after a certain point . . ..” (R
36) .

Def ense Counsel asked whether the existence of footprints
other than Brown’s at the crine scene was evidence that did not
corroborate Brown’s confession. (R 47). He replied negatively,
and explained that sanme was “certainly not inconsistent” wth
Brown’s confession, as “other people were present. There was
the maid who discovered the body, there were police officers

there, there were other people.” (R 47). Thus, other footprints



at the scene in “no way di mnishes the statenment” Brown nade.

M. Davis opined that the strengths of the case included
Brown’s confession and corroborating physical evidence which
tied himto the nurder. (R 41). Brown possessed the victins
truck when he was arrested, and he confessed to the FBlI in
detail. (R 41). The details were consistent with the physical
evi dence recovered fromthe crine scene. (R 41). For i nstance,
he told the FBlI agents that he stabbed M. Hensley nunerous
tines, had fled the scene in M. Hensley’'s truck with M.
McGuire, and had left McQuire's ID at a gas station on the trip
to Tennessee where he was eventually arrested. (R 40-41). At the
time of his arrest, he was in possession of a gun.! (R 42).
Brown’s confession was given to the FBI agents prior to
McGQuire's arrest and before the FBlI agents knew anythi ng about
the nurder in Florida. (R 41-42).

M. Davis recalled that at trial, Brown testified that he
fell asleep in M. Hensley's apartnment and did not know about
the nurder until MGire woke himup holding a knife wth bl ood

all over him (R 43). Brown clainmed he never nade the statenents

1

At trial, MCQuire testified that Browmn held a gun behind the
truck seat where M. Hensley sat on the drive to his apartnent,
took it into the apartnent and said that he planned to use it to
kill M. Hensley. (RDA 861). "RDA" refers to the record on
di rect appeal .



testified to by the FBI agents. (R 43-44).

Davis agreed that if Brown was present and saw McCuire stab
M. Hensley, he would have specific knowl edge of the crinme. (R
48). He recalled that upon his arrest, Brown had tried to focus
blame for the nmurder on MQuire, stating that although he had
stabbed M. Hensley, it was McGQuire who slit his throat. (R 49).
However, Davis recalled, that at trial, Brown denied ever saying
he was at all involved in the nurder, and testified that it was
all done by MGQuire. (R 49). He also clained “that the
statenments made that were attributed to him by the FBlI in
Tennessee were never nmade by him that was fabricated by the
FBI " agents, who did not even know of the occurrence of the
murder at the tinme, nuch less any factual details. (R 43-44).
In M. Davis' estinmation, Brown convicted hinself “[t]o a |arge
extent . . ..” (R 44). The story he told the jury was
unbel i evabl e. (R 44-45).

The State then put on the record at the evidentiary hearing
that it understood that Brown would call MQire to testify at
the hearing, and wanted it clear that MQ@ire was not being
represented by Brown’s counsel and that the State was not giving
MGQuire any immunity. (R 50-51). Moreover, should he testify
differently than he did at trial, he likely would face the death

penalty hinmself. (R 52-53). The State said MGuire should be



made aware of his right to representation and to remain silent

and of the potential consequences if he did not do so. (R 51).

The postconviction judge suggested that the public defender
be notified. (R 59). An Assistant Public Defender, Larry
Powers, told the court that it would be his advice to MQiire
that he take the Fifth Amendnent on sonme issues. (R 64). M.
McGQuire was then called to testify at the hearing. (R 66).

McCGuire admtted that M. Powers had advised himto take the
Fifth, and he did so in regard to crinmes in Chio as well as an
escape charge. (R 66-67, 71). However, when asked whether he
had pled to certain crinmes in connection with M. Hensley's
murder, he said that he had. (R 68). He pled to second degree
murder and was given a sentence of forty years in prison. (R
68) . He was wuncertain whether probation was to follow the
prison tine.? (R 68-69). The witness felt that he had received
“an astronom cal amount” of prison tinme on this case. (R 83).

M. MQure said that the State agreed not to charge him
with robbery or grand theft in exchange for his plea in the

instant case. (R 70). He took the Fifth when asked whether he

2

He also admtted to a felony conviction in Jacksonville for
possessi on of heroin. (R 73).



had a felony conviction in Ohio for an aggravated battery in
1986. (R 71). He did likew se when asked if he had escaped from
prison on February 15, 1989 and was an escaped convict from Chio
at the time of M. Hensley’'s nmurder. (R 71). He adm tted using
sonme other nanes, but took the Fifth when asked if he had gone
by the nanme “Scott Kenan.” (R 71-72). In terms of Florida
crimes, McCQuire recalled two felony convictions, but agreed that
t here m ght have been three. (R 73). M. MQ@ire said that
he gave FDLE Agent MIller a tape-recorded statenent about M.
Hensl ey’s nurder on February 15, 1993. (R 75). At that tine,
Detective Corporal Henry Ostercanp was present. (R 76). An
audio tape was played, and MQire said the “second voice”
sounded like his. (R 76). He identified his voice on the second
tape as well. (R 82). The tapes were entered into evidence at
the hearing. (R 82).

The witness said that he believed he had resided at 507 Earl
Street in Daytona Beach. (R 74). He had given his
identification card with that address on it to Browmn. (R 75).

McGQuire testified that he did not stab M. Hensley. (R 84).
He al so denied framng Brown for M. Hensley’'s nurder. (R 84).

Trial counsel, Peyton Quarles, testified next. (R 87). M.
Quarles had sone twenty-six years of experience in crimnal

defense. (R 189). He had worked as a public defender, doing



work at both the trial and appellate levels. (R 189). “From ‘81
to about “83,” he “handled the first-degree nurder capital cases
and other nmurder cases . . .,” including doing at |east one
penal ty phase alone. (R 189). He went into private practice in
approxi mately 1987. (R 189). He handled “six to eight capita
cases” after 1987, trying five of them?® (R 190). In addition
he had “handled three or four first-degree nurder cases on
appeal ,” one of which “was a capital appeal.” (R 190). The
total nunber of felony cases he had handled was estimated at
75-100. (R 190-91).

M. Quarles had reviewed the 3.850 notions (original and
anended). (R 89). He had reviewed depositions, an autopsy
report, police reports, and had net with Brown on nunerous
occasions in preparing for trial. (R 93). He could not then
recall whether he had, or had heard, the two February 15, 1993
taped conversations between MQiire and Agent MIler. However
he renmenbered seeing transcripts of the interviews. (R 222-23).
He could not recall whether he used any of those statenents made

by McCGuire to cross exam ne or inpeach himat trial. (R 225).

3

In fact, recent to the evidentiary hearing, M. Quarles had
tried the “longest crimnal trial in Volusia County, seven
weeks.” (R 190). H's client had been charged with first-degree
mur der, and the death penalty was being sought. H's client “was
convicted of three third degree felonies.” (R 190).
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M. Quarles could not recall having received information
that MQuire was an escaped convict. (R 97). However, he
remenbered reviewng plea information on the deal MQuiire nade
with the State prior to trial. (R 98).

M. Quarles did not know what the two tapes on the State’'s
Suppl enental Di scovery Wtness List referred to. (R 98-99). He
admtted that he <could not recall cross-examning MQire
regarding: 1) aliases, 2) prison sentence, 3) terns of plea
which omtted restitution, 4) being sentenced under pre-1994
sentencing guidelines, 5) State not charging arned robbery and
grant theft, 6) terns of plea not requiring paynent of costs, 7)
could have gotten a life sentence under the plea, 8) if trial
testinony differed from what had previously told State, State
could withdraw the plea agreenent, and, 9) an ID card entered
into evidence at trial. Also, he did not cross examne MCuire
about his permanent address on Earl Street. (R 105). Nei t her
did he inquire about McGuire discarding the clothing he had been
wearing at the time M. Hensley was nurdered. (R 105).

Moreover, M. Quarles could not recall asking him about
various inconsistent statenents. (R 107-115). He objected to an
instruction on burglary, but did not object to comments nmade in
t he opening statenents. (R 116).

M. Quarles testified that he would have objected to any
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hearsay statenents of M. Hensley testified to by M. MQire
had he “thought that they were damaging to ny case . . ..” (R
155). He did not regard the job offer statenent as damagi ng. (R
155) . Regarding the statenents about honosexual and bisexual
orientation, he did not feel that it was of “any inport” and
consistent with his non-confrontational |awering style, he did
not object as a matter of trial tactics. (R 204).

In regard to his opening statenment, M. Quarles testified
that he spoke about Brown's |ifestyle to prepare the jurors for
evi dence he expected, hoping that “getting that out in front

[ wul d] nmake them believe that M. Brown had not commtted
murder.” (R 117). M. Quarles felt he should not mslead the
jury about Brown “being a nurderer or not.” (R 134).

\V/ g Quarl es testified that gi ven Brown’ s detail ed
confessions to the FBlI, he was convinced that if the jury
believed what Brown said in the statenents, he was going to be
convicted of first-degree nmurder. (R 213). He saw the only
question in the case as the death penalty, and so, the trial
becane “penalty phase oriented . . . based on the evidence
against M. Brown.” (R 213). Brown insisted on testifying, and
consequently, his nine prior felonies would conme out. (R 214).
Mor eover, Brown had just been convicted of “a brutal knifing and

slaying of a man for his truck. They knew he wasn’'t a nice guy
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." (R 215-16).

Attenpting to save Browmn’'s life, M. Quarles used a well
known defense tactic of trying to soften the blow of the bad
character information. (R 215). He felt he had no other way to
go, once, as the prosecutor put it, Brown “decided he had to
tell his fairy tale on the stand.” (R 215). M. Quarles
conceded that Brown was not raised in an “Ozzie and Harriet”
home, and that due to the bad influence of others, he had turned
to the bad side. (R 215). He hoped to convince the jury that

Brown had screwed up, but it was not really his fault. (R 216).

M. Quarles did not object when the prosecutor gave personal
opi nion type statenents regardi ng Brown because he felt it would
not affect the wverdict and the law was not then very
wel | -developed in regard to whether attorneys could give such
opinions in opening and closing statenents. (R 119). Mor eover
he did not regard it significant that the testinony was that the
bl ood on Brown’s shoes matched M. Hensley' s blood, as opposed
to stating that that blood was “consistent with” M. Hensley's
bl ood, because the defense had never clained that Brown was not
present. (R 131). Being |l ead by Defense Counsel, M. Quarles
said it “mght have” helped Brown’s case to argue that there

were a lot of unidentified footprints at the scene. (R 133).
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M. Quarles renenbered aski ng Agent Chil ds whether Brown was
given al cohol after his arrest. (R 149). He had hoped to get
i nformati on which he could use to indicate that Brown was under
the influence of alcohol when he nade the statenent and/or that
he was bribed into confessing. (R 149).

M. Quarles was asked about the statenments which MGQuire
testified to at trial as having been made by M. Hensley. He
would have objected to any of those statenent which he
consi dered damaging to his case. (R 155).

He did not renmenber whether the State used | eadi ng questions
t hroughout its direct examnation of its witnesses. (R 161). |t
was not his practice to object to |eading questions because the
subject matter would be rephrased, and the sanme information
would cone before the jury. (R 164). He said there would
sonetimes cone a point when he would object to the use of such
guestions, but it was a “know it when you see it” kind of thing
that was hard to put into words. (R 164). He al so expressed
concern that the nore tines an attorney objects and the evidence
that is so obviously being sought gets to the jury anyway, it is
detrinental to the defense, especially where a pattern results.
(R 170).

M. Quarles used “a popular nethod or tactic in penalty

phase proceedings” which includes showng “how mserable a
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person has becone due to their circunstances.” (R 182). It was
this nmethod he was using when he told the jury that Brown had
been influenced by others and had “turned bad” because of that.
(R 182).

M. Quarles did not ask the judge to appoint another
attorney to help himin this case. (R 178). He had been a
practicing attorney for twenty-six years, and had an extensive
background in crimnal law (R 188-191). He opined that he had
provi ded conpetent, effective assistance to Brown. (R 186). He
did not render deficient representation to his client. (R 221).

Upon appointnent, M. Quarles was nmade aware that Brown had
demanded a speedy trial. (R 193). He told Brown that he wanted
to delay the case, but Brown refused. (R 218). Although he does
not normally discuss every tactical matter with his client, he
did on this issue and did what his client asked and what the | aw
indicated he had to do. (R 220). Since the case was a sinple
one, M. Quarles went along with the accelerated tinme frame. (R
193, 195).

One of the first things he did was file the notions to
suppress the confessions and to |imt testinmony of Brown’'s
crimnal history, including the bank robberies in Tennessee. (R
195-196). \V/ g Quarles spoke wth MGuire, the nedica

exam ners, and the investigating officers. (R 196). McGuire
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made it clear to himthat Brown “was dead set on killing the man
to make sure that he couldn’t identify him for stealing the
truck.” (R 198).

The strongest evidence against Brown was, in M. Quarles’
opinion, Brown’s statenents and MQuire' s testinony. (R 201).
Trial counsel acknow edged that Brown had tried to lay a |ot of
the blame for the murder on McQuire, claimng that MQuire had
slit M. Hensley's throat. (R 201). At trial, however, Brown
changed and said that he had been sleeping until MGuire woke
him and said he had nmurdered M. Hensley. (R 202). M. Quarles
did not recall whether he argued McGQuire was the real killer at
the trial. (R 238). M. Quarles opined that giving that
testinony at trial was what caused the jury to recomend the
death penalty. (R 203).

Regardi ng prosecutorial statenments in closing argunent, M.
Quarles testified that he did not perceive there to be anything
wong with argunent by either attorney which used “I think.” (R
207-08). Since he had hinself repeatedly used that phrase in
both his opening and closing statenents, he would not have
objected to the prosecutor’s use of it because that would have
seriously undermned his credibility with the jury. (R 208).
Moreover, he did not feel that the use of that phrase was

detrinmental to Brown’s case. (R 208). M. Quarles' philosophy
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about closing argunent was that “unless it reaches a |evel where
| believe that it 1is certainly clearly detrinental to ny
client’s case, even though it may be sonewhat incorrect or
i nproper, | don't object.” (R 209). This is a strategic
deci sion made after weighing the cost benefits of objecting and
potentially alienating the jury against the prejudice from any
comments nmade. (R 209).

During the penalty phase, M. Quarles called several of
Brown’s relatives to testify about his childhood and upbri ngi ng.
(R 244-45). He argued that this case was not a “npst
aggravated” nurder and did not present a unique situation for
whi ch the death penalty was intended. (R 245).

Brown was the next witness. He said he did not consent to
M. Quarles saying that he and McCGuire “don’t play golf together

They do things like consune a lot of alcohol . . . crack
cocaine . . . hang out on the Boardwal k area, unenployed.” (R
256). He denied having hung out on the Boardwal k and clained to
have only recently nmet MQire. (R 256-57). Neither did he
agree to M. Quarles saying that he had not grown up in “QOzzie
and Harriet’s house,” or that he “did not have a good upbringing
and it's clear that he was influenced by others and that he
turned bad.” (R 258-59).

He had known M@iire for a short tinme, but the man had not
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told himof any prior felony convictions he had. (R 260). He did
not tell M. Quarles not to ask MQ@ire what happened to his
cl ot hes, whether he had used aliases, or about the terns of the
plea. (R 260-61). Neither did he instruct M. Quarles not to
argue that M. Hensley's license and phone card were found near
McCGQuire' s residence on Earl Street, not to object when MQiire
told the jury he was being truthful, or not to object to his
confession. (R 263, 265, 273). Neither did he give him
permssion to tell the jury that the blood found on his sneaker
was M. Hensley's blood, that he and MQ@iire were convicted
felons, or that he could ask Agent Chiles about his being given
al cohol . (R 263-64).

Brown was not happy with M. Quarles’ representation and
t hought that he could have done a better job hinself. (R 269,
278) . He opined that M. Quarles did not put nuch effort into
representing him (R 269). He could only recall one tinme that
M. Quarles objected to the State’'s |eading questions. (R 268).
He concluded that M. Quarles “framed” him (R 279).

He said that had M. Quarles objected nore, he “can’t say”
whet her he would have decided to testify. (R 279). Despite
claimng not to know how to nmake an objection, he opined that
had he represented hinself, he would have made a l|ot nore

objections than M. Quarles did. (R 279). He did not expect to
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be responsible for telling his attorney what to object to and
what not to. (R 275).

Brown admitted that M. Quarles had discussed a potential
pl ea bargain with him several tinmes. (R 271). He decided not to
take any kind of plea offer. (R 271, 284). He also admtted to
di scussing with M. Quarles his desire to force the case to
trial and his determnation to testify. (R 285). He said that
he forced his case to go to trial over M. Quarles’ objection.
(R 284).

Despite signing a sworn statenent that he had read the
entire notion, and it was all true, Brown admtted on cross that
he had not read all of it. (R 282).

Brown could not remenber if he testified at trial to his
nine prior felonies. (R 274). He clained he could not “really
remenber” whether he wanted to testify at trial. (R 285). He
admtted that he had a “rather spotty nenory of the trial,”
despite having testified in detail on direct exam to nany
specific instances of action or inaction of his attorney. (R
285) .

On April 30, 2001, the postconviction judge, the Honorable
R Mchael Hutcheson, entered his Oder Denying Defendant’s
Second Anended Modtion for Post-Conviction Relief. (R 726).

Brown appeal s therefrom
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SUMVARY OF THE ARGUMENTS

Argunent |: The trial court correctly denied Brown’ s nunerous
and assorted clains of ineffective assistance of trial counsel
He utterly failed to establish deficient performance by his
trial attorney. Moreover, any deficiency in performance did not
prejudice himwthin the neaning of Strickland. Having failed to
carry his burden to establish deficient performance which
prejudiced him wunder Strickland, his ineffective assistance
claimfails.

Argunent |1: The trial court properly denied Brown’s claim of

new y discovered evidence. This claimis procedurally barred

Moreover, Brown did not show that his attorney could not have
found the evidence with the exercise of due diligence. Nei t her
did Brown prove the relevancy or admssibility of the evidence.
Finally, any error was harmless as the evidence would have had
no affect on the outcone of the proceedi ngs.

Argunent I1l: The trial court properly denied the cunulative

error claim Brown failed to establish any error, and so, there
was nothing to cunul ate. Moreover, due to the overwhel m ng
evidence of Brown’s guilt of the crines and suitability for the
death penalty, there is no possibility that any cumulated
error(s) affected the outcone of the proceedings.

Brown is entitled to no relief.
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PO NTS ON APPEAL

ARGUMENT |

BROMN HAS NOT CARRIED H'S BURDEN TO PROVE THAT HI' S

TRI AL COUNSEL RENDERED H M | NEFFECTI VE ASSI STANCE OF

COUNSEL | N VI OLATI ON OF STRI CKLAND.

The general standard of review of ineffective assistance of
trial counsel clains is de novo, although the factual findings
of the postconviction court are controlling. Stephens v. State,
748 So. 2d 1028, 1033 (Fla. 1999). See Cherry v. State, 781 So.
2d 1040, 1048 (Fla. 2000), cert. denied, 122 S. . 179
(2001) [ appel l ate court defers to trial <court’s factfinding].
However, where an evidentiary hearing has been held, this Court
will review the Crcuit Court’s denial of a Florida Rules of
Crimnal Procedure 3.850 notion to see whether it is supported
by conpetent, substantial evidence. Blanco v. State, 702 So. 2d
1250, 1252 (Fla. 1997). The Ilower court’s judgnent on
“questions of fact . . . credibility of the wtnesses

[and] the weight to be given to the evidence . prevail. Id.
The instant clains were denied after an evidentiary hearing on
trial counsel’s alleged ineffectiveness, and therefore, the
conpetent, substantial evidence standard applies to this claim
It is Brown’s burden to prove that his counsel rendered him
i neffective assistance under Strickland v. Washington, 466 U. S.

668 (1984). Robinson v. State, 707 So. 2d 688, 695 (Fla. 1998);
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Kennedy v. State, 547 So. 2d 912, 913 (Fla. 1989); Smith v.
State, 445 So. 2d 323, 325 (Fla. 1983), cert. denied, 467 U.S.
1220 (1984). To neet that burden, Brown nust show “that his
counsel’s performance was deficient,” and “the deficient
performance prejudiced the defense.” Sweet v. State, 27 Fla. L.
Weekly S113, S114 (Fla. Jan. 31, 2002). If he fails to establish
one prong, “it is not necessary to delve into whether he has
made a showng as to the other prong.” Waterhouse v. State, 792
So. 2d 1176, 1182 (Fla. 2001).

Deficient performance is that which falls outside the w de
range of reasonable professional assistance and includes both
acts and om ssions. See Robinson, 707 So. 2d at 695; Kennedy,
547 So. 2d at 913. It is Brown's burden to establish sane.
Kennedy. There is a strong presunption that counsel rendered
effective assistance. Id. The distorting effects of hindsight
must be elimnated and the action, or inaction, nust be
evaluated from counsel’s perspective at the tine. 1d. See
Strickland v. Wshington, 466 U. S. 668, 690 (1984). To prove
prejudice, he nust establish that the deficiency so adversely
prejudiced him that there is a reasonable probability that
except for the deficient performance, the result woul d have been

different. ld.; Gorham v. State, 521 So. 2d 1067, 1069 (Fla.
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1988) (citing Strickland, 466 U S. at 687). Moreover, where the
evidence of guilt is overwhelmng, deficient performance does
not merit relief because “there is no reasonable probability

that the results would have been different . . .." Harris v.
Dugger, 874 F. 2d 756, 761 n.4 (11th Gr. 1989), cert. denied,

493 U.S. 1011 (1989).

Reasonabl e strategic decisions of trial counsel wll not be
second-guessed. Haliburton v. Singletary, 691 So. 2d 466 (Fla
1997). "'Strategic decisions do not constitute ineffective
assistance if alternative courses of action have been consi dered

and rejected.'" Rutherford v. State, 727 So. 2d 216 (Fla.
1998) (quoting, State v. Bolender, 503 So. 2d 1247, 1250 (Fla
1987)), cert. denied, 484 U S. 873 (1987). "To hold that
counsel was not ineffective[,] we need not find that he nade the
best possible choice, but that he nmade a reasonable one.” Byrd
v. Arnontrout, 880 F.2d 1, 6 (8th GCr. 1989), cert. denied, 494

US 1019 (1990). Trial counsel "cannot be faulted sinply

because he did not succeed." Aford v. Winwight, 725 F.2d
1282, 1289 (11th Gr.), nodified, 731 F.2d 1486, cert. denied
469 U. S. 956 (1984). A defendant is "not entitled to perfect or

error-free counsel, only to reasonably effective counsel."

WAt er house v. State, 522 So. 2d 341, 343 (Fla. 1988).
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1. Brown did not prove that Trial Counsel’s performance was
ineffective in the use of cross-exam nation for inpeachnment of
Co- perpetrator MCQuire.

Brown conplains that his trial attorney, M. Quarles,
“failed to execute his duty to attack the credibility of
MGQuire.” (1B 31). Specifically, he clains that M. Qarles
“had di scovery evidence of prior inconsistent statenents which
he did not use.” (1B 31). He further adds that his attorney
“should have tested MCQiire' s capacity or opportunity to
remenber and recount the matters surrounding the death of Roger
Hensley.” (IB 32).

I n Robinson v. State, 707 So. 2d 688, 697-98, 700 n.12 (Fl a.

1998), the defendant conplained that his trial attorney was
“deficient handling . . . the main witness against” himand did
“a poor cross examnation and inpeachnent” of that wtness at
trial. This Court affirmed the trial court’s holding that this
claim was procedurally barred because it could have been raised
on direct appeal, and in a 3.850 notion, the defendant *“was
inproperly attenpting ‘to relitigate substantive matters under
the guise of ineffective assistance.”” |1d. The sane is true in
Brown’s case; thus, the claimis procedurally barred.

Even if not defaulted, Brown is entitled to no relief
because the claim has no nerit. Brown identifies the statenents

he believes are inconsistent. He says that at trial MCQuire
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testified that “walking to Hensley's apartnent,” Brown said,
“"How would you like to do it?” (IB 33). He charges that M.
Quarles knew that MQ@ire had earlier stated to Agent Mller
that Brown asked him “’what | thought, you know, we should
do.”” (IB 33). According to Brown, this question “was concerning
a job offer by Hensley,” and was not about “how they were going
to ‘rip’ off Hensley.” (IB 33). He clainms that M. Quarles
“shoul d have i npeached McGuire on this point.” (1B 33).

First, the State points out that McCGuire did not testify at
trial that Brown did not ask him the question Brown clains is
i nconsistent with MQ@ire s trial testinony. Neither is there
anything on the record that indicates that having asked any
guestion about the job, Brown could not have also asked the
other one, i.e., “how would you like to do it?” Thus, Brown has
not established that MQiire' s statenent to the agents that
Brown asked him what they should do in reference to a job offer
is inconsistent with McGQuire’'s trial testinony that Brown asked
him how he would like to do it in reference to the subject
crimes.

In fact, the conversation on the walk to the building and

then up two flights of stairs* nmay have begun with an inquiry

4

See RDA 708.
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about how to handle the job offer, and thereafter, resulted in
a decision by Brown that he would take care of it by going ahead
wth his plan to commt the crines against M. Hensley,
pronmpting his followup question of MQ@ire as how to do it.
Thus, Brown has failed to establish any inconsistency.

Mor eover, any inconsistency was relatively insignificant.
Where “inconsistencies in the wtnesses’ previous versions of
events were relatively insignificant and the reliability of the
trial would not have been increased had the wtnesses been
further inpeached,” a claim of inadequate inpeachnment nerits no
relief. Asay v. State, 769 So. 2d 974, 984 (Fla. 2000). See

Ventura v. State, 794 So. 2d 553, 566-67 (Fla. 2001)[claimthat

“cross would have been nore effective if counsel had nade
specific reference to a transcript of an interview between
Arview and a Volusia County detective” insufficient for relief].

When the prior statenment Brown relies on is considered, it
is clear that a decision not to reference that prior statenent
was the correct one. McCGQuire was interrupted when he skipped
over conversation between he and Brown on the way up to M.
Hensl ey’ s apartnent, and was asked if M. Hensley had offered
hima job on the ride. (Exhibit 3 at 9). M. MQ@ire responded
affirmatively, explaining that “in the tense situation that we

were in and he [Brown] had his pistol, | couldn't really, um
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agree to work for him but | had second thoughts about, uh,
staying with Paul . . ..” 1d. The interviewer then asks if he
and Brown had “any conversation at all about this” - with “this”
clearly referring to the job offer. Id.

McCQuire responded that Brown asked him what to do about it,
and he indicated to Brown that he was thinking about *“asking the
guy to work for him” 1d. MQ@ire adds that Brown “didn’t want
to hear that so uh, he wanted uh, wanted ne as a partner so he
said on this trip back to Tennessee. . . ..7 | d. Had M.
Quarles brought up this allegedly inconsistent statenent, the
State could have brought out that McGQuire told Brown he wanted
to work for the man, and Brown was firmy against that because
he wanted McQuire to do his bidding. To keep MCGuire avail able
to him Brown decided to go ahead with his plan to kill M.
Hensl ey. Thus, such a tactic, had it been tried by M. Quarles,
woul d have provided another notive for Brown to kill M.
Hensl ey, and woul d have highlighted that McGuire did not want to
do so because he wanted the job M. Hensley had offered.
Clearly, M. Quarles did not render deficient performance in
staying away fromthis subject at trial.

Brown next conplains that M. Quarles should have cross
examned McGQuire on a statenent in the transcript of MQiire's

interview with Agent MIller to the effect that Brown “was dead
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set against killing the guy.” (IB 35). Wthout specifying the
specific inconsistent statenent at trial, apparently, he clains
this prior statement was inconsistent with M. MQire s trial
testinmony that Brown planned to kill M. Hensley.

It is clear from the questions and answers in the pages
precedi ng the subject statenent that McQuire naintained that it
was Brown’s plan to kill M. Hensley. Mreover, as Brown admts
in his brief, MQire had previously made a simlar m stake and
corrected it after it was called to his attention. (1B 35). At
the evidentiary hearing, M. Quarles was asked why he corrected
the deposition statenent, asking: “[J kay, you actually neant
he was dead set on killing him” (R 147). He responded: “So

that he wouldn't correct hinself later on in a nore crucial

time. | wanted to be clear as to what he neant.” (R 147). \Wat
McGuire meant was Brown was “dead set on” killing M. Hensley.
(R 147) .

On cross-exam nation at the evidentiary hearing, this matter
was further explored. The prosecutor asked: “Doesn’t he
[McQuire] nmeke it clear that what he intended to say was that he
was dead set on killing the man to nake sure that he couldn’t
identify him for stealing the truck?” (R 198). M. Quarles
replied: “Yes, sir.” (R 198). Moreover, the “dead set against”

statenent in the MIller interview wwth McGQuire is what gave rise
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to M. Quarles’ questioning on the subject at the deposition. (R
199). Having read the entire Mller interview, M. Qarles
felt, in context, it was pretty clear that McGQuire neant to say
that Brown was dead set on killing M. Hensley, but just in case
that was not the way of it, he clarified it at the deposition.
(R 199-200). Indeed, M. Quarles testified at the evidentiary
hearing that had he tried to nmake an inconsistent statenent out
of this situation, the State would have been able to get into
the substance of M. MQ@iire' s statenent which was consistent
with his testinony at trial. (R 200). Tri al counsel ’ s
performance can hardly be deficient in regard to his handling
of this matter.

Brown’s next claimis that M. MQ@ire testified that Brown
held a gun behind the seat where M. Hensley sat while driving
to his apartment with the three men. (1B 35). He says that in
his MIller interview, MQ@ire said Brown “’never did anything
with the gun except, uh, keep it hid.”” (1B 36).

The transcript of the MIller interview again shows the
frivolous nature of Brown’'s clains in regard to these alleged
i nconsi stent statenents. It is clear therefromthat M. MCuire
related, as he did at trial, that Brown took the gun from his
wai st band wi thout M. Hensley seeing it and “hid his arm behind

the driver with the pistol between the seat and the uh, back of
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the truck bed.” (Exhibit 3 at 7). M. MGQuire thought *“he was

just going to flash the gun in front of the guy' s face and tell

himto get out of the truck . . . but um he never did anything
with the gun except uh, keep it hid and . . . drove the man
around for about twenty mnutes . . ..”7 Id. Thus, it is clear

that the statenment is in conplete accord with the testinony.
Had M. Quarles tried to claim that the part of the statenent
which indicated Brown “never did anything with the gun except
uh, keep it hid” was inconsistent with his trial testinony that
Brown held the gun at Hensley' s back behind the truck seat, the
entire context would have been presented, and it would have been
painfully obvious to the jury that the defense had tried to
mslead them in such a bold and frivolous nmanner as to
conpletely destroy the defense’'s credibility.

Brown conplains that McQuire testified at trial that Brown
“handed hima knife and McCGuire took it and threw it down on the
ground, floor.” (IB 36). He clainms that MQiire told Agent
MIller in his transcribed statenment that “after he took the
knife from Appellant, MGQ@ire immediately set it down on the
table.” (1B 36). The testinony established two times when
McGQuire handled the knife given to him by Brown. The first
time, Brown had just returned from the kitchen with two steak

kni ves, and he handed one to M. MQiire. McQuire took it, and
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either threw it to the floor, or set it on a table. In any
event, he did not keep it, nor did he use it. Wen M. MQire
saw that Brown had stabbed M. Hensley to death, he renenbered
touching the knife Brown had handed him and he returned to it,
picked it up, and wi ped his fingerprints fromit. He left it in
t he apartnent.

The knife was found in M. Hensley’'s living room and was
clean. (RDA 803). However, a bl oodi ed, second knife was found
stuck in sonme clothes under a cushion. (RDA 810, 998, 1006).
The bloodied knife had M. Hensley's blood on it and was the
mur der weapon. (See RDA 1067, 1071, 1085). Thus, M. MQiire
clearly held the knife in his hands twice,®> and one time he
threw it to the floor, and the other tinme he placed it on a
table. Assum ng that he got the disposition of the knife m xed-
up, pointing out that extrenmely mnor discrepancy would hardly
have established that M. MQ@iire could not recall the details
of the matters about which he testified. Afterall, MQire’'s
trial testinony was corroborated by Brown’s own statenent to the
FBI Agents - given before McQiire gave his statenent. That he
m xed up which tinme he laid the knife on the table and which

time he threw it to the floor - even could M. CQuarles have

5
A fact which Brown concedes in his brief. (See |IB 37).
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established that - would have had no inpact whatsoever on any
material matter. M. Quarles can hardly be ineffective for not
having raised it.

The next alleged great inconsistency which M. Quarles did
not call to the jury's attention is that M. MQiire testified
at trial that when he walked over to the doorway of M.
Hensl ey’s bedroom he saw M. Hensley “on the floor, bloodied,”
but in a deposition, he said that as he stood by the door *“he
saw the man half on the bed, half on the floor, blood all over
the place.” (1B 38). Again, Brown tells half the truth. 1In the
deposition, M. MQiire said he approached the bedroom and “j ust
stood right by the door and | saw the man half on the bed, half
on the floor, blood all over the place, . . ..” (R 731.28).% M.
McGQuire stands there, watching Brown go through M. Hensley's
possessions | ooking for his truck keys. Id. at 28-29. After he
rummages around and washes up in the bathroom Brown finds the
keys and sone noney. By this time, McQuire is “standing right
there by the door looking in and I'mkind of like in a state of
shock now because this man is down on the floor. He's all

bl oody.” 1d. at 29. M. Hensley is “barely breathing, taking

6

The deposition is not assigned record page nunbers. However,
the cover page is designated page 731, and the pages of the
deposition are cited herein by a decimal and the page nunber
after record page 731.

32



his last breath.” 1d. Thus, it is clear that the deposition does

not conflict with the trial testinony.

As the nedical examner and crime scene reconstructors
testified at trial, M. Hensley noved around a lot trying to
escape Brown’ s savage bl ows. He was half on and half off the
bed when McGuire first |ooked in, but was onto the floor by the
time Brown got through ransacking the room Thus, in testifying
that he saw M. Hensley on the floor, M. MQ@ire may have
omtted at trial that he first saw him half on the floor and
half on the bed, but it is clear that the statenment that he saw
himon the floor, bloodied, is not inconsistent with anything he
said in his deposition. Mor eover, conpetent defense counsel
woul d not have wanted to bring out that M. Hensley was half on
and half off the bed when M. MQuire first saw him and at sone
point thereafter, he wiggled off the bed and into the floor,
because that would have further supported the HAC aggravator
whi ch the State sought, and the trial judge found.

Brown’s next conplaint is that M. MQire said at trial
that M. Hensley nentioned he was a “honpbsexual.” (1B 38). He
clains that at deposition, M. MQiire said “he thought Hensley
said he was bisexual.” (1B 39). That is what McCGuire said; it
happened as fol | ows:

[ M. Quarles]: And all the reports say sonething
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about he asked you about your sexual preference. D d
t hat conversation take place?

[McQuire]: Yeah, he asked Paul hi s sexual
pr ef er ence.

[ M. Quarles]: What did Paul say?

[McQuire]: He told hi mhe was bi sexual

[ M. Quarles]: What did Hensley say that he was?
[McQuire]: | think Hensley said he was bisexual.

[ M. Quarles]: Is it possible he said he was

honosexual ?

[McQuire]: It’s possible, yeah, he mght have said
that. | really wasn’'t paying attention.

(R 731. 24).
Apparently in some unidentified “reports,” M. Hensley's

sexual preference had been referred to as honobsexual. Thus, M.
Quarles was being reasonable and prudent when he sought
clarification on that point. As he said at the evidentiary
hearing, it is clearly better to clear up facts, which are
likely to be placed before the jury, before trial. Such a
reasonabl e, tactical decision should not be second-guessed.
Moreover, there is no possibility that Brown was prejudiced
within the neaning of Strickland by M. Quarles’ decision not to
try to present the subject deposition testinony as an
i nconsi stent statenent. M. Quarles significantly inpeached M.

McGQuire at trial, and the little, additional value, if any, of
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McGQuire’'s having said “I think” he said bisexual at deposition
and trial testinony that he said honbsexual would hardly have
affected the outcone of this case where Brown’'s guilt was
overwhel m ngly established.”

Brown next conplains that at trial, M. MQ@ire said "“he
sold Appellant a state ID he had,” while at deposition, he said
“Appel | ant gave him sonme crack for it.” (1B 39). This claimis
also frivol ous. So, MGuire sold his ID for crack. The
testinmony at trial was that the two nen had been doing crack;
McGQuire did not testify at trial that he sold the ID and
received noney in return. Selling the ID for crack is just as
much a sale as selling it for noney. Had M. Quarles tried to
make the “sold” it to Brown into an inconsistent statement, he
woul d have been introducing into evidence at the guilt phase
that Brown had the neans to notivate McQuire to action through
the sale of cocaine. Moreover, since selling cocaine is a
crime, active crimnal conduct by Brown near in time to the
mur der, but separate fromit, would have been brought before the

jury.® Brown has not net, and can not neet, his burden under

M. Quarles said that it did not seem “of any inport to ne”
t hat he said honobsexual rather than bisexual. (R 204).

8

That Brown was here selling drugs woul d have underm ned Brown’s
already incredible testinony at trial to the effect that he was
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Stri ckl and.

Finally, Brown |eaves the alleged inconsistent statenents
involving either the MIller Interview or MQiire s Deposition
and charges that M. Quarles’ performance was deficient because
he failed to establish, on cross, certain things Collateral
Counsel deens inportant. He conplains that M. Quarles “did not
guestion MQGuire at trial about his use of aliases.” (1B 41).
He says this would have shown “the jury that the identity of
McCGuire was questionable.” (1B 41). The State wonders: To what
end?

MCQuire admtted being present, and he admtted to the two
prior convictions. The allegations about a third felony
conviction from Chio and an escape status are just that -
al l egations, unproved after an evidentiary hearing. Certainly,
there was no reason at trial for M. Quarles to prove M.
MCGQuire's identity or to question it. Thus, this claim is
legally insufficient and w thout nerit. Brown has failed to
carry his burden of pleading, nmuch |ess proof, under Strickland.

Brown next conplains that M. Quarles did not ask M.
MGQuire if he lived at and was famliar with the area in which

M. Hensley's driver’s license and phone card was found. (IB

just here on vacation.
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41) . However, he admts that the ID of MQ@ire which was
introduced into evidence at trial listed the Earl Street address
as McQuire’'s residence. (IB 41). Mor eover, he specul ates that
had M. Quarles asked the question of MQ@ire, M@ire would
have denied it. (IB 42). H's real conplaint is that M. Quarles
shoul d have “enphasized” that information to the jury. (1B 42).
"[One may always identify shortcomngs,” Cape v. Francis, 741
F. 2d 1287, 1302 (11t" Cir. 1984), cert. denied, 474 U S 911
(1985), and "representation by the nost conpetent |awer is no
guarantee that all colorable issues will be raised.” Harnon v.
Barton, 894 F.2d 1268, 1275 (11" G r. 1990), cert. denied, 11
S.Ct. 96 (1990).

Brown also conplains that M. Quarles “did not question
McCQuire about exactly what he received fromthe State in return
for his plea.” (IB 42). He thinks M. Quarles was deficient in
not questioning McQuire about:

(1) Receiving “a forty year sentence instead of a life
sentence for second degree nurder;”

(2) State dropping “arnmed robbery and grand theft charges
arising out of . . . the Hensley nurder;”

(3) “[NJot having to pay state attorney costs, |aw
enforcement costs and restitution;”

(4) That the deal could be set aside and “he could face
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sonet hing other than a forty year sentence (death).”
(1B 43).

At trial, M. Quarles substantially inpeached M. MQ@ire
He elicited that MQ@ire had his first degree murder charge
reduced to second degree and that he received a 40 year prison
sentence therefor. MGQuire admtted that a requirenent of that
deal was that he testify truthfully at Brown’s trial. M .
McGQuire also testified that as part of the deal, he got “the
third knocked off . . .~ and admtted that he had had three
years to think about his testinony. (RDA 883, 891-92). M.
Quarles also brought out on cross that M. MQ@ire did not get
the $1,000 Brown had promised him for driving him to Tennessee
and was not happy that Brown had given his IDto the gas station
attendant. (RDA 893). He also got M. MQiire to admt that at
the tinme of trial, he was still trying to get his sentence
reduced or changed. (R 893).

At the evidentiary hearing, M. Quarles testified that he
did not regard the costs of investigation or prosecution,
totaling sone $400, as significant, especially when he had a 40
year sentence to talk about. (R 210-11). Mor eover, had he
tal ked about an absence of probation, the State would have
likely come back wth testinony that the 40 years was a hefty

upward departure from what MQ@uire qualified for under the

38



sentencing guidelines. (R 211). Moreover, M. Quarles was
successful in showng that the State had reduced the term of
i nprisonnment from 50 to 40 years, and had the State conme back
with what a substantial upward departure 40 years was, the val ue
of the reduction from 50 to 40 years would have suffered.
Moreover, M. Quarles felt “[t]o be perfectly honest with you,
if, in fact, the jury believed M. MQ@ire regarding his
participation in the crime, | thought M. MQire was getting an
extrenely severe sentence . . .,” and he did not want to risk
dwelling on it too |ong. Regardi ng Col | ateral Counsel’s charge
that M. Quarles should have nmade the jury aware that MCQuire
could have gotten |ife for second degree nurder (also a hefty
upward departure), M. Quarles said the jury was nade aware that
he was charged with first degree murder and could have gotten
the death penalty for that. (R 212-13).

Brown has utterly failed to show that M. Quarles was
deficient in his questioning of M. MCQire. Thus, he has not
carried his burden under Strickl and.

Brown next conplains that M. Quarles should have brought
out in cross of McCGuire that his statenent to Agent MIller “was
not made until MIller had interviewed MQiire for approximtely
two and a half to three hours.” (1B 44). He admts that M.

Quarl es knew about that. (1B 44). He does not explain how that
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failure to bring out that information prejudiced him Brown has
not alleged that the agents coerced MQ@ire into giving the
recorded statenent, or that they prinmed him or that anything at
all inappropriate occurred. Neither has he alleged that MQuire
gave a different version of events during the unrecorded
i nterview Thus, his claimis pure speculation and is legally
insufficient to support relief. See Maharaj v. State, 778 So.
2d 944, 951 (Fla. 2000), cert. denied, 1215 S. Ct. 2563 (2001).
Finally, Brown conplains that M. Quarles “did not question
McGQuire concerning the shoes Mc@iire was wearing at the tinme of
Hensley’s death” and that his “clothes . . . were ‘lost.”” (IB
49). He clains the value of this information is that the trial
evi dence established “there were at |east twelve other shoe
tracks at the scene . . ..” (1B 45). M. MQire admtted at
trial that he was present. He also admtted that he stood in
the doorway of M. Hensley's bedroom The value of any shoe
prints was to prove that the person was there. The shoe prints
in M. Hensley' s blood were consistent with those worn by Brown
(and bore the “distinctive tennis shoe pattern” of the shoes
Brown was wearing when arrested) and would not have been

consistent with those McGuire wore.® (R 195). M. Quarles did

M. MQire said in the MIller Interview that he was wearing
“casual |oafer type shoes . . . alnost dressy.” (Exhibit 3 at
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not need to ask M. MGCuire about his shoes or clothes where M.
McGQuire admtted his presence and novenent within the apartnent.
No information of value to Brown would have been supplied had
M. Quarles asked the subject questions. Thus, again, Brown has
utterly failed to satisfy his burden under Strickl and.

That M. Quarles chose not to ask neaningless or basel ess
guestions or make half-true or out-of-context argunents does not
render his performance deficient. Twenty-six year veteran
defender, M. Quarles, testified that based upon his years of
experience and his wunderstanding of the law of ineffective
assi stance of counsel, he did not believe that he had rendered
deficient performance to Brown. (R 221). Neither did he believe
that any of the allegations in the 3.850 notion, had they been
established as deficient performance, would have caused a
different result. (R 221). Brown’s confession and the other
overwhel m ng evidence of his qguilt convicted him and in M.
Quarles’ opinion, Brown’s “trial testinony . . . is what caused
the jury to recommend the death penalty” by a vote of 12 to O.
(R 213, 203). In the end, the evidence against Brown was sinply
so utterly overwhelmng that he can not possibly neet the second

prong of the Strickland ineffective assistance of counsel

18). The soles had “sonme kind of tread . . . some kind of
grip.” Id.
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standard. He is entitled to no relief.

2. Brown did not prove that Trial Counsel’s performance was
ineffective in that he failed to object to allegedly inproper
comments of the prosecutor during closing argunent.

Brown conplains that Trial Counsel Quarles “failed to object
to the State’s nunmerous comments in closing argunent: of
personal opinion or belief; nocking Appellant’s testinony and/or
the defense and which were inflammtory . . ..” (1B 45-46). He
claims that these comrents “constituted fundamental error,” (IB
47), thus permtting the issue to be raised on direct appeal
In so doing, he has conceded that this claim is procedurally
barred. It has |long been held that clains which could have been
raised on direct appeal are procedurally barred in a
postconviction Rule 3.850 notion. Floyd v. State, 27 Fla. L.
Weekly  S75, S78 n.9 (Fa. Jan. 17, 2002) [ prosecut ori al
m sconduct claim procedurally barred because could have been
raised on direct appeal]; Atwater v. State, 788 So. 2d 223,
228- 29 n.5 (Fl a. 2001)[claim alleging pr osecut or made
inflammatory and inproper comments and argunents procedurally
barred because coul d have been raised on direct appeal].

Moreover, the claimis wthout nerit. The lawis clear that
“attorneys are granted wide latitude in closing argunment.” Ford

v. State, 802 So. 2d 1121, 1132 (Fla. 2001). See Thonas V.

State, 748 So. 2d 970, 984 (Fla. 1999). *“Logical inferences may
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be drawn, and counsel is allowed to advance all legitimte
argunents.” Thomas, 748 So. 2d at 984. Control of coments nmade
to ajury is a matter within the trial court’s discretion. Ford,
802 So. 2d at 1132; GCcchicone v. State, 570 So. 2d 902, 904
(Fla. 1990).

Brown conplains that “[t] he prosecutor was nocking” hi mwhen
he repeated Brown’s trial testinony that he tried to confort the
victim and he “’went down and asked himif he was okay.’” (IB
48). The State submts that the prosecutor’s comment was
entirely appropriate as it was a nere repetition of what Brown,
hinmself, testified to at trial. Mor eover, the prosecutor was
merely conparing the wealth of evidence establishing that Brown
savagely stabbed M. Hensley to death to the defense testinony
that Brown was concerned for M. Hensley, tried to confort him
and inquired whether the man he had just repeatedly stabbed with
numerous ferocious blows from a knife plunged several inches
into the victims heart was “okay.” The prosecutor is entitled
to coment on the evidence, and that includes the evidence from
the defendant’s nmouth from the witness stand at trial. There
was no i nproper conmment here.

Neither did the prosecutor ask the jury to consider him a
“thirteenth juror.” (IB 48-49). Al | egedly inproper comrents

must be viewed in context. Muhammad v. State, 782 So. 2d 343
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360 (Fla. 2001). See Card v. State, 803 So. 2d 613, 622 (Fla.
2001)[“W do not examne allegedly inproper coments in
isolation.”]. The prosecutor’s wuse of “we” and “us” in
addressing the jury was not to place hinself in |eague with the
jurors; rather, the *“we” and “us” clearly referenced all of
t hose persons who had heard the evidence, and, in particular,
Brown’s testinmony fromthe wtness stand. Thus, the comrent was
not i nproper.

Brown next conplains that the prosecutor commented “that the

victim was ‘gurgling’” and clains that statenent “was not
supported by the record.” (IB 49). dearly, trial counsel does
not agree wth collateral counsel. In his rebuttal argunent,

trial counsel told the jury:
And the prosecutor can stand up here and tal k about
gasping and gurgling and gasping and gurgling and
gasping and gurgling to meke everything just sound
horri ble when Paul Brown is on trial. There is no
doubt that all of that happened.
(RDA 1264).
Moreover, as this Court recited in its opinion of Cctober
19, 1998, Wtness MQ@iire testified that he saw the victim
“l'ying on the floor covered in blood and ‘neking sounds’ as if
he was ‘struggling to breathe.”” Brown, 721 So. 2d at 276.

Further, the nedical examiner testified that the stab wounds

went “through the chest wall and punctures (sic) the lung.”
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(RDA 1083). The doctor explained that M. Hensley suffered
“bleeding into the chest cavity and has had 600 or 700 cc’s of
blood in his chest cavity from that stab wound.” Id. Thi s was
“certainly” consistent with M. Hensley lying on the floor,
gasping for breath, and breathing heavily” during the last few
mnutes of his life. (RDA 1088). dCearly, the prosecutor’s
comment that the victim was gurgling was a reasonable inference
from the evidence, and therefore, a fair comment on it. See
Robi nson v. More, 773 So. 2d 1, 6 (Fla. 2000)[“prosecutor’s
remarks as to what the victins said did not materially depart
from what the wtness actually testified to or were proper
inferences fromthe witness’s testinony.”].

Brown goes on to take exception to the prosecutor telling
the jury that Brown’s testinony “wasn’'t true,” claimng this
invaded their province. (IB 49). However, in context, it is
clear that the “prosecutor is nerely submtting to the jury a
conclusion that he is arguing can be drawn from the evidence.”
Craig v. State, 510 So. 2d 857, 865 (Fla. 1987), cert. denied
484 U. S. 1020 (1988). Such does not invade the province of the
jury, but leaves it free “to decide what evidence and testinony
was worthy of belief . . ..” Id. The prosecutor is permtted to

submt “his view of the evidence to them for consideration.” |d.

Brown conplains that the prosecutor gave his persona
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opi nion on the evidence on nunerous occasions. (IB 49-58). For
the nost part, whenever the prosecutor used the term “I think”
or “I don't think,” he is accused of giving his personal
opi nion. I|d. However, when the specific coments are eval uated
in context, it 1is apparent that the prosecutor was nerely
arguing to the jury the conclusion that he, as the
representative of the State, felt could be drawnm from the
evidence. As in Craig, he was “nerely submtting his view of the
evidence to themfor consideration.” 510 So. 2d at 865.

For exanple, when the prosecutor said “lI think if soneone
is to be feared, they would not stand for that being done to
them” he is comenting on the defense theory that MGQuire was
the real killer and Brown was afraid of him The State’s view
of the evidence is that if Brown was afraid of McGuire, he would
not have given the gas station attendant MGuire's |ID when he
left the station wthout paying. Certainly, this is a conclusion
that could be drawn from the evidence presented at trial, and
t he application of commobn sense. Such argunment is not inproper.?*°

Crai g.

10

Neither is this argunent a violation of the golden rule as
Brown clains at page 52 of his initial brief. The golden rule
is an invitation to the jury to put itself in the place of the
victim not in the defendant’s pl ace.
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Brown conplains that the prosecutor told the jury that he
was not going talk “much about . . . the testinony of M. Brown
here in court, because it's worthless” (IB 53) does not nerit
relief. The prosecutor was arguing Brown’s credibility - or nore
accurately, his lack thereof - to the jury. Clearly, he is
entitled to do so. See generally, Henyard v. State, 689 So. 2d
239, 250 (Fla. 1996)[prosecutor may conmment on defendant’s
truthful ness or lack thereof and on his clains of innocence].

Moreover, in Craig, this Court said that even when the
prosecutor refers to the defendant “as being a ‘liar,”” it is
perm ssible where “it is understood from the context that the
charge is mde wth reference to testinony given by the person
thus characterized, the prosecutor is nerely submtting to the
jury a conclusion that he is arguing can be drawn from the
evidence.” 510 So. 2d at 865.

In Shellito v. State, 701 So. 2d 837, 841 (Fla. 1997), cert.
denied, 523 U S 1084 (1998), the defendant conplained about
coorments nmade in guilt phase closing argunent. According to
him “the prosecutor inproperly referred to Shellito’'s notion as
‘either an extrenely distraught concerned nother or ... a
blatant liar.”” 701 So. 2d at 841. Pointing out that the nother
testified at trial and that another wtness “testified to the

contrary,” this Court found that the coments were not
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erroneous. | d. Rat her, given the contradiction in the

testinony, the prosecutor’s comments were nade “in the context
of allowing the jury to determne her credibility.” | d. The
sane can be said of many of the conpl ai ned-of comments nmade in
regard to Brown and his trial testinony.

Continuing with his long list of conplaints about the
prosecutor’s closing argunent, Brown quotes several nore “I
t hi nk” coments. Most are fair comrents on the evidence; they
are the prosecutor’s subm ssion to the jury of conclusions that
could be drawn from the evidence. Sane are appropriate under
Craig. Moreover, to the extent that the prosecutor argues that
McGQuire should be believed over Brown, that is a credibility

argunment perm ssible under Shellito.!! See 701 So. 2d at 841

Brown then conplains that the prosecutor told the jury that
only one verdict was really appropriate “"and that is the top
box guilty of both types of first-degree nmurder.’” (1B 57). This
comment was nmade in explaining the verdict form to the jury.
(RDA 1260-62). It conmes near the end of the prosecutor’s
argunent, and it is clear from the context that the prosecutor

is submtting that the State’s view of the evidence neets the

11

Mor eover, the prosecutor nmakes it clear to the jury that the
determ nation of credibility is their choice, i.e., “what you ve
got here is a choice . . ..” (RDA 1250).
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criteria of only one of the choices on that form- that of first
degree nurder. Such argunent nerely states the prosecutor’s view
of the evidence and submts that the charge has been proved
based on that evidence. See Craig, 510 So. 2d at 865[ prosecutor
submtting his view of the evidence is permssible]. It is not
unli ke a “punishment nust fit the crime” argunent found to be a
“sinple and fair representation of the law in Ford v. State,
802 So. 2d 1121, 1132 (Fla. 2001).

Brown next conplains about the prosecutor’s comments that
the jury should return a verdict “’for the highest offense that
has been proved beyond a reasonable doubt.”” (1B 57). This, too,
is permssible as a “punishnent nust fit the crine” argunent
Ford, 802 So. 2d at 1132.

Brown conplains that the prosecutor told the jury “'[t]his
is a preneditated, first-degree and first-degree felony nurder
case.”” (1B 57-58). Again, the prosecutor is allowed to argue
his view of the evidence and submt that he has proved his case.
See Craig, 510 So. 2d at 865.

Brown’s next conplaint is that the prosecutor argued to the
jury that Brown “’was proud to be a nurderer.’” (IB 58). Thi s
is undoubtedly a coment on the evidence at trial that after
being arrested for the Tennessee bank robbery, Brown vol unteered

that he had nurdered a man in Florida and added, “I'm a
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murderer, not only a bank robber.” (RDA 754-59). In fact, the
next statenment out of the prosecutor’s nouth clarifies this; he
said: “And M. Brown was proud to be a nurderer. And he so
stated.” (RDA 1262). He also identified the date Brown made the
statenent, Novenber 9, 1992, the day he nade this statenent to
the FBI. 1d. Thus, the prosecutor’s argunent was a fair
inference from the evidence, and was, therefore, permssible.
See Craig, 510 So. 2d at 860.

Finally, Brown conplains that the prosecutor asked the jury
to “"follow the law,’” and “’ applying the evidence to the |aw,

announce through your verdict yes, that’s right, M. Brown
you are a nurderer.’” (1B 58-59). This is a continuation of
the previous argunent, and was, alone and in conjunction wth
the previous argunent, a reasonable reference to the evidence

that Brown informed the FBI that he was not just a bank robber,

but was also a nurderer. Viewed in context, this coment was
not a “send a nessage” argunent, at all. Moreover, had it been
such a coment, it did not anmount to error. See Freeman V.

State, 761 So. 2d 1055, 1069-70 (Fla. 2000).

The failure of trial counsel to object to the conpl ai ned- of
coments was not deficient performance for the reasons stated
above. Moreover, at the evidentiary hearing, M. Quarles

testified that he did not perceive there to be anything wong
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with argunment by either attorney which wused “I think.” (R
207-08). In fact, since M. Quarles had repeatedly used that
phrase in both his opening and closing statenments, he felt that
to have objected to the prosecutor’s wuse of it would have
seriously undermned his credibility with the jury. (R 208).
Moreover, he did not feel that the use of that phrase was
detrinental to Brown’s case. (R 208). Seasoned defender Quarles
testified that his philosophy about closing argunment was that
“unless it reaches a level where | believe that it is certainly
clearly detrinmental to ny client’s case, even though it my be
somewhat incorrect or inproper, | don't object.” (R 209). This
is a strategic decision nmade after many years of experience in
wei ghing the cost benefits of objecting and potentially

alienating the jury against the prejudice from any comments

made. (R 209). Brown has not carried his burden to prove
defi ci ent per f or mance, and thus his <claim fails under
Stri ckl and.

Finally, even if some of the prosecutor’s argunments “crossed
the Iine of proper advocacy,” none of them were objected to, and
the evidence of Brown’s gquilt of the instant crine was
over whel m ng. Not only did MCGuire testify in detail against
him Brown confessed to the FBI when he was arrested in

Tennessee on bank robbery charges unrelated to the Florida
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murder. (RDA 754-59). Mor eover, when arrested, Brown had
possession of the victims white pickup truck and had a black
tool box containing identifying information on M. Hensley,
i ncluding pay stubs.?!? (RDA 742, 743). Also upon arrest, his
tennis shoes were taken, and he commented he guessed they were
taking “them in for evidence;” the tread on his shoes natched
bl oody footprints found at the scene. (RDA 749). Shoe prints in
bl ood (from the sane pair of shoes) were found on the floor in
the hallway of the victimis honme and in the bathroom where
McGQuire testified Brown washed M. Hensley's blood from hinself
after repeatedly stabbing him (RDA 1008-10). The person nmaking
the shoe print “was present at the tine of bloodshed . . ..~
(RDA 1021). The expert in “footwear inpression analysis”
testified that the shoes taken from Brown upon arrest were
“positively” those that left the bloody shoe prints at the crine
scene. (RDA 1036, 1040-41, 1045-47). Another expert established
that M. Hensley's blood was present on Brown's shoes.?!'® (RDA

1051, 1052-54). Finally, in his testinony at trial, Brown

12

M. MQ@ire had parted from Brown the day before, so desperate
to | eave that he took off on foot. (RDA 876).

13

Only 1.5% of the Caucasian popul ation would have M. Hensley’'s
bl ood type. (RDA 1054).
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admtted being present at the scene of M. Hensley's nurder when
it occurred. (RDA 1117-22). In fact, the evidence of guilt was
so overwhelmng that not a single guilt phase issue was raised
on direct appeal (although five penalty phase 1issues were
raised), and this Court, conducting its own sufficiency of the
evi dence review, upheld the conviction based on the evidence of
Brown’s guilt of M. Hensley's nmurder. Brown v. State, 721 So.
2d 274, 277 (Fla. 1998). Thus, the closing argunent errors, if
any, did not conpromse the integrity of the judicial process
and did not deprive Brown of a fair trial. See Card v. State,
803 So. 2d 613, 622 (Fla. 2001)[penalty phase closing argunent].
Brown has not carried his burden to prove prejudice affecting
the outconme of the guilt phase of his trial, and thus his

claimfails under Strickl and.

He is entitled to no relief.

14

Al t hough Brown insufficiently pled any deficient perfornmance or
prejudice in regard to the penalty phase from the closing
argunent nmade at the guilt phase, had he done so, he could not
have net his burden to prove either. The jury issued a unani nobus
recommendation of death, and the trial court found four
aggravators, including CCP and HAC, “two of the ‘nobst serious
aggravators . . ..’” Card v. State, 803 So. 2d 613, 623 (Fla
2001), and only two nonstatutory mtigators. Brown v. State, 721
So. 2d 274, 277 (Fla. 1998). The conpl ai ned-of comments, even
if erroneous, clearly did not affect the outcone of the penalty
phase proceeding, and therefore, no relief would be appropriate.
See Card, 803 So. 2d at S622.
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3. Brown did not prove that Trial Counsel’s performance was
ineffective in that he opened the door to testinony of an arned
standof f after which Brown was arrested.

Brown conplains that Trial Counsel Quarles opened the door
to permt the State to introduce evidence that Brown had been
engaged in a two-hour armed standoff with the FBI before being
arrested in Tennessee. (1B 60). M. Quarles had asked Agent
Childs if the FBI had given Brown alcohol to drink after arrest.
(IB 60). According to Brown, his attorney had “no reason to get
into the subject of . . . alcohol on the date of Appellant’s
arrest . . ..” (1B 61).

At the evidentiary hearing, M. Quarles testified that he
asked the question, knowing the answer would be that the FBI
agent had given Brown whiskey to drink at the tinme of arrest. (R
181). He did so because he “was trying to indicate that he
[ Brown] was under the influence of alcohol or was bribed in sone
manner in order to obtain the statenent.” (R 149).

In Dennis v. State, 27 Fla. L. Wekly S101, S104 (Fla. Jan.
31, 2002), this Court reiterated the evidentiary concept of
opening the door which “allows the adm ssion of otherw se
i nadm ssible testinony to ‘qualify, explain, or limt’ testinony
or evidence previously admtted.” (quoting Rodriguez v. State,

753 So. 2d 29, 42 (Fla. 2000)). See Overton v. State, 801 So. 2d

877, 900-01 (Fla. 2001). “The notion of ‘opening the door’ is
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prem sed on ‘considerations of fairness and the truth-seeking
function of a trial.”” Overton, 801 So. 2d at 900. Mor eover,
the inproper adm ssion of evidence based upon a ruling that the
door had been opened is subject to harmless error analysis.
Dennis, 27 Fla. L. Wekly at S104.

In Overton v. State, trial counsel questioned a detective
about a conplaint filed against him by Overton “to bolster the
defense’s position that the detective was biased against the
def endant and therefore had a notive to plant the evidence.” 801
So. 2d at 901. The detective was permtted to testify to the
facts wunderlying the conplaint so as to explain why he had
continued to hold Overton’s vehicle because to have denied him
the opportunity to do so “would have given rise to a false
inplication (i.e., that the detective continued to hold the
vehicle because of sonme bias or inproper notive against M.
Overton and not because it was part of an ongoing crimnal
investigation).”® [Id. This Court held that the trial judge did
not abuse his discretion in permtting the detective’'s
expl anation pursuant to the “opening the door” principle. Id.

In the instant case, Brown sought to present evidence that

15

The “ongoing crimnal investigation” was another nurder case in
whi ch Overton was the chief suspect.
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the FBI had given him alcohol to drink in connection with his
arrest. Brown’s counsel had a very specific purpose in seeking
adm ssion of that evidence and was seeking to cast doubt on the
vol untariness and/or accuracy of the danmaging statenents Brown
gave. Certainly, it was a highly wunusual thing for any |[|aw
enforcement agency to give a crimnal defendant alcohol to
drink, and without being permtted to explain why the agency had
done so, the evidence would have given rise to the false
inplication that the al cohol affected Brown’ s adm ssions in sone
I nappropriate manner. Thus, the trial judge did not abuse his
discretion in permtting the agent to explain why the agency had
gi ven Brown al cohol to drink. Overton.

Finally, Brown’s claimthat “even if the jury did not apply
this evidence towards the elenents of the crine charged it used

[it] in its finding that Appellant should be sentenced to

deat h” IS whol | 'y specul ati ve, and t heref ore, | egal ly
insufficient. “Postconviction relief cannot be based on
specul ation or possibility.” WMharaj v. State, 778 So. 2d 944,
951 (Fla. 2000). Moreover, any error was harmless in view of

the overwhel mng evidence of guilt and the strong aggravation
conpared with the weak mtigation. As the postconviction judge
repeatedly pointed out, the single nost damagi ng evidence, and

t he evidence that convicted Brown, was his own “oral and witten
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confession” which “was so detailed” and “dovetailed in with the
physical facts,” and the statenent MQ@ire l|ater gave. (R
439-40) .

Moreover, any error was harm ess due to the overwhel m ng
evidence of Brown's qguilt. Thus, he cannot show that any
deficiency affected the outcone of the proceedi ngs.

Having failed to show either deficient performance or
prejudice, Brown has not carried his burden to prove that his
trial counsel rendered him ineffective assistance. The trial
court’s denial of relief on this claimshould be upheld.

4. Brown did not prove that Trial Counsel’s performance was
i neffective when he argued in the penalty phase that Brown had
“turned bad.”

Brown conplains that Trial Counsel Quarles told the penalty
phase jury that he “didn't grow up in Ozzie and Harriet's
house,” and “he was influenced by others and that he turned
bad.” (1B 62). He clains that this “was indirectly telling the
jury that defendant deserved to be executed because he was a
“’bad person.”” (IB 62).

At the evidentiary hearing, M. Quarles testified on this
issue. He said that given Brown’ s detailed confessions to the
FBI, he was convinced that if the jury believed what Brown said
in the statenents, he was going to be convicted of first-degree

murder. (R 213). He saw the only question in the case as the
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death penalty, and so, the trial becane “penalty phase oriented

based on the evidence against M. Brown.” (R 213). Brown
insisted on testifying, and so, his nine prior felonies would
cone out. (R 214). Moreover, he had just been convicted of “a
brutal knifing and slaying of a man for his truck. They knew he
wasn’'t a nice guy . . ..” (R 215-16).

So, to try to save Brown’'s life, M. Quarles used a well
known defense tactic of trying to soften the blow of the bad
character information the jury had, and would, hear. (R 215).
He felt he had no other way to go, once, as the prosecutor put
it, Brown “decided he had to tell his fairy tale on the stand.”
(R 215). He admtted that Brown was not raised in an ideal
home, but in a bad one, and that the influence of others in his
life had been bad, resulting in many bad characteristics. (R
215). This was done in an attenpt to save Brown’s life by being
up-front with the jury that Brown had screwed up, but it was not
really his fault. (R 216).

The State submts that this was a reasonable trial tactic,
especially considering that Brown refused to permt M. Quarles
to obtain any type of delay to further investigate and prepare.
(R 217, 218, 219). It was also reasonable in light of the
overwhel m ng evidence that Brown obviously had turned bad, at

least in the context of the argunent - the crinmes against M.
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Hensl ey. Thus, M. Quarles’ performance was not deficient in
this regard, and therefore, Brown has not net his burden under
Strickl and.

Case |law well supports this conclusion. In Atwater v.
State, 788 So. 2d 223, 229-31 (Fla. 2001), the defendant

conpl ained that during closing argunents, his attorney
“forcefully argued in favor of second-degree nurder, displayed
gruesone crinme scene photographs to the jury, argued the crine
was one of mal i ce, and rejected any consideration of
mansl| aughter because the facts supported a nore serious
offense.” In short, Atwater contended, his attorney acted “nore
like . . . a prosecutor than a defense attorney.” 788 So. 2d at
229. Defense Counsel testified that “as an experienced attorney
of seventeen years with five or six capital trials and over a
hundred crimnal trials, he did not believe Atwater had a chance
at getting an acquittal. H's strategy was to save Atwater’s
life.” (enphasis added) 1d. at 230.

This Court recogni zed that “[s]onetines concession of guilt
to sone of the prosecutor’s clains is good trial strategy and
wi thin defense counsel’s discretion in order to gain credibility
and acceptance of the jury.” Id. at 230. Moreover,

When faced with the duty of attenpting to avoid the

consequences of over whel m ng evi dence of t he
conmi sSsi on of an atroci ous crinme, such as a
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deli berate, considered killing wthout the renotest
| egal justification or excuse, it is commonly
considered a good trial strategy for a defense counsel
to make sone hal fway concessions to the truth in order
to give the appearance of reasonableness and candor
and to thereby gain credibility and jury acceptance of
sonme nore inportant position.

Id. This Court held that Atwater’'s trial counsel nmade a
reasonable strategic decision, and “properly attenpted to
maintain credibility with the jury by being candid . . ..” Id.

In the instant case, M. Quarles had sone twenty-six years
of experience in crimnal defense. (R 189). He had worked as a
public defender, doing work at both the trial and appellate
levels. (R 189). “From ‘81 to about ‘83,” he “handled the
first-degree nmurder capital cases and other nurder cases . . .,”
including doing at |east one penalty phase alone. (R 189). He
went into private practice in approximtely 1987. (R 189). He

handl ed “six to eight capital cases” after 1987, trying five of

them?*® (R 190). In addition, he had “handled three or four
first-degree nurder cases on appeal,” one of which *“was a
capital appeal.” (R 190). The total nunber of felony cases he

has handl ed was estimated at 75-100. (R 190-91).

16

In fact, recent to the evidentiary hearing, M. Quarles had
tried the “longest crimnal trial in Volusia County, seven
weeks.” (R 190). H's client had been charged with first-degree
mur der, and the death penalty was being sought. H's client “was
convicted of three third degree felonies.” (R 190).
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M. Quarles testified that he nade these argunents to be “up
front . . . about what kind of person he is,” hoping that he
would build credibility with the jury for later argunents on
less clear issues. (R 134). The trial judge found that the
"Ozzie and Harriet" comment as well as the "turned bad" one were
reasonable trial tactics in which M. Quarles “was just being
honest with the jury.” (R 449, 450). Such trial tactics are
legitimate nodes of crimnal defense. See Ventura v. State, 794
So. 2d 553, 567-68 (Fla. 2001). See Johnson v. State, 769 So. 2d
990, 1001 (Fla. 2000)[“Counsel’s strategic decisions will not be
second- guessed on coll ateral attack.”].

Moreover, even had the performance been deficient, “there
was no reasonable probability that the verdict would have
ot herwi se been different.” (R 450). The court’s conclusions are
wel | supported by the record.

Wen faced with the consequences of overwhel m ng evidence
of quilt, especially including the devastating trial testinony

of Brown,” M. Quarles nade a reasonable strategic decision to

17

M. Quarles testified: “I think that the trial testinony of M.
Brown is what caused the jury to recomend the death penalty.”
(R 203). Thus, he went into the penalty phase know ng that
saving Brown’s |ife would be a very difficult thing. H s
reasonable strategic decision on how best to try to do that
shoul d not be second- guessed.
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be up front with the jury about Brown’s character. (R 203).
Gven Brown’s incredible trial testinony, it was especially
inportant to try to gain credibility wwth the jury and give the
appearance of reasonableness and truth. M. Quarles argunent
was proper and not an abuse of his discretion as trial counsel
At wat er .

Mor eover, had his performance been deficient in this regard,
Brown has not denonstrated that he was prejudiced by that
coment . Due to the overwhelm ng evidence of his guilt, the 12
to O jury recommendation of death, and the four strong
aggravators, including HAC and CCP, conpared to the weak
mtigation, there is no possibility that this argunent affected
the outcone of the proceedings. See Brown, 721 So. 2d at 277,
282 n. 4.

5. Brown did not prove that Trial Counsel’s performance was
i neffective when he did not object to the hearsay statenents of
the victimtestified to by Brown’s co-perpetrator, MQiire.

Brown conplains that Trial Counsel Quarles did not object
when MQuire testified to several statenments M. Hensley made
after the three nen arrived at M. Hensley's apartnent and
before Brown killed him (1B 63). They are:

(1) “Hensley started tal king about sleeping arrangenents.”
(IB 63). He said Brown could sleep with himin the bedroom and

McGQuire could sleep on the couch. (1B 63-64).
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(2) Hensley put his noney on the table and said he did not
know what their game was, but if they planned to rob him there
was his noney, and they could have it. (1B 64).

(3) Hensley was a contractor and offered enploynent to
Brown and McCQuire.® (1B 65).

(4) Hensley said he was honbsexual and asked what Brown’s
and McGQuire s sexual preferences were. (1B 65).

(5 It was Hensley's suggestion that the three nen go to
his apartnent. (IB 66).

(6) Hensley said he had to get up early for work. (IB 67).

At the evidentiary hearing, M. Quarles testified that he
woul d have objected to any hearsay statenents of M. Hensley had
he “thought that they were damaging to ny case . . ..” (R 155).
He did not regard the job offer statenment as damaging. (R 155).
Regarding the statements  about honosexual and  bi sexual
orientation, he did not feel that it was of “any inport” and

consistent with his non-confrontational |awering style,?® he

18

Brown argues this should not have been admtted, yet he argues
in Point | that it should have been admtted on the issue of
what McQuire discussed with Brown on the way up to M. Hensley’'s
apart nment .

19

This style is one where the attorney “doesn’t get
confrontational and who doesn’'t object to everything and who
doesn’t want to look likes (sic) he’'s hiding anything,” a

“gentl eman |lawer.” (R 205). This nmethod was the one M. Quarles
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did not object as a matter of trial tactics. (R 204). That
present counsel disagrees with M. Quarles as to the strategy
enpl oyed does not neet the burden under Strickland. See Cherry
v. State, 659 So. 2d 1069, 1073 (Fla. 1995). The “standard is
not how present counsel would have, in hindsight, proceeded.”
| d.

Moreover, in Blackwood v. State, 777 So. 2d 399 (Fla. 2000),
cert. denied, 122 S. C. 192 (2001), this Court held that a
“Wtness’s statenents relaying the victinmis comments to
appel l ant were not hearsay.” The victins daughter testified to
statenents the Defendant made to her which included statenents
the victimmade to him 777 So. 2d at 407. This Court held that
because “the victims statenents were offered to show the effect
such statenents had on appellant,” they were adm ssible. 1d. The
statements were relevant to the defendant’s “state of mnd and
know edge” as they “were relevant to show both his notive and
intent in commtting nurder.” I|d.

Brown clains that the “sleep with him in the bedroont
comment “caused the jury to believe that . . . Appellant is the
one who stabbed Hensley to death rather than McGuire . . ..” (IB

64) . The State contends that what caused the jury to believe

applied in Brown’s case. (R 205).
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that Brown stabbed Hensley to death was Brown’s statenents to
the FBI, the physical evidence that corroborated same, including
the shoe print of Brown’s Patrick Emng tennis shoes in M.
Hensley’s fresh blood, M. MQiire s testinony that it was Brown
who stabbed M. Hensley, and the nedical examner’s testinony
that the slash to the throat was not fatal, but the stab wounds
to the chest and back, which punctured the heart and |ungs, were
fatal. Thus, even if counsel’s performance was deficient in not
objecting to the conpl ai ned-of statenent, he was not prejudiced
by the adm ssion of the evidence, and therefore, he has not
carried his burden to prove that his counsel rendered him
i neffective assistance under Strickl and.

Regarding the offer of noney, Brown clains this “led the
jury to believe Appellant should not have killed the victim
after he offered his noney.” (IB at 65). Certainly, any
reasonable jury would believe that Brown should not have killed
M. Hensley for the noney and the truck regardl ess of whether he
offered the noney or not. The State’s contention was that Brown
killed Hensley for his truck. That Hensley offered them noney,
but Brown killed him anyway was relevant to prove that Brown’s
notive in the crines was to take Hensley's truck fromhim This
also disproves any claim that taking the truck was an

afterthought! Thus, it was adm ssible evidence. Bl ackwood, 777
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So. 2d at 407. See Peede v. State, 474 So. 2d 808, 816 (Fla
1985), cert. denied, 477 U S. 909 (1986)[victinis statenents to

daughter relevant to element of crinme of kidnapping - showed
woul d not voluntarily go with Defendant].

Hensl ey was a contractor and offered enploynent to Brown and
McGui r e. Brown conplains that this was not relevant and tended
to put the victimin a good light while putting Brown in a poor
one. (1B 65). This evidence was relevant to show that Brown was
not notivated by sinple desperation for noney. Had he been, he
could have accepted the job and earned what he needed to get
back to Tennessee. Rat her, Brown’s intent the entire tinme was
to kill the man and take his vehicle, and neither the offer of
a job, nor cash, would dissuade him from his nurderous plan.
Because this was relevant evidence, there was no deficiency in
failing to object. See Bl ackwood, 777 So. 2d at 407.

Brown al so conplains that McQuire testified that M. Hensley
said he was honpbsexual and asked what Brown’s and MQuire’'s
sexual preferences were. He adds that this “led the jury to
believe that Appellant killed Hensley because he was a
honmosexual .” (1B 66). However, Brown admts that “there was no
evidence at trial that Appellant had any aninosity, bias or
prej udi ce agai nst honosexuals.” (1B 66). In fact, the evidence

was to the contrary. M. MQ@ire testified that while he |iked
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to hang out at a popul ar biker bar, Brown preferred the gay bar.
(RDA 859). Mor eover, when M. Hensley asked the nen what their
sexual preferences were, Brown said he was “bisexual.” (RDA
865) . Thus, defense counsel may have decided not to object to
this testinony to show that Brown did not have a notive to Kil
M. Hensl ey because of any dislike of honbsexuals - just in case
that lurked in sone juror’s m nd.

More inportantly, however, trial counsel did not object to
any of the sexual orientation statenents because, as he
testified at the evidentiary hearing, he did not regard it to be
of *“any inport” and consistent with his non-confrontational
| awyering style, he did not object as a matter of trial tactics.
(R 204). The sane would apply to the statenent that it was M.
Hensl ey’ s suggestion that the three nmen go to his apartnent and
that he retired early because he had to get up early for work.
By not objecting to such neaningless matters, M. Quarles gained
badly needed credibility with the jury, so when he did object,
the jury would sit up and take notice because it was a
not ewort hy event. This is a sound tactical reason, and the
trial court did not err in ruling that Brown did not carry his
burden wunder Strickland to establish deficient performance.
Moreover, even if counsel’s perfornmance was deficient, he was

not prejudiced by the adm ssion of the evidence, and therefore,
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he has not carried his burden to prove that his counsel rendered
himineffective assistance under Strickl and.

Finally, the State notes Brown’s claim that “but for this
statenent and the other hearsay statenents, he may not have felt
conpelled to testify.” (1B 67). Apparently, this is his attenpt
to denonstrate prejudice from the statenents. Brown testified
at the evidentiary hearing, and he did not testify that he would
not have testified at trial had these alleged hearsay statenents
of M. Hensley not been admtted. (R 266-71). Having failed to

present it below, he cannot now make such a representation in

this Honorable Court - at least not with any nore credibility
than he had after testifying at his trial. He is entitled to no
relief.

6. Brown did not prove that Trial Counsel’s performance was

i neffective when he did not object to the State’s all eged use of
| eadi ng questions on direct examthroughout the trial.

Brown conplains that Trial Counsel Quarles “only objected
one tine to the States (sic) use of |eading questions.” (1B 68).
He says that the wuse of such questions occurred “from the
beginning to the end of trial . . ..” (1B 68).

In Robinson v. State, 707 So. 2d 688, 700 (Fla. 1998), this
Court rejected a “claimregarding |eading questions” in a 3.850
proceeding |ike the instant one. I n Robinson, this Court held

the claim procedurally barred because it could have been raised
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on direct appeal. The leading questions <claim was “a
substantive claim inproperly recast in ineffective assistance
| anguage as a second appeal .” 707 So. 2d at 697-98, 700 n.12.

The sanme is true of Brown’s instant conplaint. It is,
therefore, procedurally barred. Robinson.

In the alternative, on the nerits, it is clear from M.
Quarl es “one” objection that he had nade an intentional decision
to be “lenient” in regard to the State’'s wuse of |[|eading
questions. (IB 68). It is reasonable to assune that M. Quarles
was aware of the |eading questions, if they continued, and again
deci ded not to object. Certainly, Brown has not carried his
burden to prove ot herw se.

In any event, “[p]ostconviction relief cannot be based on
specul ation or possibility.” WMharaj v. State, 778 So. 2d 944,
951 (Fla. 2000). WMbreover, any error in regard to the use of
| eading questions was harmess in view of the overwhelmng
evidence of guilt and the strong aggravation conpared with the
weak mtigation. As the postconviction judge repeatedly pointed
out, the single nost damaging evidence, and the evidence that
convicted Brown, was his own “oral and witten confession” which
“was so detailed” and “dovetailed in wth the physical facts,”
and the statenment McQuire |ater gave. (R 439-40).

Having failed to show either deficient performance or
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prejudice, Brown has not carried his burden to prove that his
trial counsel rendered him ineffective assistance. The tria
court’s denial of relief on this claimshould be upheld.
7. Brown did not prove that Trial Counsel’s performance was
ineffective when he did not object to the co-perpetrator’s
testinmony that he was telling the truth

Brown conplains that Trial Counsel Quarles did not object
when the State asked McCGuire if he was telling the truth. (IB
73). He clains this was inproper “bolstering the credibility”
of the State’s witness. (1B 73).

This claimis procedurally barred because it could have been
rai sed on direct appeal. See Overton v. State, 801 So. 2d 877
900-01 (Fla. 2001)[claim of inproper bolstering of credibility
of witness raised on direct appeal]; Poneranz v. State, 703 So.
2d 465, 467, 474 n.1 (Fla. 1997)[sane]; Sins v. State, 681 So
2d 1112, 1116 (Fla. 1986)[sane]. |Is an inproper attenpt to have
a second appeal under the guise of an ineffective assistance
claim See Freeman v. State, 761 So. 2d 1055, 1067 (Fl a.
2000)[claim raised on direct appeal not appropriate in 3.850];
Robi nson v. State, 707 So. 2d 688, 697-98 (Fla. 1988)[attenpt to
litigate substantive matters on 3.850 procedurally barred].

Had it been raised, however, it would not have nerited
relief. The evidence at issue was relevant and material to the

jury’'s determnation of MQuire's credibility. McGuire had given
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i nconsi stent statenents to |aw enforcenent. The jury needed to
observe McGQuire as he explained which version was true in order
to determne which testinony to believe and how much to credit
it.

McCGuire was asked whether he told the truth to the
investigators when he was first asked about the nurder. (RDA
878) . He said he “told them the story that left nme out of the
notel where this took place altogether.” (RDA 878). The
prosecutor asked, “after they told you they didn't believe you
did you then tell them what occurred?” (RDA 878). McCGuire
responded, “Yes,” and said he gave a truthful statenent, adding
“. . . | told themthe truth . . ..” (RDA 878). The prosecutor
t hen asked: “And you're telling the truth here today?” ( RDA
879). To which MQuire replied: “Yes, | am” (RDA 879).

On cross examnation, M. Quarles got MCGQure to admt he
had lied to the detectives upon first report, and changed his
story when they scared him (RDA 889-90). He then went into the
deal for McQuire's testinony agai nst Brown. (RDA 891-92).

Unquestionably, the matter of MQ@ire s credibility was a
matter for the jury. “All witnesses who testify during a trial
place their credibility in issue.” Chandler v. State, 702 So. 2d
186, 195 (Fla. 1997), cert. denied, 523 U S 1083 (1998). Thus,

matters relevant to truthfulness of the witness testinony may
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be brought out at trial. Id. The State was entitled to bring
out the evidence relevant to MQuire's credibility for the
jury’'s determnation. See Brown v. State, 721 So. 2d 274, 282
(Fla. 1998)[whether co-perpetrator is credible and weight to
give his testinony is jury issue].

The version of events which McGQuire told after being scared
and comng clean was corroborated by the initial confession
Brown gave to the FBI - a confession made before the FBI knew of
any murder in Florida, nmuch |less any details, and before MQiire
was arrested and gave any statenent of any kind. Thus, that the
second statenment of MQGuire was truthful would follow from the
first statenment of Brown. The failure to object to MQuire’'s
testinmony that his second statenent was the truthful one did not
constitute deficient performance, as an objection would only
have underscored the inescapable conclusion which the content
and order of +the statenents given by the co-perpetrators
conpel | ed.

Finally, had his attorney’'s perfornmance been deficient in
not objecting to MQ@iire’'s subject testinony, Brown has not
denonstrated that he was prejudiced by sane. Due to the
overwhelmng evidence of his qguilt, the 12 to O jury
recommendation of death, and the four strong aggravators,

i ncl udi ng HAC and CCP, conpared to the weak mtigation, there is
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no possibility that MQire' s testinony that he was being
truthful affected the outcone of the proceedings. See Brown, 721
So. 2d at 277, 282 n.A4.

This claimis wthout nerit.

8. Brown did not prove that Trial Counsel’s performance was
ineffective when he comented in opening statenent on Brown’s
“not a good life” lifestyle.

Brown conplains that Trial Counsel Quarles should not have
told his jury that he and MCGuire “didn’'t play golf, he drank
al cohol, did crack cocaine, that it was not a good life” and not
“sonmething . . . any of us would do.” (IB 74). Col | at er al
Counsel admts that this may have been an attenpt by M. Quarles
“to be ‘honest” with the jury to establish sonme credibility.”
(1B 75). However, he believes that M. Quarles could have
acconplished that goal with a slightly different argument and
one which would not have nmade the jury believe that Brown *“nust
be a bad person.” (1B 75). He further conplains that M.
Quarles’ statenent regarding the lifestyle being sonething he
woul d not do was “distancing hinmself fromhis own client . . ..~
(1B at 75).

Brown hinself nmade it quite clear that he was a bad person
when he bragged to the FBI in his initial statement that he was
not only an arnmed robber, but also a nurderer. M. Qarles’

up-front admssion of that fact to the jury did not unduly
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prejudice Brown. In fact, any claim that this trial tactic
prejudiced Brown in any way is entirely specul ative. Relief on
any such claim “cannot be based on speculation or possibility.”
Maharaj v. State, 778 So. 2d 944, 951 (Fla. 2000).

At the evidentiary hearing, M. Quarles made it clear that
he was enploying a well known and w dely used defense trial
tactic when he nade these statements to the jury. This is a
valid basis to reject any claim of deficient perfornmance. See,
Argunent |, Sub-claim 4, supra, at 52-57. Mor eover, the
coments about not having lived a good life were part of the
mtigation the defense ultimtely tried to establish at penalty
phase. That M. Quarles introduced this concept to the jury
early on is not a knock against the well-experienced trial
counsel . Rat her, he hoped to build on this as the proceedi ngs
progressed - to gain nuch needed credibility - credibility which
Brown shattered when he took the stand and testified to the
“fairy tale” - as the postconviction hearing prosecutor referred
toit. This was a legitimate trial tactic. See Shere v. State,
742 So. 2d 215, 220-21 (Fla. 1999). Present counsel’s
di sagreenent with M. Quarles’ strategy does not neet the burden
under Strickland. See Cherry v. State, 659 So. 2d at 1073.

Moreover, any error in the use of |eading questions was

harmess due to the overwhelmng evidence of guilt and the
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strong aggravation conpared wth the weak mtigation. As in
Ponticelli, “there is no reasonable possibility that the verdict
was affected by any inproper bolstering of the wtness’
credibility which my have resulted from this |line of
gquestioning.” Ponticelli v. State, 593 So. 2d 483, 489 (Fla.
1991), vacated on other grounds, 506 U S. 802 (1992). As the
postconviction judge repeatedly pointed out, the single nobst
damagi ng evidence, and the evidence that convicted Brown, was
his own “oral and witten confession” which “was so detailed”
and “dovetailed in with the physical facts,” and the statenent
McGQuire | ater gave. (R 439-40).

Having failed to show either deficient performance or
prejudice, Brown has not carried his burden to prove that his
trial counsel rendered him ineffective assistance. The tria
court’s denial of relief on this claimshould be upheld.

9. Brown did not prove that Trial Counsel’s performance was
ineffective when he failed to make certain argunents to the

jury.

Brown conpl ains that Trial Counsel Quarles should have:

1. Argued that M. Hensley’'s ID card was found near
McQuire' s residence;

2. Argued that the blood on Brown’s shoe was “consistent
with” as opposed to “matched” the blood of the victim

3. Counsel should not have argued that Brown got sone
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bl ood on his shoes;

4. Counsel should not have argued that Brown and MCQuire
“are not wonderful people by any neans;”

5. Counsel should have cross-exam ned MCuire about the
requi renent that he testify “the way he did at trial . . .;”

6. Counsel should have brought out, and argued, that
McGQuire lost the clothes he was wearing on the night of the
nmur der ;

7. Counsel should have brought out, and argued, that
McCQuire' s tape-recorded statenents to |aw enforcenent were not
made “until MIler had interviewed McQuire for approximately two
and one-half to three hours;”

8. Argued that the gun Brown had in his possession upon
arrest was not introduced into evidence at trial;

9. Argued that “there were far nore footprints at the
scene of the crinme that were not identified with Appellant” than
were shown to be his;

10. Argued the sane statenments of MQ@ire which Brown
contends were inconsistent in Argunent |, Sub-claim 1, supra, at
21- 38.

Most of this claimis redundant to other clains raised. In
this Sub-claim 9, however, Brown turns them on their head and

says not only was trial counsel ineffective for not objecting to
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or presenting the various itens of evidence, he was also
ineffective for not maki ng cl osi ng argunent s on t hat
unpresented, or unobjected to, evidence. The claim that
counsel’s performance was deficient for failing to argue these
meritless matters is defeated by the argunents presented in the
other areas. This is especially true in regard to clains 5 and
10 hereof - which were previously argued in Argunent |
Sub-claim11, supra, at 21-38.

Further, the State submts that trial counsel’s performance
can not be deficient for failing to argue matters not in
evi dence. Thus, claims 1, 6, and 7, which Brown avers in his
initial brief were not established at trial, were not
appropriate matters for closing argunent.?°

Brown’s conplaint that M. Quarles should have argued that
the blood on Brown’s shoe “matched” that of the victim instead
of that it was “consistent with” M. Hensley’'s blood, is

inconsistent with his claim that M. Quarles should not have

20

Moreover, regarding the claim about M. Hensley’'s [ID being
found near M. MQ@ire's residence , M. Quarles regarded that
as “[n]ot very” relevant. I ndeed, the evidence at trial was
that Brown had been living wwth M. MQire for tw weeks, (RDA
1114), and both nmen left the crinme scene together in M.
Hensley’s truck after he was killed, and “collected our personal
bel ongings and we left town.” (RDA 875). Thus, the claimis
al so without nerit.
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argued that Brown got blood on his shoes - period. WMoreover,
such a distinction is neaningless in this case. Brown admtted
that he was present at the scene of M. Hensley's nurder and
that there was 