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Statement of Interest of the Academy of Florida Trial Lawyers

The Academy of Florida Trial Lawyersisavoluntary statewide association of
more than 4,000 trial lawyers concentrating on litigation in al areas of law. The
Academy ispledged to the preservation of the American legal system, the protection
of individua rights and liberties, the evolution of the common law, and the right of
access to courts. The Academy has appeared as amicus curiae in hundreds of cases
in the Florida appellate courts and this Court, particularly where tort law issues are
concerned.

Thiscasepresentsanimportant i ssue about the scope of federal regul ation over
Florida's tort system, more particularly the extent to which the federal Employee
Retirement Income Security Act (“ERISA”) preemptsFloridacommon law claimsfor
medical negligence. The case also asksthis Court to consider, for thefirst time, the
application of the common law doctrine of nondel egable dutiesto claimsfor medical
negligence. Over thelast severa years, heath caredelivery haschanged significantly.
Health maintenance organizations (“HMOs’) are now asignificant part of the health
careddivery system. Unfortunately, the paceof court decisionsarticulating the nature
of HMO liability for medical negligence has not kept pace with the growth of HM Os.
Given the prevalence of HMOs, however, the necessity for clear and preciserulesin
thisfield is obvious.

Thiscasea so raisesimportant i ssues concerning the method by which personal
injury plaintiffs and all other civil litigants may prove the existence of an agency

relationship, and impose vicarious liability for the negligent acts of others. Florida's

agency law iswell-devel oped and succinctly summarizedinthe FloridaStandard Jury



Instructions. The Academy believes that the opinion of the Third District Court of
Appeal constitutesadeparturefrom Floridaagency law that isinconsistent with those
standardinstructions. If not corrected by thisCourt, the Third District’ sdecision may
lead to an inconsistent application of thisimportant part of our common law.

A major focus of the practices of many of the Academy’s members is the
representation of plaintiffsinpersonal injury and medical negligencecases. Clientsof
the Academy’ smembershaveencountered, and will continueto encounter, theissues
raised by thiscase. The Academy believesthat itsinput may be of assistanceto the
Courtinresolving theissuesinthiscase and the outcomewill haveasignificant impact
on its members and their clients.

Summary of Argument

The most recent and authoritative decision on the question on ERISA
preemption of medical malpractice claims is the United States Supreme Court’s
opinion in Pegramv. Herdrich, 530 U.S. 211, 120 S.Ct. 2143 (2000) (“Pegram”).
Pegram holdsthat state law claimsfor medical malpractice are preempted by ERISA
only when a party challenges a decision concerning his or her “eligibility” for
employer-supplied medical benefits. Claimsarising out of “treatment” decisions, as
well asmixed*“eligibility” and“treatment” decisions, arenot preempted asamatter of
law.

In this medical malpractice wrongful death case, the only claim against the

Respondent HM O, Prudential Health Care Plan, Inc., wasthat it isvicarioudly liable
for the negligence of its member physician. Claims of vicarious liability against an
HMO are not preempted as “eligibility” decisions as a matter of law. Any party
arguing for ERISA preemption of a state civil action necessarily contends that there

IS no state court subject matter jurisdiction over that action. Thereis no indication



that, in passing ERISA, Congress intended to terminate state court jurisdiction for
common law malpractice claims, and in particular claims for vicarious liability.

The Third District’ s decision appears to derive from the notion that ERISA
preemption is a function of the method by which a plaintiff seeks to prove the
existence of an agency relationship. Villazon sought to prove agency by resort to the
agreement betweenthe HM O and itsmember physician. Asaresult, the Third District
assumed that Villazon’ ssuit was over the administration of what it termed an ERISA
“plan,” which is aterm of art under ERISA. This reasoning is faulty because the
contractual arrangements between the HMO and its providers do not constitute an
ERISA “plan” as matter of law. When asuit doesnot “relateto” an ERISA, “plan,”
the statute’ s preemption provisions are ssmply not in play.

Theexistence of an agency relationship (and thevicariousliability whichinheres
in such arelationship) depends on the right of one party (in this case, the HMO) of
control over another (the provider). Under well-established precedentsand Florida' s
Standard Jury Instructions, proof of agency doesnot requirethat apurported principal
exercise actual control over another in any particular instance. Evidence of theright
of control may be proven through the terms of the parties contracts or other

arrangements. A party may not avoid vicariousliability by merely labeling someonean



independent contractor. In this case, the Third District appeared to ignore these
important rules by (1) failing to consider proof of aright of control contained in the
agreement betweenthe HM O and the provider, (2) demanding proof of actual control
by theHM O over patient careand (3) crediting thelegally insufficient |label sempl oyed
by the HMO in its contracts.

ThelL egislature hasdeclared that thepolicy of thisstateisto ensurethat HMOs
“deliver high quality health care.” Florida Statutes 8641.18(4)(c). To that end, the
L egidlature has also demanded that HM Os“ ensur e that health care services provided
to subscribers shall be rendered under reasonable standards of quality of care
consistent with prevailing standards of medical practice in the community.” Florida
Statutes 8641.51(1) (emphasisadded). While HM Osmust necessarily deliver medical
carethrough physicians, the L egislature hasrequired that they “ensure” that such care
meets or exceeds the common law standard for non-negligent care. As a matter of
law, such aduty isnondelegable. When aparty charged with suchan obligationfulfills
it by engaging the services of a purported independent contractor, that party cannot
escape liability for the negligence of the purported independent contractor.

Argument and Citations of Authority

. ERISA Does Not Preempt State Law



Regulation of Health Care.

ERISA is a comprehensive federal statute regulating the establishment and
administration of employeebenefit plans. Itimposes participating, funding and vesting
requirements on pension plans. It sets uniform reporting and disclosure obligations
for pension and employee welfare plans. It imposes fiduciary obligations on plan
administrators. Shawv. Delta Air Lines, Inc., 463 U.S. 85, 91, 103 S.Ct. 2890, 2896
(1983) (“ Shaw”).

Section 514(a) of ERISA states that the statute supersedes “any and all State
laws’ which“relateto any employeebenefitplan.” 29U.S.C. 81144(a). Certainstate
lawsare exempt from the preemption provision, including those regul ating insurance,
banking or securities. Shaw, 463 U.S. at 92, 103 S.Ct. at 2897 (citing 29 U.S.C.
81144(b)(2)(a), (d)). The* questionwhether acertain actionispre-empted by federal
law is one of congressional intent. The purpose of Congress is the ultimate
touchstone.” Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 45, 107 S.Ct. 1549, 1552
(1987) (“Pilot Life”) (citationsand internal quotationsomitted). “[D]espitethevariety
of ... opportunitiesfor federal preeminence,” the Supreme Court has* never assumed
lightly that Congresshad derogated stateregul ation, but instead [ has] addressed claims

of pre-emption with the starting presumption that Congress does not intend to



supplant state law.” New York State Conference of Blue Cross & Blue Shield Plans
v. Travelersins. Co., 514 U.S. 645, 654, 115 S.Ct. 1671, 1676 (1995) (“Travelers’)
(citations omitted). In areas of traditional state regulation, such as health care, the
Supreme Court hasdemanded aclear expression of congressional intent beforefinding
preemption of state law. 1d., 514 U.S. at 662, 115 S.Ct. 1680 (“[N]othing in the
language of the Act or the context of its passage indicates that Congress chose to
displace general health care regulation, which historically has been amatter of local
concern.”)

Thus, in Travelers, the Supreme Court held ERISA did not preempt a New
Y ork law requiring hospitals to collect surcharges from HMOs and certain insurers.
Insurers challenging the law argued that it was preempted by ERISA because it
“related to” employee benefit plans that provided health insurance. Any impact of
such alaw on an ERISA-covered “plan” was too “tenuous, remote or peripheral.”
Id.,514U.S. at 661, 115 S.Ct. At 1680. Congress*“could not possibly haveintended”
to eliminate such alaw, the Court held. 1d., 514 U.S. at 668, 115 S.Ct. at 1683.

Decisions of the United States Supreme Court, of course, are authoritative as
to issues of federal law and they necessarily bind this Court. See e.g., Miami Home

Milk Producers Ass n v. Milk Control Board, 169 So. 541, 544 (Fla. 1936) (“[W]e



are of course bound by decisions of that eminent tribunal [i.e., the United States
Supreme Court] construing the meaning and effect of actsof Congress.”); Donald &
Co. Securities, Inc. v. Mid-Florida Community Services, Inc., 620 So.2d 192, 193
(Fla. 2d D.C.A. 1993) (“Floridacourts are bound only by the United States Supreme
Court ininterpreting acts of Congress.”). The scope of ERISA preemption of state
law and the proper interpretation of ERISA’s provisions are obviously issues of
federal law and the United States Supreme Court’ sdecisionson thisissue necessarily

bind this Court.



1. Villazon’s Claim Is Not Preempted.

A. Villazon Does Not Seek Relief for
Any “Eligibility” Decision.

In Pegram, the Court considered for the first time the relationship between
ERISA and claimsfor medical malpractice. Following the framework of the United
States Court of Appealsin Dukesv. U.S Healthcare, Inc., 57 F.3d 350 (3d Cir. 1995)
(“Dukes"), thecourt held ERISA isnot implicated in therealm of medical “treatment
decisions,” asdistinct from“éeligibility decisions.” Pegram, 120 S.Ct. at 2154-2158.
ERISA implicates only the fiduciary actions of an ERISA plan’sadministration. Id.
When apatient challengesadecision that is“mixed” --partly atreatment decision and
partly an eligibility decision--the fiduciary regulationsimposed by ERISA arenotin
play. Id.

The facts of Pegram help place the decision in context. In Pegram, the
patient’s employer contracted with an HMO to provide medical services to its
employees, one of whom was Herdrich. One of the HMO’ s physicians detected an
inflamed massin Herdrich’ sabdomen. Herdrich needed an ultrasound, but theHMO

physician decided that she had to wait eight days for the test, to be performed at



another HM Ofacility 50 milesaway. WhileHerdrichwaited for thetest, her appendix
ruptured and peritonitis set in. 120 S.Ct. at 2147.

In the typical case of this sort, the parties argue over whether state law claims
for malpractice, based on state principles of common law, are preempted by ERISA.
Many of the federal decisions arise in the context of removed actions in which a
mal practice defendant assertsthat federal law, ERISA, governsaparticular malpractice
claim. Theargumentsof preemptiontypically relateto the defensethat state common
law claims are preempted. That is the case here, where the basis of the Third
District’ s decision is that there is no subject matter jurisdiction in the trial court for
Villazon's wrongful death suit against the Respondent HMO. Rather, Villazon's
exclusive remedy would be under ERISA (i.e., in federal court and under the
“fiduciary” standardsimposed by ERISA).

In Pegram, however, the situation was somewhat different. Herdrich sued not
only ontheories of common law negligence, but also on the theory that the HM O had
violated its fiduciary obligations under ERISA. The Supreme Court rejected the
notion that ERISA’s effect isto federalize state law claims for medical malpractice.
The Court’ s explanation for this result sheds new light on the limitations of ERISA

preemption in the area of medical malpractice.



Inmaking adistinction between “digibility” and“treatment” decisionsdescribed
above, the Supreme Court cited Dukeswith approval. Notably, Dukesreversed atria
court decision finding that ERISA preempted claims of vicarious liability.! Dukes
started with the proposition that an HM O is distinct and separate from an employee
welfare“plan” governed by ERISA, aposition with whichthe Supreme Court agreed.
Compare Dukes, 57 F.3d at 357 with Pegram, 120 S.Ct. at 2153. The Supreme
Court noted that it is frequently difficult to distinguish between the two types of
decisionsand that many decisionsmade by providerswill beinextricably mixed ones.
Thisis due to therole that providers play in making the decisions as to the level of
care to be received, and because many such decisions are not ones of coverage, but
“when-and-how” an HM O member will receiveacovered service. 120 S.Ct. at 2154.
As the Supreme Court explained,

these eligibility decisons cannot be untangled from physicians

judgmentsabout reasonablemedical treatment, andinthe casebeforeus,

[1.e., thetiming of adiagnostic test], Dr. Pegram’s decision was one of

that sort. She decided (wrongly, as it turned out) that Herdrich's

condition did not warrant immediate action; the consequence for that
medical determination wasthat [the HM O] would not cover immediate

‘The Fourth District Court of Appeal cited Dukeswith approval inlnre Estate
of Frappier, 678 S0.2d 884, 887 (Fla. 4thD.C.A. 1996) (“Frappier”) (“Weagreewith
the factual dichotomy expressed in Dukes that is critical for this analysis.”), to
conclude that vicarious liability claims against HMOs are not preempted by ERISA.

10



care, whereasit would have done so if Dr. Pegram had made the proper
diagnosis and judgment to treat.

Congress, the Supreme Court concluded, did not intend to extend ERISA to
reach* medical necessity determinations,” or “ mixed eigibility decisionsacting through
itsphysicians.” Because ERISA coversonly “fiduciary” decisions, such decisionsare
beyond itsreach. Thisresult wasnecessary, the Court explained, becausetheposition
urged by Herdrich would have the effect of not only “replicat[ing] . . . state
malpractice actions,” id.. at 2157, it would also subject physiciansto anew standard
of liability (that of ERISA fiduciaries) in federal court. The Court expressed serious
doubt that Congress had written such a “prescription for preemption of state
malpractice law.” 1d. at 2158. Asthe Court noted, itsearlier decision in Travelers,
514 U.S. 645, 654-55, 115 S.Ct. 1671, 1676 (1995), “throws some cold water on the
preemption theory” becausethere, the Court held that “inthefield of health care, there
iIsno ERISA preemption without clear manifestation of congressional purpose.” Id.
at 2158. Becausethereisnoindicationthat Congressever sought tofederalizemedical
negligencelaw, such claimsare not preempted. Seeid. (“weknow that Congresshad

no such haphazard boons in prospect”).

11



In Pegram, the United States Supreme Court gave examplesof thetypesof “ mixed”
decisions that do not implicate ERISA’ s preemption clause:

physicians conclusions about when to use diagnostic tests; about

seeking consultations and making referrals to physicians and facilities

other than [the HMOQ]; about proper standards of care, . . . the

reasonabl eness of acertain treatment, and the emergency character of a

medical condition.

Id. at 2155-56. Theallegations of malpracticeinthiscasewere precisely of thistype.
Villazon contended that variousmedical providersfailed to diagnoseandtreat hislate
wife' stongue cancer. Villazon a so contended that these providershad failed to make
proper referrals, obtain diagnostic testsand monitor hiswife’ smedical condition. The
cancer spread and caused her death, leaving Villazon and his three sons as statutory
survivors under the Wrongful Death Act.

Villazon asserted that the Respondent HMO was vicariously liable for the
negligenceof these providers. Notably, Villazon did not contend that the Respondent
HMO had failed to authorize or approve any service or test. 794 So.2d at 626
(Villazon does not allege that HM O “denied” proper testing or referrals). Thisisnot
acase in which Villazon attacks any “eligibility” decision of the HMO.

B. Vicarious Liability Claims Are Not Preempted.

1. Neither HM Os Nor Their Contracts With

12



Physicians Constitute an ERISA “ Plan.”

Theonly claim against the HM O Respondent isthat it isvicarioudly liable for
the negligent acts of its member providers. Asthe Fourth District Court of Appeal
recognized in 1996, vicariousliability claimsfor medical malpracticeagainstanHMO
do not deprive aFlorida court of subject matter jurisdiction. Frappier, 678 So.2d at
888 (“in no event may thevicariousliability count be dismissed asthe same does not
‘relateto’ an employee benefit plan”). Inreaching thisconclusion, Frappier quoted
thefollowing passagefrom Dukes, 57 F.3d at 361: “thereisnoalegation herethat the
HM Osdenied anyone benefitsthat were due under the plan. Instead theplaintiffshere
are attempting to hold the HMOs liable for their role as the arrangers of their
decedents’ medical treatment.” 678 So0.2d at 887.

In Frappier, the Fourth District also recognized the importance of making a
determination that ERISA wasin play, beforeacourt can even consider whether there
Is preemption of a malpractice clam. “Before a state court can conclude that the
applicable ERISA federal preemption statute divestsit of subject matter jurisdiction,

It must be proven that the HM O wasan ERISA plan.” 678 So.2d at 885. Seealsoid.

13



at 887-88 (remanding withinstructionsfor trial court to determineinthefirstinstance
whether the subject HMO is an ERISA plan, “subject to federal preemption™).?

This aspect of the Fourth District’ s approach has proven wise. In addition to
adopting the reasoning of the United States Court of Appealsfor the Third Circuitin
Dukes, in Pegram, the United States Supreme Court held that HM Osthemselves are
not ERISA planssubject tofederal preemption. Important languagefromthe Supreme
Court’ s opinion in Pegram includes the following:

Rules governing collection of premiums, definition of benefits,
submission of claims, and resolution of disagreements over entitlement

2 Another claim in Frappier was for “corporate liability” based upon a
“common law and statutory duty to assure the competence of [the HMO'g)
physicians.” |d. at 886. Despite the clear indications from Dukes (upon which the
Fourth District relied heavily) that such aclaimwasnot preempted, the Fourth District
held to the contrary. This aspect of the Fourth District’s holding is somewhat
confusing. The court correctly concluded that claims over the “fail[ure] to provide,
arrange for, or supervise qualified doctors to provide the actual medical treatment”
were not preempted, id. at 887, but nonetheless held that claims over the obligation
to “assure the competence” of HMO physicians were preempted as “related to the
administration of the plan.” 1d. at 885, 887. The Academy believes the Fourth
District’ s holding on thisissue was incorrect. Several decisionsfollowing Dukes or
anticipating theresult in Pegramhave authorized claims against HM Osfor negligent
selection or supervision of physicians. See, e.g., Inre U.S Healthcare, Inc., 193
F.3d 151, 157, 163 (3d Cir. 1999); Lupo v. Human Affairs International, Inc., 28
F.3d 269, 272 (2d Cir. 1994); Herrera v. Lovelace Health Systems, Inc., 35 F. Supp.
1327,1328, 1332 (D.N.M. 1999). While Pegramvalidatestheresultsintheselatter
cases, the Court need not consider the correctness of this aspect of Frappier because
Villazon does not assert such aclaim.

14



to services are the sorts of provisions that constitute a plan. Thus,

when employerscontract withan HM O to provide benefitsto employees

subject to ERISA, the provisions of documentsthat set upthe HMO are

not, as such, an ERISA plan, but the agreement between an HMO and

an employer who paysthe premiumsmay . . . provide elementsof aplan

by setting out rules under which beneficiaries will be entitled to care.
530U.S. at 223, 120 S.Ct. at 2151 (emphasisadded). Villazon did not allegethat the
Respondent HM O had been negligent in the processing of claims, and there was no
disagreement over benefitsor any “entitlement” which Villazon’ slatewife may have
had to benefits. Importantly, the referenceto the HMO’ s arrangements does not run
afoul of ERISA’s preemption provision because the HMO is not a “plan” under
ERISA.

As the United States Court of Appeals for the Third Circuit has explained,
accepting arguments of the Secretary of Labor (the “ Secretary”),

when the HM O acts under the ERISA plan as a health care provider, it

arranges and provides medical treatment, directly or through contracts

with hospitals, doctorsor nurses. . . . In performing these activities, the

HMO is not acting in its capacity as a plan administrator but as a

provider of health care, subject to the prevailing state standard of care.
U.S Healthcare, Inc., 193 F.3d at 162 (emphasis added). The Secretary made the
same arguments as amicus curiae in Pegram:

Because the HMO and its parent entities are not themselves ERISA

plans, not al the acts that constitute management of the HMO are acts

15



that constitute administration of an ERISA plan, to which ERISA duties
may attach.

* * %

Insofar as an HMO is a provider of medical services, it is not more
subject to ERISA fiduciary duty standardsthan isany other provider of
services to an ERISA plan. . . . [A]n HMO, in itsrole as provider of
medical treatment to patients who are beneficiaries of ERISA plans, is
not an ERISA fiduciary.
Brief for the United States as Amicus Curiae, Pegram v. Herdrich, 1999 Westlaw
1067499 (November 19, 1999) at 10-12. Itisobviousthat the Government’ sposition
was adopted by the United States Supreme Court.?

As two authors recently explained in the University of Florida Law Review,

[T]he Pegram Court . . . removed the ERISA preemption bar to state
law claims for medical malpractice and breach of state fiduciary duty

‘The Secretary of Labor has primary authority for the enforcement and
Interpretation of therelevant portionsof ERISA. See29U.S.C. §81002(13), 1132-35.
Accordingly, the views of the Secretary of Labor are entitled to deference in the
interpretation of ERISA, astatutory schemethe Secretary ischarged to enforce. See,
e.g., Chevron, U.SA., Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837,104 S.Ct. 2778, 2781 (1984) (“Wehavelong recognized that considerableweight
should be accorded to an executive department’ s construction of a statutory scheme
it is entrusted to administer, and the principle of deference to administrative
interpretations.”). Thefact that the Secretary’ spositionisstatedinalegal brief, where
the Secretary is appearing as an amicus, does not diminish the amount of deference
tobepaidtoit. Auer v. Robbins, 519 U.S. 452, 117 S.Ct. 905, 912 (1997). Seealso
U.S Healthcare, 193 F.3d at 162 (adopting the position of the Secretary of Labor as
amicus curiae, quoted above).

16



law. Paradoxically then, although the defendant HM O in Pegramwon,
the managed care industry |ost.

* * %

Therearetwo keysto understanding Justice Souter’ sopinion. Themost

important is the Court’ s narrow view of what constitutes an employee

health plan under ERISA. This excludes the HMO from ERISA

preemption becausethe provision of medical careisnot the ERISA plan.
T. R. McLean, M.D. and E. P. Richards, “Managed Care Liability for Breach of
Fiduciary Duty After Pegramv. Herdrich: The End of ERISA Preemption for State
Law Liability for Medical Care Decision Making, 53 Fla. L. Rev. 1, 3, 19 (2001)
(emphasis added).

Another law review article similarly described the post-Pegram landscape:

Causes of action will be preempted only if they relate to the

contract between the employer and the HMO and not the HMO's

structureand workings. The[Pegram] Court’ sdefinitionof planisinline

with the cases holding that claims based on vicarious liability, medical

mal practice and thelikedo not rel ate to an employee benefit plan. Those

types of claims would be based on the HMO structure and not the

contract between the HM O and the employer providing the insurance.
McAuliffe, The Changing World of HMO Liability Under ERISA, 22 J. Legal Med.
77, 104 (2001). See also Note, What is an Employee Benefit Plan? ERISA
Preemption of “Any Willing Provider” Lawsafter Pegram, 101 Colum. L. Rev. 1107,

1122 (2001) (“Thus, though an ERISA plan after Pegram does include the service
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agreement between the M CO [managed care organization] and the employer, it does
not include activities such as the MCO's contracting with providers to arrange for
health care services.”).
2. Proof of Agency Does Not Convert the
Character of Respondent’s Claim to
One Sounding in “Eligibility.”

In this case, the Third District Court of Appeal concluded that Villazon's
vicarious liability claim was preempted because Villazon sought to prove an agency
relationship by referenceto indiciaof control appearing in arrangements between the
Respondent HMO and itsprovider. Villazon’ s approach was consistent with Florida
decisionsacknowledging that agreementsbetween an aleged principal and agent may
establisharight of control. See, e.g., Parker v. Domino’ sPizza, Inc., 629 So.2d 1026
(Fla4™D.C.A.1993) (“Domino’s’) (reversing summary judgment that pizzafranchise
was independent contractor for national pizza chain on the basis of franchise
agreement); Nazworth v. Swire Florida, Inc., 486 So.2d 637 (Fla. 1% D.C.A. 1986)
(“Nazworth”) (reversing summary judgment that management firmwasindependent
contractor for shopping center owner onthe basisof management agreement); DeBolt

v. Department of Health & Rehabilitative Services, 427 So.2d 221 (Fla. 19 D.C.A.

1983) (reversing summary judgment that HRS “ contract home” was independent
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contractor charged with caring for delinquent minor; contract with HRS imposed
“conditions and limitations” which created factual dispute asto home's status).
Contractud |abel sthat aparty isan independent contractor do not control. Domino's;
629 So.2d at 1027; Nazworth, 486 So.2d at 638. When theright of control exists, it
IS not necessary to prove actual control by a purported principal to establish the
existence of an agency relationship. Nazworth, 486 So.2d at 638. If the right of
control extends to methods, the relationship is one of agency and not that of an
independent contractor. Domino’s, 629 So.2d at 1027. Inthiscase, Villazon raised
afactual dispute over the extent of the Respondent HMO’ sright of control over the
primary carephysician, Dr. Sarnow, including thefollowing: hewassubjectto*rules’
established by its medical director, he was obliged to adhere to standards in its
manual; he was obliged to obtain pre-authorization for diagnostic or therapeutic
procedures; he could refer only to physicians who acted as providers for the HMO;
and he could not refer without approval from the HMO’ s medical director.
TheThird District’ sopinion appearsto have assumed that theseissueswerein

fact materially disputed. See 794 So.2d at 626-27. They should have been sufficient
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to defeat summary judgment on the question of agency.* The court concluded,
however, that ERISA prohibited consideration of these facts to establish an agency
relationship becausethey “directly relate[d] tothehealthplan.” Id. Respectfully, this
issimply wrong. As the foregoing authorities demonstrate, neither the Respondent
HMO, nor its contracts and other arrangements with physicians, can constitute a
“plan” under ERISA. Resort to a review of the HMO’s contracts with member
physiciansto prove agency could not, therefore, run afoul of ERISA. Pegrammakes
it clear that preemption turns on the types of medical decision (“eligibility” versus
“treatment” or “mixed”) involved in a particular clam. The method by which an
agency relationship is proven does not alter the character of that decision.®

3. Post-Pegram Decisions Recognize The
Vitality of Vicarious Liability Claims.

“4A right of control over such things as decisions whether and how to order
testing, and whether and how to refer a patient constitutes an obvious usurpation of
aphysician’ s traditional obligation to use independent judgment.

5 5 The Third District also relied on the decision of the United States Court of
Appealsfor the Seventh Circuit inJassv. Prudential Healthcare Plan, Inc., 88 F.3d
1482 (7th Cir. 1996) (“Jass’). A pre-Pegram decision, Jass does hold that certain
types of vicarious liability claims are preempted. At least one state court in the
Seventh Circuit has rejected the reasoning in Jass. See Hinterlong v. Baldwin, 308
[I. App.3d 441, 452-53, 720 N.E.2d 315, 323 (1999) (“ Jasssufferssevera infirmities’;
Jass“completely ignores’ the United States Supreme Court’ sdecisionin Travelers).
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Intheintervening year sincethe United States Supreme Court decided Pegram,
three courts have addressed the issue whether ERISA preempts vicarious liability
claims against HMOs: the United States Courts of Appeals for the Fifth and Third
Circuit and Florida' s Third District Court of Appeal. See Corporate Health Ins. Co.
v. Texas Department of Insurance, 220 F.3d 641, 643 (5th Cir. 2000) (“ Corporate
Health 11”), denying rehearing in Corporate Health Ins., Inc. v. Texas Dept. of
Insurance, 215 F.3d 526 (5th Cir. 2000) (“Corporate Health 1”); Lazorko v.
Pennsylvania Hosp., 237 F.3d 242, 246 (3rd Cir. 2000) (“Lazorko”); and the Third
District Court of Appeal in thiscase. The Third District stands aone among these
courts in finding that ERISA may preempt vicarious liability claims for medical
negligence.

InCorporateHealth|, an HM O challenged a Texas statutethat imposes* vicarious
liability on managed care entities’ for the negligence of the HMO’s participating
physicians. The court explained that vicarious liability claims are not preempted:
“[t]he vicarious liability does not ‘relate to’ the managed care provider’srole as an
ERISA plan administrator or affect the structure of the plans themselves so as to
require preemption.” 237 F.3d at 534. Asthe court indicated, at |east three other

United States Courts of Appeals have concluded that
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medical negligenceclaimsagainst HM Osfor vicariousand direct liability

are not within the scope of 8502(a) [of ERISA] and, therefore, are not

completely preempted because they involve conduct by the HMO inits

capacity as a provider and arranger of health services and not as plan
administrator.
Id., 215 F.3d at 534 n. 25. Moreover, vicariousliability claims are not preempted as
“referring to” ERISA because they apply “neutrally” to ERISA plans and all other
types of plans. 1d., 215 F.3d at 534. Asthe Fifth Circuit noted, Dukes holds there
IS no preemption of vicarious liability claims. Id. 215 F.3d at 534 n. 25.

In Lazorko, the Third Circuit held that claims of direct and vicarious liability
against an HM O for imposing disincentives on physicians to discourage prescribing
additional treatment, are not preempted by ERISA becausethe physician’ streatment
decisions were contested and not the HM O plan’ s administration system. 237 F.3d
at 246. Again, the court explained that in aclaim regarding refusal of treatment, the
court must “determinewhether itisthequality of care provided or thedenial of aplan
benefit that is implicated when treatment isrefused.” Id. at 250. Claims regarding
quality of treatment provided by HMO health care providers are not preempted by
ERISA. Id.

This is not a “coverage” or “eligibility” case. No one contends that Mrs.

Villazon was ineligible for the care that she was allegedly denied as a result of
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negligence. Under these circumstances, asthe Supreme Court recognized in Pegram,
however, an“HMO isnot the ERISA plan” within the meaning of ERISA. 120 S.Ct.
at 2153. Claimsfor vicariousliability do notimplicatetheadministration of any “plan”
thus understood, and are not preempted.®

4, Other Defectsin the Third District Opinion.

The failure of the Third District to cite Pegram makes its decision below
guestionable, if not infirm. The court ignored the critical distinction adopted by the
Supreme Court (“eligibility” versus*“treatment” or “mixed” decisions) to resolvethe
preemption question inthecontext of medical malpractice. Just asinfirmisthefailure
of the Third District to explain its (incorrect) assumption that the subject HMO was
an ERISA plan. As noted, after Pegram, this position can no longer be properly
maintained. Finaly, Villazoninexplicably appearsto cite Frappier for theproposition
that ERISA preemptsvicariousliability claims. 794 So.2d at 627. Frappier could not

more clearly state just the opposite. See 678 So.2d at 888 (“in no event may the

‘The use of the word “plan” in describing the terms of the contractual
arrangement between the HMO and its member physicians should not be confused
with the statutory definition, which isaterm of art. An HMO may be a health care
‘plan,” inthecolloquia senseof theword. AsPegramholds, under ERISA, anHMO
(together with its contractual arrangements with physicians) is not an ERISA plan.
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vicarious liability count be dismissed as the same does not ‘relate to' an employee
benefit plan™).

[11.  TheThird District’s Opinion Contains
An Incorrect Statement of Agency Law.

Asanalternativegroundfor affirming thetria court’ ssummary judgment onthe
guestion of agency, the Third District said,

Here, all the contractual provisions clearly designated the physicians as

independent contractors. There is no evidence on this record that

Prudential Health exercised any control over themedical judgmentsand

decisionsmadeinthecareand treatment of patients, including Villazon's

wife.
794 So.2d at 627. For the reasons expressed in 8l1(B)(2), supra, thisreasoning is,
respectfully, inconsistent with established principles of Floridaagency law. Firgt, it
exalts the labels used by Respondent HMO in describing its providers over the
substance of the parties' arrangements. Second, it appearsto require proof of actual
control, rather than aright of control. Thisisinconsistent with Florida Standard Jury
Instruction 3.3(b)(1), which provides,

An independent contractor is a person who is engaged by another to

perform specific work according to his own methods and whose

methods of performing the work are not controlled by the person

engaging him and are not subject to that person’s right of control”
(emphasis added).
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If the Third District’ sapplication of agency law stands, it may |ead to confusion over
the proper burden assigned to a party seeking to prove the existence of an agency
relationship.

IV. ThelLegidatureHasRequired HMOsto “Ensure’

The Quality of Health Care, Which Gives Riseto
A Nondelegable Duty.

FloridaStatutes Chapter 641 includesthe Health M aintenance Organi zation Act.
FloridaStatutes8641.17. The Act containsan expression of legidativeintent, findings
and purposes, Florida Statutes 8641.18, including the following:

» The Legidlature has determined that there is a need to explore alternative
methodsfor health caredelivery, considering the cost of health careand “the

stat€’ sinterest in high quality care.” 8§641.18(1)

» Thepolicy of thestateisto “[€]nsurethat comprehensive prepaid health care
plans deliver high-quality health care.” 8641.18(4)(c).

As part of the Act, an HMO is defined as a provider of health care, either “directly
through physicianswho are either employeesor partnersof such organization or under
arrangements with a physician or any group of physicians.” Florida Statutes
8641.19(13)(d). While HMOs are authorized to provide services through such
arrangements, they arenot relieved fromtheresponsibility of delivering “high-quality”

care. Pursuant to another part of Chapter 641 (the purpose of which is also to
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“ensure” that HMOs deliver “high quality health care,” Florida Statutes 8641.48),
HM Osareobliged toformulate extensive quality assurance programs. FloridaStatutes
8641.51. The statute clearly states the overriding purpose and extent of an HMO'’s
obligation: “The organization’ shall ensure that health care services provided to
subscribersshall be rendered under reasonabl e standards of quality of care consistent
with theprevailing standardsof medical practiceinthecommunity.” FloridaStatutes
8641.51(1). When physiciansproviding servicesthrough HM Os pursuea* course of
treatment . . . inconsistent with the prevailing standards of medical practice in the
community,” HMOshavetheright to stepin and overridethe* professional judgment”
of the physician. Florida Statutes 8641.51(3).

The Legislature has imposed a duty on HMOs to deliver a particular level of
medical care, carethat meets prevailing reasonable standards. If an HM O’ smember

physicians are truly independent contractors, rather than agents or employees, the

™QOrganization” inthispart isdefined as* any health maintenance organization.”
Florida Statutes §641.47(5).
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HMO still cannot delegate the quality of medical care to those providers® Asthe
Restatement of Torts 8424 (1965) (the “ Restatement”) provides,

One who by statute or by administrative regulation is under a duty to

provide specified safeguards or precautions for the safety of othersis

subject toliability to othersfor whose protection the duty isimposed for

harm caused by the failure of a contractor employed by him to provide

such safeguards or precautions.
Scealso Restatement of Agency (Second) 8214 (1958) (“ A master or other principal
who is under a duty to provide protection for or to have care used to protect others
... and who confides the performance of such duty to a servant or other person is
subject to liability to such othersfor harm caused to them by the failure of such agent
to perform the duty.”).

Florida decisions have recognized this principle. In Sammons v. Broward

Bank, 599 S0.2d 1018 (Fla. 4" D.C.A. 1992), for example, alender hiredindependent

contractorsto repossess an automobile after the borrower defaulted. The contractors

sThereare other indicationsthat Chapter 641 was not intended to allow HMOs
to avoid responsibility for the negligence of member physicians. Under the Act’s
implementing regulations promulgated by the Department of Insurance, HMOs are
obliged to maintain specific levels of liability insurance for malpractice claims (or
establish a self-insurance plan for this purpose). Fla. Admin. Code 84-191.069(1).
Theleve of “ acceptableinsurance’ maintained by HM Os(ranging between $1,000,000
and $10,000,000) isafunction of the number of HMO members or subscribers. 1d.
84-191.069(3).
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used rather extreme methods, slashing the automobile’s tires and pursuing the
borrowersinagameof automobile“tag.” Id. at 1018. Theborrowerssued thelender
for tortious repossession of the automobile. Thetrial court concluded that the bank
could not be liable for the acts of its independent contractor, even if wrongful. The
Fourth District Court of Appeal reversed, citing the Florida Statutes 8679.503, which
provides that a secured party has a right to repossession without judicial processin
the event of adefault. Under the statute, thismay occur only “without breach of the
peace”’ by the secured party. Longstanding principlesgiveriseto civil liability inthe
event that the secured party commits an “unlawful trespass or other breach of the
peace.” 599 So.2d at 1019 (citation omitted). The Fourth District concluded that a
secured party (i.e., thelender) could not avoid liability under the statute by hiring an
independent contractor to perform the repossession. Id. While independent
contractors may be employed, the duty to repossess peaceably cannot be del egated.
Id. at 1020.°

In Newsome v. Department of Corrections, 435 So.2d 887 (Fla. 1¥ D.C.A.

1983), the Department of Corrections(the“DOC”) assigned aninmateto awork detail

*The vitality of this decision was recently confirmed in Reliance Ins. Co. v.
Wiggins, 763 So.2d 450 (Fla. 4" D.C.A. 2000).
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with the Department of Transportation (the“DOT”). Theinmate |eft the site of the
work detail without permission and raped the plaintiff during hisabsence. Theplaintiff
sued the DOC. The DOC maintained it was not responsible to the plaintiff because,
on the date in question, DOT personnel had been responsible for the inmate's
supervision. TheFirst District Court of Appeal explained that the DOT isauthorized
by statute, Florida Statutes 8§945.11, to enter into agreementswith other state agencies
to use the services of inmates. The DOC may do so, however, only when it
determines “that such serviceswill not be detrimental to the welfare of such inmates
or the interests of the state.” The First District concluded that this is a “clear
legidative mandate” that the DOC “is responsible for the supervisions of inmates
assigned to . . . work details.” 435 So.2d at 888. Thus, if the DOC electsto rely on
other agencies to perform the “statutory responsibility of providing adequate
supervision of inmateswhileon . . . work details, it does so at its peril.” Id.
Mastrandreav. J. Mann, Inc., 128 So0.2d 146 (Fla. 3d D.C.A. 1961) concerned
certain Miami Beach ordinancesrelating to the storage of construction materialsat a
construction site. Materialswere stored in violation of the ordinances, resultingina
personal injury. The Third District Court of Appeal reversed a directed verdict in

favor of the general contractor, holding that the subject ordinances gave rise to a
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nondelegableduty. The evidencewasundisputed that anindependent contractor was
responsible for the improper storage of the materials. As the court explained,
however, a duty imposed by statute or ordinance cannot be delegated to an
independent contractor. Id. at 148.

In this case, the Third District’ s brief discussion of the issue of nondelegable
dutiesin this caseis confusing. The court statesthat all the medical providers were
independent contractors. 794 So.2d at 627. If aduty is nondelegable, however, it
does not matter if the contractor employs his own methods or is not otherwise
controlled by the party sought to be charged with vicarious liability. The active
tortfeasor (e.g., the repossessors of the automobile in Sammons) may be a true
Independent contractor and still subject another tovicariousliability. That isthepoint
of therule. See Restatement 8424 comment a(“ Therule stated inthis Section applies
whenever a statute or an administrative regulation imposes a duty upon one doing
particular work to provide safeguards or precautionsfor the safety of others. Insuch
a case the employer cannot delegate his duty to provide such safeguards or
precautionsto anindependent contractor.”). AstheThird District hassaid onanother
occasion, “[h]olding a particular undertaking to be nondelegable means that

responsibility, i.e., ultimate liability, for the proper performance of that undertaking
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may not be delegated. The term nondelegable does not preclude delegation of the
actual performanceof thetask. ‘ Nondelegable’ appliestotheliabilitiesarisingfromthe
delegated dutiesif breached.” Atlantic Coast Development Corp. v. Napoleon Steel
Contractors, Inc., 385 So.2d 676, 679 (Fla. 3d D.C.A. 1980) (citations omitted).
Florida Statutes Chapter 641 strikes a balance between the need for economic
and efficient alternativesto traditional health care arrangementsand the promotion of
high standards of medical care. TheLegidature obviously did not want the quality of
careto suffer asaresult of the economic efficiencies obtained through this new form
of insurance. Tothat end, theL egidaturerequired that HM Os* shall ensure” that care
Is delivered within “reasonable standards of quality of care consistent with the
prevailing standards of medical practice in the community.” Thisisthe sameasthe
standard for non-negligent medical care. See Florida Standard Jury Instruction 4.2
(defining negligence of a “physician, hospital or other health provider”).
Itisobviously within the prerogative of the Legislature to impose standards of
careasaconditionfor licensing or authorization of various public and private business
activities within the State. In this instance, the policy of Chapter 641 isclear. The
plain meaning of the word “ensure” is to “secure or guarantee,” “to make sure or

certain,” “tomakesecureor safe,” or to“insure.” Random House CollegeDictionary
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440 (1979). HMOs are charged with the duty of ‘ensuring’ the delivery of care that
isnon-negligent. If they elect to empl oy independent contractors, they arenot relieved
of that duty as a matter of law. The Third District should have ruled in favor of
Villazon on this issue.*

Conclusion

Before Pegramwasdecided, the courtshad already begunto question prior law
on the issue of ERISA preemption in this field. See McDonald v. Damian, 56 F.
Supp. 2d 574, 576 (E.D. Pa. 1999). Following Dukes and foreshadowing Pegram,
courtshad already begunto“ examinewhether aplaintiff statesaclaimthat attacksan
administrative decision to deny benefits. . . or amedical decision to deny treatment
toapatient.” Id. Aswenow know, itisonly theformer type of claim that acourt can
properly concludeispreempted. Thiscasedid not present such aclaim and the Court
should reverse on thisissue.

The Court should aso reverse on the merits of Villazon's claim of vicarious
liability. “The existence of an agency relationship is ordinarily a question to be
determined by ajury in accordance with the evidence adduced at trial.” Orlando
Executive Park, Inc. v. Robbins, 433 So.2d 491, 494 (Fla.1993), limited on other
grounds, Mobil Oil Corp. v. Bransford, 648 So.2d 119 (Fla. 1995). Villazon
presented sufficient evidence over theright of control for ajury to conclude that the
Respondent HMO has a right of control over its member physicians. The Third
District’ sapplication of agency principlesiserroneousand may |lead to aninconsi stent
application of the law, if not corrected.

On theissue of nondel egable duties, the Third District’ sanalysisdid not even

©|ntheThird District, the Respondent HM O argued that the Health M aintenance
Organization Act did not giveriseto aprivate right of action for medical negligence.
This argument misses the point. The right of action for medical negligence exists
separate and apart fromthe Act. The questioniswho bearstheresponsibility for that
negligence.
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consider the impact of the Health Maintenance Organization Act. Thisisamatter of
first impression for this Court. The Legidature has declared, however, that HMOs
must deliver high quality, non-negligent care. Thisisanondel egable duty and to the

extent that HM Osempl oy the servicesof independent contractors, they arevicarioudy
liable when their contractors deliver negligent care.
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