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STATEMENT OF THE CASE AND FACTS

The Attorney General adopts the Statenent of the Case and
Facts presented in the initial brief of the Petitioners in Case
No. SC01-1396 (hereafter “Media Petitioners”) which the Court

indicated will be considered together with this case.

STANDARD OF REVI EW

The certified question presents a pure 1issue of |aw
regarding the proper construction of Fla. R Jud. Admn. 2.050
and 2.051 and article I, section 24, Fla. Const. Therefore, the

standard of review is de novo. See Arnstrong v. Harris, 773

So. 2d 7, 11 (Fla. 2000).



| NTRODUCTI ON AND SUMVARY OF THE ARGUMENT

The question presented in this case is whether certain
witten materials, nade or received by the chief judge of the
circuit in connection with the official business of the court,
are public records of the judicial branch, subject to disclosure
under article |, section 24, of the Florida Constitution. The
materials concern allegations of msconduct by a judge and
court house personnel. The materials were nmade or received by
the chief judge 1in connection wth his investigation of
possi bl e m sconduct involving judges and courthouse personnel.
The materials were requested from the chief judge as public
records by Media Petitioners, the owners of the Tanpa Tribune
and WFLA-TV.

The chi ef judge denied the Media Petitioners’ public records
requests and that denial was upheld in a split decision by a
panel of the Second District Court of Appeal which held that:

1) the “public nature” of the materials sought depended on
the definition and neaning of “Judicial records” within Rule
2.051 of the Rules of Judicial Adm nistration;

2) the materials sought were not “judicial records” subject
to disclosure because the chief judge had no duty or authority
to investigate judicial msconduct or supervise other judges, or

“anyone el se” and, thus, the chief judge could not have “made or



received” the materials in any official capacity;

3) even if the materials were “judicial records,” they were
confidential and exenpt from disclosure by court rule covering
the procedures for “civil rights conplaints,” as set forth in
the Florida State Courts System Personnel Regul ati ons Mnual

The district court was wong on all three counts. First,
the public’'s right to inspect or copy “public records”,
i ncluding those of the judicial branch, is guaranteed by article
|, section 24, of the Florida Constitution, not the Rules of
Judi ci al Adm ni stration. The Florida Constitution defines
“public records” as those records “made or received in
connection with the official business of any public body . . .7,
and further provides that the public’'s right of access to public
records is “self-executing”. Art. I, 8 24(a), (c), Fla. Const.
The Florida Constitution also provides that rules of court which

were in effect on the date of the adoption of article |, section

24 and which limt access to records, shall remnin in effect

until repealed; after that date, only the Legislature, by
general |aw, may provide exenptions from disclosure. Art. I, 8
24(c), (d), Fla. Const. Thus, the definition of “judicial

records” in the Rules of Judicial Adm nistration, which was not
adopted wuntil three years after article |, section 24 was

adopted, does not “inplenent” and cannot be used to |limt the



public’s right to access public records of the judicial branch

Second, the “public nature” of the materials sought does
not depend on any specific duty or authority of the chief judge
to investigate judicial msconduct or supervise other judges, or
“anyone else.” (Cearly, the chief judge, here, did not nake or
receive the materials in question in sone kind of personal or
private capacity. The chief judge received these materials, and
created others, because the materials concerned judges and
personnel of the court system and he was the chief judge. The
“adm ni strative duties” of the chief judge of a circuit should
not be construed so narrowy as to preclude authority or
responsibility for the effective admnistration of the business
of the circuit court, including matters which adversely affect
court personnel, civil liability for msconduct, and public
confidence in the effective adm nistration of justice.

Third, and last, the witten materials sought by Media
Petitioners are not exenpt from public disclosure by court rule,
notw t hstanding provisions regarding “civil rights conplaints”
in the Personnel Manual, or any other provision of Florida |aw
There is nothing in the Rules of Judicial Adm nistration, which
were in effect at the tinme article I, section 24 was adopted,
that makes these materials confidential and exenpt from

di sclosure. Even if the requested nmaterials could be considered



in the nature of a “civil rights conplaint” (which they are not,
and no one involved on either side of this controversy ever
clained), the Personnel Manual is not a court rule; it was not
adopted until after article I, section 24 was adopted; and it is
not “narrowmy tailored” to be “no broader than necessary.”

Thus, the Attorney GCeneral respectfully submts that the
deci si on bel ow should be reversed and remanded with instructions
that the witten materials sought by Media Petitioners are
public records subject to disclosure under article |, section

24, of the Florida Constitution.



ARGUMENT
THE PUBLIC S R GHT TO INSPECT OR COPY *“PUBLIC
RECORDS, ” | NCLUDI NG THOSE OF THE JUDI Cl AL BRANCH,
IS A SELF- EXECUTI NG RI GHT GUARANTEED BY ARTICLE
|, SECTION 24, OF THE FLORI DA CONSTI TUTI ON, NOT
THE RULES OF JUDI Cl AL ADM NI STRATI ON.

The district court erred when it stated that the “public
nature” of the witten materials depended on the definition and
meani ng of “judicial records” within Rule 2.051 of the Rules of
Judicial Admnistration, and, that the rule was adopted to
“inplement[] the public’'s right of access to records [of the
judicial branch].” Slip op. at 2. These statenents reveal a
di sturbing |ack of understanding that the “public nature” of the
materials sought by Media Petitioners depends solely on the
definition and neaning of public records as set forth in article
|, section 24, of the Florida Constitution; not the Rules of
Judi ci al Adm nistration. The “public nature” of the materials
sought by Media Petitioners depends on whether they were “nade
or received in connection with the official business of any
public body, officer, or enployee of the State . . .”, including
the judicial branch. Art. 1, 8 24(a), Fla. Const. Article I,
section 24 does not separately define “judicial records” nor
treat the records of the judicial branch any differently from

the records of the |egislative or executive branch. Neither the

Court nor any other branch of governnent is authorized to create



a separate definition of public records or “judicial records.”
The majority’ s statenents also reveal a failure to recognize

that the public’'s right to ®“inspect or copy” public records,

including those of the judicial branch, is a self-executing
constitutional right. See art. 1, 8 24(c), Fla. Const. No
legislation or <court rule is required to “inplenent” the

public’s right of access to public records.

In fact, Rule 2.051 was not adopted to “inplenent” the
public’s right of access to public records of the judicial
branch. Rule 2.051 was adopted to take advantage of the
“grandfathering” provisions of article |, section 24(d), which

allowed the court to establish exenptions for records of the

judicial branch, if provided by court rule prior to the adoption

of the constitutional provision. See Anendnents to Florida

Rul es of Judicial Admn.— Public Access to Judicial Records, 608

So. 2d 472, 473 (Fla. 1992). After the adoption of article I,
section 24, only the Legislature is authorized to further
restrict access to records in any nmanner.

This Court acknow edged its constitutional inability to
“close” or make confidential additional judicial records by

court rule in Amendnents to Florida Rules of Judicial Adnin,

supr a. Specifically, the Court explained that it chose not to

open additional judicial records as part of the original



adoption of Rule 2.051 “[b]ecause the proposed anendnent [art.
|, § 24] prohibits the Court from later enacting a rule which
would <close any other records[.]” 1d. at 473 (enphasis
suppl i ed). Thus, while the Court retained flexibility to open
additional judicial records in the future, the Court has
acknowl edged that the Florida Constitution precludes it from
closing additional records after the date article I, section 24

was adopt ed. | d. Accord Florida Board of Bar Exami ners Re:

Amrendnents to the Rules of the Suprene Court Relating to

Adm ssions to the Bar, 676 So. 2d 372, 374 (Fla. 1996).

In sum article I, section 24, not Rule 2.051, determ nes
whet her the requested records are “public records”, subject to
di scl osure. Rule 2.051 (in its formas it existed prior to the
adoption of the constitutional provision in 1992) only cones
into play to determ ne whether there is an exenption to preclude
di scl osure of an otherwi se public record. The definition of
“judicial records” which was added to Rule 2.051 in 1995! cannot
define or limt the public’'s right to “inspect or copy” records
made or received by nmenbers of the judicial branch in connection

with official business. Accordingly, the Court should expressly

1 See Anmendnents to Rule of Judicial Adnministration 2.051—

Public Access to Judicial Records, 651 So. 2d 1185 (Fla. 1995).
And cf. Case No. SC01-897 (report and recomrendation from the
Suprene Court Wrkgroup on Public Records which proposes new
definitions in lieu of “judicial records”).

8



reject the district court’s errors in reasoning as well as the

result reached bel ow.

1. THE “PUBLI C NATURE" OF THE RECORDS SOQUGHT BY THE
MEDI A PETI TI ONERS DOES NOT DEPEND ON ANY SPECI FI C
DUTY OR AUTHORITY O THE CHEF JUDGE TO
| N\VESTI GATE  JUDICI AL M SCONDUCT OR  SUPERVI SE
OTHER JUDGES, OR “ANYONE ELSE.”

The Court has expressly recogni zed that public access to the
adm nistrative records generated by the judicial branch *“should
be subject to the sane standards that govern sim/lar records of
other branches of governnent” because, when performng its
adm nistrative functions, the judiciary 1is Iike any other
gover nnent al branch expending public funds and enploying

gover nment personnel. Anendnents to Florida Rules of Judicial

Adm n, 608 So. 2d at 472-73. The standard that is applied to
every other branch of governnment is contained in the Florida

Constitution; that is:

Every person has a right to inspect or copy any public
record made or received in connection wth the
official business of any public body, officer :
except with respect to records exenpted pursuant to
this section or specifically nmade confidential by this
constitution.

Art. 1, 8 24(a), Fla. Const.

As Attorney GCeneral Shevin explained, the statutory (now

9



constitutional) phrase “or in connection with official business”
significantly broadened the records that are subject to public
di scl osure. See Atty. GCen. Op. 77-141. Previously, public
records were limted to docunents which were “required by law to
be kept or necessary to be kept in the discharge of a duty
inposed by law or directed by law to serve as a nenorial or
evi dence of sonething witten, said or done.” Id. Now, the
only relevant concern in deciding whether a docunent is a public
record is “whether the docunent in question is in the |egal
possession of a public official.” Id. (quoting Atty. Gen. Op.
74-215). In this case, the fact that the chief judge nmade or
received the docunents relating to these matters, as chief
judge, is determ native.

The materials sought by Media Petitioners in this case were
records nmade or received by the chief judge in connection with
or involving allegations of judicial m sconduct . 2 The
allegations related to activities taking place at the court

involving a circuit judge as well as other court personnel.

2 Beginning October 11, 1999 the Media Petitioners nade
repeated requests for information nade or received by the chief
j udge relating to “sexual har assnent and/ or sexual l'y
i nappropriate coments or behavior” relating to Judge Ward.
Pet. for Wit of Mandanus, at App. B, D, F. On March 8, 2000
the Media Petitioners specifically requested “correspondence,
docunents or other records” nmade or received by the chief judge
relating to “fraternization, romantic relationships or sexual
contact” between judges and court personnel. 1d. at App. I.

10



Unli ke the characterization inplied by the majority below, these
materials were not generated by a chief judge who, on his own
initiative, decided to undertake the supervision of the private
romantic activities of other judges. Much to the contrary, the
chief judge here was responding to matters that were at the core
of the integrity of the court system and the public’s confidence
in the judiciary. The requested materials relate to judicia
activities affecting the operation of the circuit court and the
proper use of judicial time. The majority, however, adopted the
view that even if the materials related to alleged inproper
judicial activities, the chief judge had no specifically
del egated adm nistrative responsibility under the constitution
or Rule 2.050 to investigate a judge' s behavior occurring at the
court and involving other court personnel. This position is not
supported by Florida | aw

The responsibilities of a chief judge of a circuit are
derived fromarticle V, section 2(d) of the Florida Constitution
whi ch provi des:

A chief judge in each circuit shall be chosen from

anong the circuit judges as provided by suprene court

rule. The chief judge shall be responsible for the

adm nistrative supervision of the circuit courts and

county courts in his circuit.

Additionally, the Court has adopted Rule 2.050, fixing the

adm nistrative responsibilities of the chief judge of a circuit.

11



The rule provides in pertinent part:

(2) The chief judge shall exercise admnistrative

supervision over all courts wthin the judicial
circuit in the exercise of judicial powers and over
the judges and officers of the courts. The chi ef
judge shall be responsible to the chief justice of the
suprene court. The chief judge may enter and sign
adm nistrative orders, except as otherw se provided by
this rule.

(3) The chief judge shall be the chief judicial
officer of the circuit, shall mintain liaison in all
judicial admnistrative matters with the chief justice
of the suprenme court, and shall develop an
admnistrative plan for the efficient and proper
admnistration of all courts within that circuit. The
plan shall include an admnistrative organization
capable of effecting the pronpt disposition of cases;
assi gnnment of judges, other court officers, and
executive assistants; control of dockets; regulation
and use of courtroons; and mandatory periodic review
of the status of the inmates of the county jail. The
plan shall be conpatible with the devel opnent of the
capabilities of the judges in such a manner that each
judge wll be qualified to serve in any division,
thereby creating a judicial pool from which judges may
be assigned to various courts throughout the state.

The admi nistrative plan shall include a consideration
of the statistical data developed by the case
reporting system Questi ons concer ni ng t he

adm nistration or managenent of the courts of the
circuit shall be directed to the chief justice of the
suprene court through the state courts adm nistrator

Fla. R Jud. Admin. 2.050(b)(2)-(3).3

3 In addition to their constitutional authority and their
authority under Rule 2.050, chief judges have a broad range of
statutory duties and responsibilities including, assignnent of
judges, 88 26.012, 26.20, 26.57, Fla. Stat., authorization of
branch courts, 8 34.181, Fla. Stat., establishnent of G tizen
Revi ew Panels, § 39.702, Fla. Stat., serving as chair of G tizen
D spute Settlement Centers, 8 44.201, Fla. Stat., appointing
canvassing board nenber, § 102.141, Fla. Stat., establishing

12



Wiile providing for specific duties and admnistrative
responsibilities of the chief judge, which include naintaining
the effective and efficient operation of the court system Rule
2.050 should not be construed to nean that the designation of
these specific duties is a strict |limtation on the overall
adm nistrative responsibility of the chief judge. Contrary to
the majority’s characterization of the chief judge s function as
“purely adm nistrative” (slip op. at 3), this Court has stated
that the position of chief judge is also the position of chief
judicial officer of the circuit:

The position of Chief Judge is especially inportant,

for the Chief Judge serves as both the chief

admnistrative officer and chief judicial officer

within the circuit. See Fla.R Jud. Adm n. 2.050(b).

In this capacity, he or she nust work effectively
with the judiciary, court enployees, and the community
at | arge. In his or her dealings with the public in

particular, the Chief Judge is perceived as a prinme
representative of not only the judiciary but the

entire system of justice. The position thus is a
hi ghly responsible one, requiring the utnost in
sensitivity and discretion in the conduct of those who
hold it. The actions of the Chief Judge, both

pr of essi onal and personal, nust be consistent with the
hi ghest ideal s enbodi ed by our |aw

In re Renoval of A Chief Judge, 592 So. 2d 671, 672 (Fla. 1992).

Clearly, the responsibility of the chief judge is not

limted to nerely assignment of cases and courtroons. As

arbitrator’s fees, 8 766.207, Fla. Stat., and maintaining lists
of qualified comunity arbitrators, 8 985.304, Fla. Stat.

13



recogni zed by the Court, the chief judge has a duty to nmintain
the integrity of the court system and ensure confidence in the
judiciary. A judge in the position of chief judge *“.

performs in a position which demands the very highest in trust

and confidence from the people who are served by our court

system” In re Schwartz, 755 So. 2d 110, 115 (Fla. 2000).
| ndeed, the Court has stated that it s a preem nent
responsibility of the chief judge to maintain the effective
operation of the court system
This Court recognizes that it is inperative that the
court system be nmanaged efficiently and that avail able
j udi ci al time be well utilized. The primry
responsibility for this lies in the hands of the
respective chief judges.

In re Certificate of Judicial Munpower, 503 So. 2d 323, 325

(Fla. 1987). Accounting for judicial tinme and reviewing the
effectiveness of the interaction of court personnel with the
circuit judges directly relates to managing and pronoting the
efficiency of the <court system Moreover, as the Court
recogni zed above, ensuring the comunity’s confidence in the
court system is a singular function of the chief judge as the
chief judicial officer of the circuit.

Under these circunstances, the materials generated by the
chief judge's review of allegations directed toward the conduct

of a judge with other court personnel while at the courthouse

14



and during office hours certainly falls within the official
adm ni strative functions of the chief judge, and clearly qualify
as records of the judicial branch subject to disclosure under
article |, section 24. Moreover, to adopt the position of the
majority below that the chief judge has no role in reviewng
these allegations and treat such managerial acts of the chief

judge as outside his or her official duties would potentially

subject the chief judge to unforseen |liabilities. See Forrester
v. Wite, 484 U S 219, 225-30 (1988) (judge acting in his
adj udi catory capacity is entitled to absolute immunity; judge
acting in his admnistrative capacity is entitled to qualified
immunity; judge acting in neither capacity has no immunity).
Accordingly, the Court should hold that the materials sought by

the Media Petitioners are subject to public disclosure.

I, THE RECORDS SOUGHT BY THE MEDI A PETI TI ONERS
ARE NOT EXEMPT FROM PUBLI C DI SCLOSURE UNDER
RULE 2. 051 OR ANY OTHER PROVI SI ON OF LAW
The district court determned that an “exenption applies

to all judicial records that mght be included in petitioners’

15



request.” Slip op. at 5 (enphasis in original).* The exenption
referenced by the magjority was Rule 2.051(c)(8) (originally Rule

2.051(a)(8)) which exenpts from public disclosure those records

“deenmed to be confidential by court rule.” Id. at 6 (quoting
rule). The “court rule” relied upon by the mpjority is the
civil rights conplaint procedure incorporated into the State

Courts System Personnel Rules and Regulations in Septenber,
1993. 1d.

Aside fromthe fact that neither party to this case has ever
asserted that the civil rights conplaint procedures were ever
i nvoked, the nmajority’s reliance on Rule 2.051(c)(8) and the
Personnel Manual is wong on at |east four points. First, the
Manual is not a “court rule;” it was adopted through an
adm ni strative order.®> Second, the Manual was not adopted until
Septenber, 1993, and Rule 2.051(c)(8) exenpts only those “court
records presently [i.e., as of October 29, 1992] deened to be
confidential by court rule . . . .7 Third, the exenption

provided in the Manual is inconsistent with Rule 2.051(c)(9)(B)

“ The mmjority correctly rejected Respondent’s continued

reliance on the exenption in Rule 2.051(c)(3)(A) because the JQC
has found probable cause against Judge Ward and has filed formal
charges against himin Case No. SC00-425. See Slip op. at 5.

> In re Personnel Rules and Requl ations, Adnin. Od., Sept.
23, 1993 (copy included in Respondent’s Supplenmental Appendix at

Tab 19).

16



which requires judicial exenptions to be “no broader than
necessary” to protect the underlying public interests. Fourth,
to the extent that Rule 2.051(c)(8) and/or (c)(9) is construed
to include a reservation of authority to the Court to create new
public records exenptions by rule, it is inconsistent wth
article 1, section 24(c) which ©provides that only the
Legi slature can create new public records exenptions or expand
exi sting exenptions.

The Personnel Manual relied upon by the mgjority is not a
court rule; it was adopted by admnistrative order. The Rul es
of Judicial Adm nistration expressly distinguish between court
rules and admnistrative orders. Conpare Fla. R Jud. Adm n.
2.020(a) (defining “court rule”) wth Fla. R Jud. Admn.
2.020(c) (defining “admnistrative order”). This distinction is
i nportant because court rules, unlike an admnistrative orders,
are generally adopted only after notice and an opportunity for

public comrent. See generally Fla. R Jud. Admn. 2.130. I n

this instance, there does not appear to have been any
opportunity for public comment on the Mnual or the broad
confidentiality provision included therein.

Even if the Personnel Mnual were considered a “court rule”
for purposes of Rule 2.051(c), the provisions of subdivision

(c)(8) would not exenpt the requested records. That subdivision

17



exenpts only those court records which are “presently” deened to
be confidential by court rule. The word “presently” was
included in the original version of the rule adopted in 1992
and, in light of the Court’s lack of authority to expand the
exenptions in the original Rule (see Point |, supra), the use of
the word “presently” refers to the date Rule 2.051 was
originally adopted, OCctober 29, 1992. In this regard, Rule
2.051(c)(8) only exenpts those records deened confidential by
court rule as of that date. Because the Manual was not adopted
until Septenber, 1993, the records deened confidential in the
Manual do not fall within the provisions of Rule 2.051(c)(8).
Subdivision (c)(9) of the rule is also inapplicable. That
subdi vision purports to reserve to the courts the authority to
exenpt additional court records by case decision or court rule.
Al though the constitutional basis of this reservation of
authority is suspect, that rule cannot be relied upon to exenpt
the records at issue in this case because the exenption provided
in the Manual does not conply wth subdivision (c)(9)(B)
Specifically, the exenption in the Manual is unlimted in its
scope and duration even though subdivision (c)(9)(B) provides
that “the degree and manner of confidentiality ordered by the
court shall be no broader than necessary to protect the

interests set forth in subdivision (A).” The majority described

18



the interests protected by the confidentiality provided in the
Manual as foll ows:
[Clonfidentiality provi si ons serve the inportant
purpose of encouraging victinms of sexual harassnent
and those who witness it to conme forward, and they
protect the subjects of such conplaints from injury
attendant to m staken or fal se accusati ons.
Slip op. at 6. Wile these are certainly wvalid public
interests, the “degree and manner” of confidentiality (i.e.,
permanent and conplete) is broader than necessary to protect the
i nterests. I ndeed, the statutes cited by the majority as being
“consistent” with the policy set forth in the Mnual naintain
confidentiality of conplaints only until a finding of probable
cause. Slip op. at 7 (citing 88 119.07(3)(p), 119.07(3)(u),
Fl a. Stat.). And see Fla. R Jud. Admn. 2.051(a)(3)

(complaints alleging msconduct by judges are confidential until

probable cause is found); Anendnents to Rules of Judicial

Adm n., 608 So. 2d at 472-73 (“[R]ecords generated while courts
are acting in an admnistrative capacity should be subject to
t he sanme standards that govern simlar records of other branches
of government.”).

Finally, even if the exenption set forth in the Personnel
Manual were nore narrowWy tailored, it could not serve as a
basis for denying access to the records at issue in this

proceedi ng because the exenption was adopted by the Court after

19



the date that article |, section 24 was adopted. Wi |l e that
constitutional provision “grandfathered” the existing public
records exenptions for court records, it did not provide the
Court any authority to enact new public records exenptions or

expand existing exenptions. See Anendnents to Rules of Judicia

Adm n., 608 So. 2d at 473 (art. |, 824 “prohibits the Court from
| ater enacting a rule which would close any other records”).
And see Point |, supra. | ndeed, the Constitution authorizes
only the Legislature to adopt/expand public records exenptions.?®
See art. |, 8 24(c), Fla. Const. Thus, to the extent that the
district <court’s decision is construed to recognize a new
exenption for witten materials devel oped through work-related
civil rights violations and sexual harassnent conplaints, it is
contrary to the Constitution. Alternatively, to the extent that
Rule 2.051(c)(9) purports to reserve to the Court the authority
to adopt additional exenptions, the rule is contrary to the

Consti tution.

® Because the constitution (art. |, 8§ 24) authorizes the
Legislature to create new public records exenptions, separation
of powers would not be inplicated by a determ nation that the
only Legislature (and not the Court) can establish exenptions
for judicial records. See art. Il, 8 3, Fla. Const. (one branch
of governnment cannot perform the functions of another branch
“unl ess expressly provided [in the constitution]” as is the case
with article I, section 24).
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CONCLUSI ON

For the foregoing reasons of law and policy, the Court
shoul d reverse the decision below and direct that the requested
records be discl osed.
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