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ARGUMENT

The Attorney General’s Initial Brief denonstrated that the
materials at issue in this case are public records under Article
|, section 24 of the Florida Constitution and that those records
are not exenpted from disclosure by the confidentiality
provisions of the State Court System Personnel Rules and
Regul ati ons (hereafter the “Personnel Manual”). In response,
the chief judge effectively concedes that the disputed materials
are public records. Nonet hel ess, he <contends that various
provisions of the Rules of Judicial Admnistration exenpt
di sclosure in this case, although he abandons the sole exenption
relied upon by the Second District.

l. THE PUBLIC S RIGHT TO |INSPECT OR COPY “PUBLIC

RECORDS”, | NCLUDI NG THOSE OF THE JUDI Cl AL BRANCH,
IS A SELF- EXECUTI NG RI GHT GUARANTEED BY ARTI CLE
I, SECTION 24, OF THE FLORI DA CONSTI TUTI ON, NOT
THE RULES OF JUDI Cl AL ADM NI STRATI ON.

As denonstrated in the Attorney GCeneral’s Initial Brief,
whet her the materials at issue are public records in the first
instance is controlled by the Florida Constitution, not the
definition of “judicial records” added in 1995 to Rule of
Judicial Adm nistration 2.051. Citing Article V, section 2(a)
of the Constitution, the chief judge responds by asserting that

the judiciary has “exclusive power and responsibility over court

records.” Ans. Br. at 3-4.



The chief judge is wholly incorrect that Article V, section
2(a) enpowers this Court to create rules inconsistent with the
public’s right of access under Article |, section 24. Article

V, section 2(a) authorizes this Court to adopt practice and

procedure rules for all Florida courts. Nothing in that
authorization permts the Court to alter the general right of
access to public records set forth in Article |, section 24 -
a right that expressly enconpasses materials in the possession
of the judiciary. Article I, 8 24(a), Fla. Const. (“This
section specifically includes the Ilegislative, executive and

judicial branches of governnent . . . .7); see also Anendnents

to Fla. Rules of Judicial Adnin.-Public Access to Judicial

Records, 608 So. 2d 472, 473 (Fla. 1992) (acknow edging the
limting effect of Article I, section 24 on the Court’s ability
to close access to public records).

Rule 2.051 can certainly extend the scope of judicial
records available to the public beyond that prescribed by
Article I, section 24, but Rule 2.051 cannot contract the scope
of the constitutional term*®“public record” and thereby limt the
scope of materials to which the public has a general right of
access under the constitution. If an item qualifies as a
“public record nmade or received in connection with the official

busi ness of any public body, officer, or enployee of the state,



or persons acting on their behalf . . . .,” Art. |, 8§ 24, Fla.
Const., then the itemis a public record and nust be open for
public inspection or copying, wunless, of course, a wvalid
exenption overcones the general right of access. The Second
District thus erred in relying on Rule 2.051 to define the scope
of records to which the public has a general right of access.

1. THE “PUBLI C NATURE® OF THE RECORDS SOUGHT BY THE

MEDI A PETI TI ONERS DOES NOT DEPEND ON ANY SPECI FI C
DUTY OR AUHORITY O THE CHEF JUDGE TO
| NVESTI GATE JUDICI AL M SCONDUCT OR  SUPERVI SE
OTHER JUDGES, OR “ANYONE ELSE.”

The Attorney GCeneral’s Initial Brief denonstrated the
Second District’s error in holding that the materials at issue
are not public records because no rule, law or ordinance
obligated the chief judge to make or receive them Tel I'i ngly,
the chief judge nakes no argunent whatsoever in support of the
Second District’s deci sion.

| ndeed, the chief judge admts that he nmade or received the
docunents at issue in connection with the Thirteenth Judici al
Crcuit’s official business when he acknow edges that, as “the
primary admnistrator” in the circuit, he had the duty to give
“full consideration and scrutiny” to “[materials alleging sex
bet ween courthouse personnel or courthouse personnel and

judges.” Ans. Br. at 9. The chief judge thus effectively, and

correctly, ~confesses error in this aspect of the Second



District’s decision.!
[ THE RECORDS SOUGHT BY THE MEDI A PETI TI ONERS
ARE NOT EXEMPT FROM PUBLI C DI SCLOSURE UNDER
RULE 2. 051 OR ANY OTHER PROVI SI ON OF LAW
The chief judge has also abandoned the Second District’s
hol di ng that the requested materials were exenpt from di scl osure
by court rule, nanely this Court’s 1993 Personnel Mnual,
pursuant to Florida Rule of Judicial Adm nistration 2.015(c)(8).
The  Attorney General ' s Initial Bri ef denonstrated the
i ncorrectness of that holding because, anong other things, the
Personnel Manual sets forth an admnistrative procedure, not a
court rule, and the Personnel Mnual was not “presently” in
effect when Rule 2.015(c)(8) was adopted in 1992, as the rule
plainly requires.
The chief judge’'s advertent failure to defend the Second
District’s decision should be deened another confession of
error. Further, this Court should reject the chief judge’ s

argunents that three other exenptions apply to the materials at

issue in this case. The Attorney General wll discuss each of

' That the materials at issue were produced or conpiled
during an investigation by the chief judge is ignored by the
Florida Conference of GCrcuit Court Judges, which argues only
that itens concerning judges’ and enployees’ “personal” affairs
should not be public records wunless “the relationship is

contrary to law or ethics.” Conf. Br. at 2. Under the facts of
this case, the requested itens are clearly public records, as
the chief judge effectively concedes. The Conference nmakes no

argunment to the contrary.



the chief judge s argunents in turn.

First, the chief judge argues that, pursuant to Rule
2.051(c)(8), the requested materials concerning Judge Ward were
exenpted by Article V, section 12(a)(5) of the Constitution and
the “rules” of the Judicial Qualifications Commttee (hereafter
“JQC). Ans. Br. at 6-8. In essence, the chief judge argues
that once the JQC began to investigate Judge Ward, al
“materials and any i ndependent know edge” possessed by the chief
judge becane exenpt from disclosure unless and until probable
cause was established by the JQC Id. at 6. No authority
supports that position. Article V, section 12(a)(5) addresses
JQC proceedings, not a court’s internal records. Further, as
the Second District held below, the chief judge could not shield
public records from disclosure sinply by turning them over to

an entity that treats them as confidential. See al so Tober wv.

Sanchez, 417 So. 2d 1053, 1055 (Fla. 3d DCA 1982) (holding
agency in whose hands records were public could not shield them
fromdi sclosure by delivering themto an attorney).

Moreover, as the chief judge admts at page 7 of his Answer
Brief, even if turning materials over to the JQC could sonehow
render those itens confidential, that confidentiality ended when
the JQC found probable cause to suspect Judge Ward of m sconduct

— an event that occurred long before the Mdia Petitioners



sought a wit of mandanus from the Second District and before
the chief judge denied the Media Petitioner’s final request to
i nspect and copy the records at issue. Accordingly, the JQC
“rule” exception of Rule 2.051(c)(8) cannot support the Second
District’s deci sion.

Second, the <chief judge asserts that the materials
concerning fraternization or relationships between judges and
court personnel are deened confidential by Rule 2.051(c)(3),

whi ch regards “conplaints” against judges and court personnel

Ans. Br. 8-9. Nothing in the record, however, suggests that
all of the materials at issue could possibly constitute
“conplaints” — particularly given that the record contains a

letter fromthe chief judge stating that he was not aware of any
conpl ai nts agai nst Judge Ward concerning sexual harassnent or
sexual l'y inappropriate behavior. See Petitioner’s App., Tab C

Rul e 2.051(c)(3) is unequivocal in that conplaints against
judges are no longer confidential once probable cause is found
to exist and that conplaints against other personnel are no
| onger confidential once probable cause is found or not found
to exist. Nothing in the record supports the notion that either
the chief judge or the JQC was still conducting any probable
cause review when the Media Petitioners petitioned for a wit

of mandanus or, for that matter, when the chief judge denied the



Media Petitioners’ last request to inspect and copy the
materials. 1In fact, the records shows exactly the opposite with
respect to the JQC s investigation of Judge Ward, as the chief
judge admts. Ans. Br. at 7. Accordingly, the Second
District’s decision cannot be upheld on the basis that all of
the requested nmaterials are “conplaints” exenpted by Rule
2.051(c)(3).

The chief judge last <contends that the fraternization
materials are exenpt based on this Court’s Personnel Mnual (and
the Thirteenth Crcuit’s corresponding |ocal policy), but rather
than assert that the Personnel Mnual triggers Rule 2.051(c)(8),
as the Second District held, the chief judge asserts that the
Personnel Manual triggers Rule 2.051(c)(9). Ans. Br. at 9-11
That rule provides that “court records determned to be
confidential in case decision or court rule” may be exenpt from
di scl osure under certain circunstances. Fla. R Jud. Adm n.
2.051(c)(9). The Personnel Manual, however, is not a court
rule, see Fla. R Jud. Admn. 2.020(a) (defining “court rule”
as a rule of practice or procedure adopted to facilitate the
uni form conduct of litigation); nor is the Personnel Mnual a
case decision. Thus, Rule 2.051(c)(9) is not applicable to the
Per sonnel Manual .

Rule 2.051(c)(9) is also inapplicable because the *“court



records” addressed by that rule are records in case files, not
adm nistrative records created or conpiled during interna
i nvestigations such as that conducted by the chief judge in this
case. See Fla. R Jud. Admn. 2.075(a)(1)(defining “court
records” as the contents of a court file with respect to a
case); Report of the Suprenme Court Wborkgroup on Public Records,
Case No. SC01-897 (Apr. 30, 2001)(proposing anended rule
2.051(b)(1) that would clarify distinction between “court
records” and “admnistrative records”). Indeed, if Rule
2.051(c)(9) were read to include adm nistrative records such as
those at issue here, the rule' s requirenent that reasonable
public notice be given of any order “closing” any court record
woul d be nonsensical and neani ngl ess. See Fla. R Jud. Adm n.
2.051(c)(9) (D) (“except as provided by law or rule of court,
reasonable notice shall be given to the public of any order
cl osing any court record”).

Further, and as already shown by the Attorney GCeneral in
his Initial Brief, the Personnel Manual is insufficiently narrow
to satisfy Rule 2.051(c)(9)’s narrowness requirenents, Fla. R
Jud. P. 2.051(c)(9)(B)-(C, and the Personnel Manual’'s adoption
after the effective date of Article |, section 24 renders it an
unconstitutional attenpt by the judiciary to close public access

to public records. Init. Br. at 17-19. The chief judge’'s



statenent at page 18 of his brief, that the Personnel Manual’s
confidentiality policies were “probably not new in 1993" is
entirely unsupported, and his reliance on the confidentiality
policies regarding sexual discrimnation expressed in chapter
119 is msplaced because that chapter’s provisions have no

application to the judiciary. Tines Pub. Co. v. Ake, 645 So

2d 1003 (Fla. 2d DCA 1994), approved, 660 So. 2d 255 (Fla.
1995). Thus, the materials supposedly exenpted by the Personnel
Manual were not exenpt from public access prior to that manual’s
adoption, and the judiciary is not constitutionally enpowered
to create any new public records exenptions followng the
effective date of Article |, section 24.

In sum the chief judge has abandoned the *“presently”
existing “court rule” exenption that the Second District relied
upon when it held that the chief judge need not disclose the
materials at issue in this case. Further, none of the
alternative bases asserted by the chief judge exenpts the
requested materials. The materials are thus not exenpted from
the general rule of public disclosure and nust be disclosed to
the Media Petitioners.

CONCLUSI ON

The Second District’'s decision should be reversed. The

requested materials are public records that are not exenpted



frompublic disclosure. Accordingly, the Second District should
be ordered to issue the wit of mandanus requested by the Media

Petitioners.
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