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PRELI M NARY STATEMENT

Appel l ant, JAMES BELCHER, the defendant in the trial court,

will be referred to as appellant or by his proper nane.
Appellee, the State of Florida, wll be referred to as the
St at e.

Pursuant to Rule 9.210(b), Fla. R App. P. (1997), this brief
will refer to a volune according to its respective designation

within the Index to the Record on Appeal. A citation to a vol une

will be followed by any appropriate page nunber wthin the
vol une. The synbol "IB" will refer to appellant’s initial brief
and will be followed by any appropriate page nunber. Al |

doubl e underlined enphasis is supplied.



STATEMENT OF THE CASE AND FACTS

Bel cher was indicted by grand jury. (R | 14-16). The two
count indictnment charged Belcher with the first-degree nurder of
Jenni fer Enbry by strangling and drowni ng her and sexual battery
with actual physical force likely to cause serious personal
injury. The crinme occurred on January 8" or 9th, 1996. The jury
trial began on March 26, 2001 with the Honorable Peter Dearing
presiding. At trial, the evidence showed:

The victims older brother, Ricky Enbry, went to his sister’s
t ownhouse to check on her. (X1l 572-573). He found her died in
the bathtub. (XI1l 582). The chief nedical examner, Dr. Floro,
testified that the victimwas strangled and drowned. (T. XV 640,
643, 656) . The victimis neck was bruised.(T. XV 651). Her
shoul der was lacerated.(T. XV 651). Her right eyebrow had
brui sing and abrasions.(T. XIV 652). The victims hyoid bone and
Adami s apple had henorrhages which indicted that she was alive
when these injuries were inflicted and which are typical of
manual strangulation. (T. XV 653-655). The foam on the
victimis nouth is caused by drowning. (T. XIV 656). The victim
had bruising in her vaginal area in the hynmen and the |abia
mnora. (T. XIV 658,660). The nedical exam ner recovered senen
from the victim (T. XIV 662,664,665). He testified that the
sperm had heads and tails suggesting the freshness of the
specinen. (T. XIV 665). Many had tails but sone did not. (T
XIV 669). The sperm could have been deposited three to six days
earlier. (T. XIV 6709) The nedical exam ner’s expert opinion was

that the victimhad been raped. (T. XV 666).



A pair of green bathroom slippers were recovered from the
victims bathroom near the bathtub. (XIV 718, 723; XV 823). The
senmen stain on the bathroom slippers was a DNA match of Bel cher
The senen recovered from the victinms body was a DNA match of
Bel cher. Using the FBI African-Anerican database, “one in two
trillon mal es” has the sanme DNA profile. (T. XVIl 1134).

Detective Robert Hnson was the |ead detective and he
i ntervi ewed Bel cher on August 4, 1998 (T. XV 808, 896). Bel cher
denied knowing the victim (T. XV 902). Detective H nson showed
Bel cher a photograph of the victim (T. XV 902). He denied
knowng the wvictim or ever having net her. (T. XV 902).
Detective Hinson showed Belcher a photograph of the victims
home and he denied ever being there. (T. XV 903). The Detective
showed Bel cher two different photographs of the victim (T. XV
906). Belcher denied ever having sex with the victim (T. XV
909). Belcher lived in close proximty to the technical college
the victimattended. (XV 839).

In his motion for judgnment of acquittal, defense counsel
argued that the defendant could have had consensual sex with the
victimwthin six days prior to the nurder which dripped on her
bat hroom sl i pper and soneone else killed the victim (T. XV
1232). The trial court denied the nmotion. (T. XVII 1241). The
defense did not call any w tnesses and the defendant waived the
right to testify. (XVII 1245-1246). The theory of defense was
that there was reasonabl e doubt as to the identity of the

perpetrator because the DNA my have cone from a sexua



encounter three days prior to the nurder because the tails of
the sperm were degraded. (XVIiIIl 1309).

The jury convicted Belcher of first degree nurder. (R 111
459). By special verdict form the jury determ ned that Bel cher
was guilty of both preneditated and felony murder with sexua
battery being the underlying felony. The jury also convicted

Bel cher of sexual battery as charged in Count 1I. (R 111 460).

The penalty phase was conducted on April 11, 2001. (XX 1420).
During the penalty phase, the State presented four w tnesses.
Three of the four wtness were victim inpact W tnesses.
Jennifer’'s father, Martin Enbry, Sr., her best friend, Carol
Thomas and her brother, Ricky Enbry, who all testified as to
their loss. (T. XX 1545-1547, 1548-1549, 1550-1553). Her
brother also testified regarding the enotional trauma of finding
the body of his dead sister. (T. XX 1552). Wanda Wite, the
victim of the 1989 arned burglary and aggravated assault
testified. (T. XX 1522-1544). She testified that she was |iving
in Jacksonville in October of 1988. (T. XX 1523). She lived in
a townhone. On COctober 30, 1988, she was at hone asleep in bed
with her niece. (T. XX 1524-1525). She had a gun underneath the
bed. (T. XX 1527). A man entered the bedroom and put a gun to
her head. (T. XX 1528). He nmade her go into the bathroom at
gun point. (T. XX 1528). In the bathroom he laid her on the
fl oor face down, gagged her, tied her hands behind her back and
pul l ed her shirt over her face so she could not see him (T. XX

1528). He was wearing gloves and skull cap covering his face



(T. XX 1528). He pulled her underwear down to her ankles. (T.
XX 1529). Her underwear had a sanitary napkin on them because
she was nenstruating. (T. XX 1529). She felt a warm substance
on her back. (T. XX 1530). She realized that he had ejacul ated
on her. She was afraid for her life. (T. XX 1531). After
| ocated the phone in the closet where it had been noved, she
called the police. There was no evidence of forced entry. The
man took her gun. (T. XX 1532). \Wile she could not see face

she identified himin a photo |ine-up. She previously had net
Bel cher outside the courthouse, who was wusing the nanme of
Marshall Evans, and he offered her a job opportunity. (T. XX
1533-1534). At a later neeting, he had her fill out a job
application which included her home address. (T. XX 1535). He
never obtained a job for her. The prosecutor asked if she could
identified the defendant and she identified Belcher. (T. XX
1537, 1543- 1544) . The prosecutor introduced the three oprior
convictions including a 1976 robbery with the police report and
the 1981 New York attenpted robbery with police report. (T. XX
1553-1555).

Def ense counsel presented eleven w tnesses during the penalty
phase. Bel cher’s nother, Earline Floyd, his sister, Lashawn
Cason, and two aunts, Betty Burney & Priscilla Jenkins,
testified. (T. XX 1559-1589, 1599- 1611; 1589- 1599; 1612- XX
1627). St ephanie Cook, who was a |literacy coordinator at
Appal achee Correctional Institution testified that Belcher was
her educat i onal aide and encouraged other i nmat es to

participate. (T. XXI 1627-1663). Laura Flowers, who enployed at



the Duval County Jail, testified that Belcher was not a
discipline problem (T. XXl 1664-1666). Five inmates or forner
i nmates, Robert Hi ers, Mchael Suggs, Alfonzo Snmalls, Dwayne
Hayes and Destin Turner, testified that Belcher helped him in
vari ous ways, such as being a tutor and coach while they were in
prison. (T. XXI 1666-1762). Bel cher waived the right to
testify at the penalty phase. (T. XXI 1765-1766). The jury
recommended death by 9 to 3. (R Il 582 ; T. XXII 1840).

The trial court ordered both sides to submt witten
sentenci ng nenorandunms. (T. XXl 1846). Both the State and the
defense submtted witten sentencing nenoranda. (R |11 598-606;
R |1V 616-624).' The State argued in favor of three statutory
aggravators: (1) prior violent felonies including a 1989 arned
burgl ary/ aggravated assault which the State noted was “very
simlar” to this nurder, a 1981 attenpted robbery and a 1976
robbery; (2) the <capital felony was comitted while the
def endant was engaged in the comnm ssion of the crinme of sexual
battery and (3) the nurder was heinous, atrocious and cruel.
The State’'s position was that the HAC aggravator applied even if
the victimwas rendered unconscious quickly and that Dr. Floro' s
testinony established that the victim“would, at a m nimum have
been conscious for 30 seconds to a mnute”. The State’s neno
conceded that the evidence established all eight proposed
mtigators but agrued that they should be given very little

wei ght because the defendant siblings also grew up in a high

1 The record contains two nenorandum in favor of |ife both

have a April 24, 2001 certificate of service date and the second
seens to be a verbatimcopy of the first.
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crinme area, the defendant had a good nother, and the inmates
W tnesses were not credible. The defense sentencing nmeno
admtted that the State proved the three prior violent felonies
aggravator. (R 11l 599). Def ense counsel argued that Dr.
Floro’s testinony that “he only takes a few second to put
sonebody into wunconsciousness while you are being strangled”
precluded a finding of the heinous, atrocious or cruel
aggr avat or. The defense neno proposed eight non-statutory
mtigators, some with subparts. (R 1Il 602-604).2 The defense
meno asserted that the death sentence was not proportionate in
this case relying on Larkins v. State, 739 So.2d 90, 95
(Fla.1999). (R 111 605).

The Spencer® hearing was conducted on My 3, 2001. (R XX |
1848). The State presented no additional evidence, and relied
mainly on its sentencing neno, but argued in favor of a
gui del i nes departure sentence on count Il. (T. XXII 1858). The
defense presented three letters from relatives and a college

transcript. (T. XXI| 1848, 1855, R |V 607-613)% Defense counsel

2 The trial court found all eight proposed mtigators.
I ndeed, the trial <court turned the subparts into separate
mtigators and independently found those as well for a total of
fifteen.

8 Spencer v. State, 615 So.2d 688 (Fla.1993).

* One letter is froma cousin, Wanda G aham who recounted
the defendant’s enotional support t hrough  her difficult
pregnancy. (R 1V 607). The second letter is from Belcher’s
father pleading for nercy. (1V 608). The third letter is from
Bel cher’ s grandnot her asserting the the defendant was getting
his life on track. (R 1V 609). The college transcript is from
Marist College in New York show ng the defendant making a C+ in
Al gebra in sumer of 1979 but withdrawing failing in Fall of
1979. (R 1V 613).



made a notion for new penalty phase. The trial court denied the
motion. (T. XXII 1852). The defendant addressed the court
expressing his renorse. (T. XXI| 1856).

The sentencing hearing was held on My 17, 2001. (T. XX
1862). Def ense counsel explained that while the defendant
suffering from AIDS which was potentially mtigating, the
defendant, for privacy reasons, did not want his nedical records
and condition submtted to the court. (T. XXII 1864-1866). The
trial court found three statutory aggravators: (1) prior violent
felonies including a 1989 arned burglary/aggravated assault, a
1981 attenpted robbery and a 1976 robbery which he gave great
wei ght; (2) the capital felony was commtted while the defendant
was engaged in the comm ssion of the crine of sexual battery
which he give great weight; (3) the nmnurder was heinous,
atrocious and cruel which the trial court gave great weight.
(XXI'l 1868-1876). The trial court noted the “eerie simlarities”

between the instant offense and the 1989 arned burglary. (T.

XX 1871). VWile the trial court found no statutory
mtigators, it found fifteen non-statutory mtigators: (1)
Bel cher is considerate, generous and concer ned, (2) the

defendant loves his famly and they love him (3) the defendant
has not lured anyone else in his famly into trouble with the
law; (4) the defendant has done many kinds things for his
famly; (5) the defendant has encouraged his cousins to do well;
(6) the defendant often has been thought of by his famly as a
mentor and role nodel; (7) defendant has maintained contact with

his relatives while in prison; (8) the defendant was raised in



a high crine area and evidently unable to resist the tenptation
of crime; (9) the defendant was sent to an adult prison at an
early age and it affected his developnent; (10) the defendant
never abused alcohol or drugs; (11) the defendant has shown
concern for the younger inmates and has had a positive effect on
their lives; (12) the defendant can continue to to make positive
contribution to society by helping younger inmates; (13) the
defendant has not been a disciplinary problem (14) the
def endant di splayed proper behavior during trial and (15) the
def endant di spl ayed renorse and genui ne concern for the distress
caused to his famly and to the famly of the victim The tria
court assigned “sone weight to each with greater weight being
assigned” to the defendant continuing to benefit society in
prison by providing useful advice to other inmates and his
famly. (T. XXIl 1880-1881). The trial court found that the
three statutory aggravators “far outweigh” the non-statutory
mtigators. (T. XXIlI 1882). The trial court sentenced the
defendant to death for the nmurder and to 25 years’ incarceration

for the sexual battery. (T. XXl 1882-1883).



SUMVARY OF ARGUNVENT

| SSUE |

Bel cher asserts that the prosecutor inproperly argued the
avoid arrest aggravator in closing argunment of the penalty
phase. The State respectfully disagrees. The prosecutor
argunents were designed to prove the prior violent felony
aggravator, not the avoid arrest aggravator. The prosecutor was
arguing the escalating nature of Belcher’s prior violent
fel oni es. Moreover, even if the comments are viewed as non-
statutory aggravation, they do not anpbunt to a violation of the
Ei ght h Amendnent . Non-statutory aggravation is constitutionally
perm ssi bl e. Hence, the 1is no constitutional vi ol ati on
regardl ess  of how the prosecutor coments are viewed.
Furthernore, the error, if any, was harnless. The jury was
instructed The jury was instructed to consider only statutory
aggravating circunstances and given only three aggravators to
consider. The jury would have used this argunment as support for
two identified aggravators or wuld have considered them
meani ngl ess because those were the only options before it.
Thus, the trial <court properly overruled the objection and

properly denied the notion for mstrial.

| SSUE |1

Appel | ant asserts that the trial court abused its discretion
in giving the heinous, atrocious and cruel aggravating
instruction and in finding the nurder to be heinous, atrocious

and cruel. Bel cher contends that because the victim was

-10 -



rendered unconscious within a mnute, there was no prolonged
suf fering. The State respectfully disagrees. Strangul ati on
murders are nearly per se HAC The victim was strangled and
drowned in her own bathtub. She was conscious at the beginning
of the attack and was aware of her inpending death prior to
bei ng rendered unconsci ous. Furthernore, the victim was raped
prior to being strangled. The fear and enotional strain during
the rape contributes to the heinous nature of the nurder. Thus,
the trial court properly instructed the jury and properly found

the nmurder to be hei nous, atrocious and cruel.

| SSUE |11

Bel cher contends that the trial court abused its discretion
by giving the standard “catch-all” jury instruction on
mtigation rather than the requested special jury instructions
on mtigating circunstances. The State respectfully disagrees.
First, the list contained directed verdicts, not special jury
i nstructions. Moreover, this Court has held repeatedly that the
standard “catch-all” instruction is sufficient and proper. The
error, if any, was harm ess. Defense counsel argued to the jury
the content of al | the requested speci al i nstructions.
Additionally, the prosecutor did not argue that any of the
proposed mtigation on the list should not be considered as
mtigating. Thus, the trial court properly instructed the jury

on mtigation.

| SSUE |V
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Bel cher asserts that his death sentence violates the holding
of Apprendi v. New Jersey, 530 U S 466, 120 S. C. 2348, 147
L. Ed. 2d 435 (2000). The requirenents of Apprendi and Ring were
met in this case. Apprendi requires a jury rather than a judge
make the determ nation of certain facts and that those facts be
proven beyond a reasonable doubt rat her than by the
pr eponder ance standard. Both requirenents were net. The jury
recoomended a death sentence and the aggravators were proven
beyond a reasonable doubt. Bel cher cannot present a valid
Apprendi challenge to Florida's death penalty statutes. Bel cher
had a jury at sentencing. A jury was present during the penalty
phase; heard the evidence of aggravators and mtigators; was
instructed on aggravating circunstances and the requirenent that
they be proven beyond a reasonabl e doubt. Bel cher’s jury then
recoomended death by a 9 to 3 vote. In Florida, only a
defendant in a jury override case has any basis to raise an
Apprendi challenge to Florida’s death penalty statute. A
capital defendant who has had a jury reconmend death sinply
cannot claimthat his right to a jury trial was violated. There
can be no violation of the right to a jury trial under these
facts. Thus, the death penalty inposed in this case does not

vi ol ate Apprendi or Ring.
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ARGUNMENT

| SSUE |
DD THE TRIAL COURT ABUSE |ITS DI SCRETION BY
ALLON NG THE PROSECUTOR TO ARGUE THE ESCALATI NG
NATURE OF BELCHER S PRIOR VI OLENT FELONIES IN
CLOSI NG ARGUMENT OF THE PENALTY PHASE?
(Rest at ed)

Bel cher asserts that the prosecutor inproperly argued the
avoid arrest aggravator in closing argunment of the penalty
phase. The State respectfully disagrees. The prosecutor
argunents were designed to prove the prior violent felony
aggravator, not the avoid arrest aggravator. The prosecutor was
arguing the escalating nature of Belcher’s prior violent
fel oni es. Moreover, even if the comments are viewed as non-
statutory aggravation, they do not anpbunt to a violation of the
Ei ght h Amendnent . Non-statutory aggravation is constitutionally
perm ssi bl e. Hence, the 1s no constitutional vi ol ati on
regardl ess  of how the prosecutor coments are viewed.
Furthernore, the error, if any, was harnless. The jury was
instructed The jury was instructed to consider only statutory
aggravating circunstances and given only three aggravators to
consider. The jury would have used this argunent as support for
two identified aggravators or wuld have considered them
meani ngl ess because those were the only options before it.

Thus, the trial court properly overruled the objection and

properly denied the notion for mstrial.

The standard of review
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The standard of review for prosecutorial comments in argunent
is abuse of discretion. MArthur v. State, 801 So.2d 1037, 1040
(5" DCA 2001)(noting the standard of review of a trial court's
decision overruling objections to coments made during closing
argunents is abuse of discretion citing More v. State, 701
So. 2d 545, 551 (Fla.1997). A trial court has w de discretion in
controlling the coments nade during closing argunent and
appel late courts will generally not interfere unless an abuse of
di scretion is showmn. Mwore v. State, 701 So. 2d 545, 551 (Fla
1997); Gcchicone v. State, 570 So. 2d 902, 904 (Fla. 1990).
Both the prosecutor and defense counsel are granted w de
latitude in closing argunent. Ford v. State, 802 So.2d 1121,
1129 (Fla. 2001);Breedlove v. State, 413 So. 2d 1, 8 (Fla.
1982) (observing wide latitude is permtted in arguing to a
jury). Appel lant inproperly identifies the standard of review
as de novo. |IB at 22. Belcher cannot change the standard of
review by wapping a claimof due process around this issue. Cf
Branan v. Booth, 861 F.2d 1507, 1508 (11t" Cir.1988) (hol di ng that
a state law issue "couched in ternms of equal protection and due
process" renmains a state law issue that is not cognizable in

federal habeas). The standard of review is abuse of discretion

The trial court’s ruling

During closing argunent of the penalty phase, the prosecutor
was discussing the three aggravators the State sought. (T. XX

1782-1792). The prosecutor stated:
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Let’s talk about the first aggravator, prior violence.
Now, you heard testinony today that this defendant was
previously convicted of arned burglary and aggravated
assault. You heard that on October 30'" of 1988, here in
Jacksonville, he cone into contact with the victim Wnda
Wi te. She was a female 21 years old and what happened?
She was in her townhonme m nding her own business, asleep,
when this defendant broke in, and, as you recall her
testinony, there was no signs of forced entry. He was
wearing gloves, didn't |eave any fingerprints, and he had
his face conceal ed. And at gunpoint, wusing her own gun,
he forced her where? |Into the bathroom And while there
in the bathroom he forced her to lie face down on the
fl oor, he gagged her, put sonething in her nouth, he tied
her hands up, he covered her face and then he pulled her
panti es and then he masturbated on her.

In spite of all that, she was able to identify him
because she recognized his voice and his body build and
you recall that testinony that she provided today to you,
that she had nmet him In fact, nmet him outside the
courthouse when he was claimng he had a job for her,
which, in fact, he did not.

The other thing that’'s inportant about that aggravator
is that he was convicted on February 27t" of 1989 and he
was sentences to prison. He got seven years and he got

five years concurrent. So after he served his tinme in
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prison, what did he do? He got out and he commtted this
mur der .

You also heard about another prior violent crine, a
robbery, New York, on January 21 of 1976 when the
def endant was 15 years old. Wat did he do? He cane into
contact with the lady by the name of Ellen Schnur - |
believe is how you pronounce her name - 31 years old,
m ndi ng her own busi ness. He approached her told her he
had a gun, placed his hand in his pocket and robbed her.
On Septenber 29t 1976, he was sentenced to five years in
prison in New York. Did he learn by that action?

You heard about an attenpted robbery in Decenber of
1980, New York agai n. He cone again into contact with a
female, Patrick Mles, 27 years old, and forcibly took a
pocket book from her, knocked her to the ground, again
another crinme of violence on his part. And on My 1St
1981, he was sentenced to a term of one and a half to
three years.

Now, we go back to the aggravating circunstances. Has
the State proven nunber one? W have done it three tines.
Is that entitled to great weight? Yes. You just don’'t
have one incident, you don’'t have two incidents, you have
three separate incidents. Wwen? |In January of 1976, got
a robbery. GCot five years. Got out of prison. Wat does
he do? Goes back. Does another robbery. Violent crine.
This time he got one and half to three years. What

happens? He gets out of prison. VWhat does he do?
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Commits an arned burglary, and then an aggravated assault
the sane tine. And what happens then? He does five
years, seven years concurrent. He gets out and he commts
this murder.

Don't those violent crimes show his true character?
Doesn’'t it show that he is a person who refuses to |earn
from prior experience? You mght restate that. You m ght
say he actually learned from one of those experiences.
What did he learn regarding Ms. Wite? She was able to
identify him Ms. Enbry wasn't able to come into this
court and identify him
DEFENSE COUNSEL: Your Honor, excuse ne. May | make an
obj ection at side-bar.

THE COURT: Al right. Your Honor, | think that 1is
obj ecti onabl e. It’s a thinly veiled argunent about
elimnation of a witness. Elimnation of a witness is not
an aggravator that the State proved, nor can they do it
but that is what the argunent is all about. It’s not an
argunment about anything but that. Has nothing to do with
any of the aggravators.

THE COURT: For the State.

THE PROSECUTOR: Wth all due respect, |’m not arguing that
as an aggravator. That’s not one of the enunerated ones

| haven’t said anything about elimnation of a wtness.
I’m talking about the prior violent <crinme which [|I’'m
allowed to do that. That is a prior aggravator.

THE COURT: The objection is overrul ed.
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THE PROSECUTOR: May | proceed?

THE COURT: Yes, sir

THE PROSECUTOR. So we have three prior crimes of violence
involving Ms. White, Ms. Schnur, and Ms. Mles. And what
happens next? W talk again about what he did to Jennifer
Enbry because one of the aggravators that has been proven
in this case is that he commtted the nurder while he was
engaged in the conmm ssion of a sexual battery.

Did the evidence not prove that there was a struggle
inside that home? D d the evidence not prove that there -
pardon ny | anguage - were injuries to her vagina? D d the
evidence not prove that he left his DNA inside Ms. Enbry
and on the slipper? What does this aggravator prove?
That the defendant is wlling to kill to cover his tracks.
That he chose to kill in addition to commtting a

dangerous violent felony, sexual battery.

DEFENSE COUNSEL: Your honor, excuse ne. I renew the
obj ecti on. | have to renew the objection | just made at
t he bench.

THE COURT: It’s overrul ed.

DEFENSE COUNSEL: On the sanme grounds.
(T. XXI 1782-1787). At no point in his discussion of the three
aggravators, did the prosecutor actually use the phase *“avoid
arrest” or “witness elimnation.” (T. XX 1782-1792). Def ense
counsel, after the jury had retired, renewed his objection nmade
during closing argunent and noved for a mstrial based “the

cunmul ative effect of those errors.” (T. XXII 1838).
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Pr eservati on

This issue is preserved. Counsel objected to the coments
twice and obtained a ruling from the trial court. Wi | e not
necessary because the objections were overrul ed, defense counsel

also noved for a mistrial.> Thus, the issue is preserved.

Merits

To require a new trial, the prosecutor’s comments nust either
deprive the defendant of a fair and inpartial trial, materially
contribute to the conviction, be so harnful or fundanentally
tainted as to require a new trial, or be so inflammtory that
they mght have influenced the jury to reach a nore severe
verdict than it would have otherw se reached. Voorhees v. State,
699 So.2d 602, 614 (Fla. 1997). Moreover, with comrents that
are susceptible of differing interpretations, Court should not
assune that the jury took the comment in the nobst sinister of
the two interpretations. Donnelly v. DeChristoforo, 416 U. S
637, 94 S.Ct. 1868, 40 L.Ed.2d 431 (1974)(observing that a court

> Taylor v. State, 583 So.2d 323,330, n.4 (Fla.
1991) (explaining that when the trial ~court overrules the
objection to the prosecutor's closing argunent rather than
sustaining it, there is no requirenent that defense counsel
request a curative instruction or nove for a mstrial to
preserve the issue for appellate review citing Holton v. State,
573 So.2d 284, 288 (Fla. 1990)); Conpare Sinpson v. State, 418
So.2d 984 (Fla.1982)(concluding when trial ~court overrules
cont enpor aneous obj ection, defendant need do nothing further to
preserve issue for appeal),wth WIson v. State, 436 So.2d 908
(Fla.1983) (concluding when trial court sustains contenporaneous
obj ecti on, defendant nust take further action, i ncl udi ng
requesting curative instruction or mstrial, to preserve issue
for appeal).
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should not lightly infer that a prosecutor intends an anbi guous
remark to have its nost damagi ng neaning or that a jury, sitting
through |engthy exhortation, wll draw that meaning from the
pl ethora of |l ess dammging interpretations). Al so, t he
chal | enged remarks nust be considered in context.® Unintentional
remarks should be viewed wth tolerance in light of the
realities of closing argunments. Donnelly v. DeChristoforo, 416
Us 637, 94 S.C. 1868, 40 L.Ed.2d 431 (1974)(noting that
summati ons are seldom carefully constructed in toto before the
event and inprovisation frequently results in inperfect syntax
and neanings that are |less than crystal clear).

The prosecutor’s argunents were designed to prove the prior
violent felony aggravator. The prosecutor was arguing the
escalating nature of Belcher’'s prior violent felonies. A
pr osecut or may properly argue the nature of the prior
convictions in the penalty phase and, consequently, t he
escal ating nature of those prior violent felonies. Carpenter v.
State, 785 So.2d 1182, 1208 (Fla. 2001)(noting that the details
of the prior violent felony convictions are admssible in the
penalty phase of a capital trial because the jury should be
informed of the nature of the prior crines to be able to engage
in a character analysis necessary to determ ne whether the death

penalty is appropriate). The prosecutor was arguing the “eerie

® United States v. Delgado, 56 F.3d 1357, 1363 (11" Cir.
1995) (noting that prosecutor’s inproper vouching argunment nust
be viewed in context, assessing the probable jury inpact);
Johnson V. Wi nwri ght, 778 F. 2d 623, 631 (11th
Cir.1985) (eval uating chall enged coments in |ight of the rest of
the prosecutor’s speech).
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simlarities” between the instant offense and the prior arned

burglary which also had a sexual aspect but noting that they

differed in one inportant aspect - Belcher killed his victim
this tine. The prosecutor next was arguing in support of the
sexual battery aggravator that the defendant chose to kill in
addition to commtting sexual battery. So, the prosecutor’s

argunent, in context, was proper.

Appel l ant contends that the introduction of a non-statutory
constitutionally taints his death sentence. Consi derati on of
non-statutory aggravating factors is not a violation of the
Ei ght h Amendnent. A jury constitutionally may consider non-
statutory aggravators. ! | ndeed, the Federal Death Penalty Act
explicitly allows consideration of non-statutory aggravation.
United States v. Allen, 247 F.3d 741, 758 (8" Cr. 2001),
petition for cert. filed, (U. S Cct . 22, 2001) ( No. 01-

7310) (finding no Eighth Anmendnment infirmty with the provision

'‘Barclay v. Florida, 463 US. 939, 103 S.C. 3418, 77
L. Ed. 2d 1134 (1983)(noting that the trial judge' s consideration
of a non-statutory aggravating circunstance was inproper as a
matter of state |aw because Florida |aw prohibits consideration
of nonstatutory aggravating circunstances but noting “nothing in
the United States Constitution prohibited the trial court from
considering Barclay's crimnal record”); Winwight v. Goode,
464 U.S. 78, 104 S. . 378, 78 L.Ed.2d 187 (1983) (holding that
the trial court’s reliance on an extra-statutory aggravating
factor did not violate the Eighth Amendnent); Fox v. Coyle, 271
F. 3d 658, 666 n. 3 (6" Cr. 2001)(noting that it is Chio's
capital punishnment schene that prohibits consideration of the
nature and circunstances of the crinme as aggravating factors,
not the federal constitution); Babbitt v. Calderon, 151 F.3d
1170, 1178 (9th Cir. 1998)(concluding to the extent that the
defendant is arguing that the prosecutor’s comments msled the
jury into <considering his background as aggravating, his
argunent fails because nothing in the Constitution limts the
consi deration of nonstatutory aggravating factors).
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of the Federal Death Penalty Act ( FDPA) which all ows
consideration of non-statutory aggravation once one statutory
aggravator is found). It is solely Florida law that prohibits
consideration of non-statutory aggravating circunstances, not
the federal constitution. The comments, even if they are viewed
as non-statutory aggravation, do not anmount to a violation of
the Ei ghth Anmendnent. Thus, the trial court properly overruled

t he objection and properly denied the notion for mstrial.

Har nl ess Error

The error, if any, was harmess. The jury was instructed to
consider only statutory aggravating circunstances and given only
three aggravators to consider. (T. XXII 1829-1830). The jury
woul d have used this argunment as support for two identified
aggravators or would have considered them neaningl ess because
those were the only options before it. The jury would not know
that there is a statutory aggravator dealing wth wtness
el i mnation. The jury would not interpret the remark as
anything other than support for the identified aggravators.

Hence, any error was harni ess.
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| SSUE 11
THE TRIAL COURT ABUSE ITS DI SCRETION IN G VING
THE HAC | NSTRUCTI ONS AND | N FI NDI NG THE HOM Cl DE
TO BE HAC? (Rest at ed)

Appel | ant asserts that the trial court abused its discretion
in giving the heinous, atrocious and cruel aggravating
instruction and in finding the nurder to be heinous, atrocious
and cruel. Bel cher contends that because the victim was
rendered unconscious within a mnute, there was no prolonged
suffering. The State respectfully disagrees. Strangul ation
murders are nearly per se HAC The victim was strangled and
drowned in her own bathtub. She was conscious at the beginning
of the attack and was aware of her inpending death prior to
bei ng rendered unconsci ous. Furthernore, the victim was raped
prior to being strangled. The fear and enotional strain during
the rape contributes to the heinous nature of the nurder. Thus,
the trial court properly instructed the jury and properly found

the nmurder to be hei nous, atrocious and cruel.

The trial court's ruling

At trial, Dr. Floro testified it only takes a few seconds of
being strangl ed before the victimis rendered unconscious. (XIV
655- 656) . In his deposition that was introduced into evidence
Dr. Floro averred that the victimwas probably only consci ous 30
seconds before she inhaled water. (R [l 531-532). At trial,
def ense counsel argued that the jury should not be instructed on
HAC based on Dr. Floro's trial testinony citing Elam v. State

636 So.2d 1312 (Fla.1994). (T. XX 1453-1473). The trial court
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inquired if there were any Florida Suprene Court question
quantifying “prolonged” suffering. (T. XX 1462). The prosecutor
argued that strangulation cases are per se HAC quoting Onme v.
State, 677 So.2d 258, 263 (Fla.1996) and that evidence, i.e. the
broken shower rod, the shower curtain under the victim and the
victims internal and external bruises, showed that there was a
struggle and that the victim was also conscious during this
tine. (T. XX 1464-1466). Def ense counsel attenpted to
di stinguish the strangulation case by noting that drowning was
the primary cause of death wth strangulation being the
secondary cause. (T. XX 1467). Def ense counsel noted that a
shower curtain can be pulled down in an instant. (T. XX 1468).
The trial court ruled that this argunment is “probably one that
is better presented to the jury because it wll depend on how
the jury views that evidence.” (T. XX 1468). The trial court
ruled that there was sufficient evidence and that the jury
should be instructed on the HAC aggravator. (T. XX 1468). He
explained that the fact that the victim may only have been
conscious 30 seconds was a prima facie show ng of HAC and that
the drowning increase, rather than |essened, the heinousness.
(T. XX 1469). The trial court agreed to add | anguage to the HAC
instruction that the actions of the defendant after the victim
was unconsci ous cannot be considered in determ ning HAC based on
Judge Schaeffer’s manual on capital cases. (T. XX 1490-
1496, 1505- 1512) . The trial court instructed the jury on HAC
including the statenment that events occurring after the victim

| ost consciousness should not be considered. (T. XXIlI 1830;R
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11 576). In his sentencing nenorandum and at the Spencer
hearing, defense counsel repeated this argunent. The trial
court found the nurder to be heinous, atrocious or cruel. (XX
1875-1876). The trial court explained:
The evidence established at trial beyond a reasonable
doubt that the victim Jennifer Enbry, was strangled and
drowned in her own bathtub. The evidence nost favorable
to the defendant is that the process of strangulation and
drowni ng woul d have taken upwards of 30 seconds and coul d
have taken several m nutes. Strangulation of a victim
creates a prima facie case for the aggravating factor of
hei nous, atrocious or cruel, wth the citations. When
coupled with the additionally tortuous act of drowning a
victim at the sane tine that she was being strangled,
there can be no question that the aggravating factor has
been proven beyond a reasonabl e doubt. The evidence does
not support the defendant’s argunent that the victim was
rendered imrediately unconscious by the acts of the
mur der er . On the contrary, the evidence in the bathroom
indicates a struggle in which the victim fought against
her attacker. She sustained injuries to her head and
shoulders as well as to the her neck in the process of
being strangled and drowned. The Medi cal Exam ner
testified that all of the injuries he observed on the
victim occurred while she was still alive. The only
conclusion from the evidence is that Jennifer Enbry knew

what was happening to her as she was being manually
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strangled and drowned even if only for a mtter of 30
seconds to a m nute.

(XXl 1875-1876; R |V 632d-¢e).

Pr eservati on

This issue is preserved for appellate review Bel cher made
the same argunent in the trial court he asserts as error on
appeal . He asserted that the jury should not be instructed on
HAC and argued in this sentencing nmeno and at the Spencer
hearing that the trial court should not find this aggravator.

Thus, the issue is preserved.

St andard of Revi ew

Appel l ant incorrectly asserts that the standard of review is
de novo albeit in the next sentence he seens to admt that the

conpetent and substantial standard governs.?® The correct

8 \Wiile the standard of review for the sufficiency of the
evidence for a conviction is de novo, this is because the
appellate court is not actually reviewing the jury s verdict;
rather, the appellate court is reviewwng the trial court’s
decision to send the case to the jury. Pagan v. State, 27 Fla.
L. Weekly S299, 2002 W 500315, *5 (Fla. April 4, 2002)(stating
that the de novo standard of review applies to appellate review
for a nmotion for judgnent of acquittal);Jones v. State, 790
So.2d 1194 (Fla. 1st DCA 2001) (en banc)(holding that the standard
of review of a notion for a judgnent of acquittal is de novo and
receding from prior cases which had held that the standard was
abuse of discretion). The court is reviewing the |egal decision
to send the case to the jury, not the jury's verdict as fact
finder. Florida appellate courts do not review the jury’'s
verdict; they nerely review the judge’'s decision to send the
case to the jury. Tibbs v. State, 397 So.2d 1120, 1123 & n. 10
(1981) (Tibbs I11)(explaining that appellate court’s only function
is to determne sufficiency as a mtter of law |egal
sufficiency alone, as opposed to evidentiary weight, is the
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standard of review is conpetent and substantial evidence.
Wllacy v. State, 696 So.2d 693, 696 (Fla.1997)(noting that it
is not this Court's function to reweigh the evidence to
determ ne whether the State proved each aggravating circunstance
beyond a reasonable doubt; rather, that is the trial court’s
j ob). Florida’ s “conpetent, substantial evidence” standard of
review is akin to the federal “clearly erroneous” standard of
revi ew. Under this standard of review, the trial court’s
decision cannot nerely be arguably wong; rather, the trial
court decision’s nust be wong “with the force of a
five-week-old, unrefrigerated dead fish”. Parts & Elec. Mdtors,
Inc. v. Sterling Elec., Inc., 866 F.2d 228, 233 (7th G r.1988);
Fisher v. Roe, 263 F.3d 906,912 (9" Cir. 2001)(discussing the
clearly erroneous standard of review and noting that
unfortunately, many |awers do not fully appreciate the height
of the hurdle they nust clear when attenpting to convince us
that a fact found by the trial court was clearly erroneous).

Appel | ant does not even begin to net this hurdle.

Merits

Strangul ation creates a prima facie case of HAC. Overton v.
State, 801 So.2d 877, 901 (Fla. 2001)(citing One v. State, 677
So.2d 258, 263 (Fla.1996) and quoting Hitchcock v. State, 578
So.2d 685, 692 (Fla.1990)(observing that “strangulations are

appropriate concern of an appellate tribunal). However, when
this Court is reviewing a trial court’s order finding HAC, this
court is reviewng the trial court’s findings of facts and the
standard of review for all factual findings is the conpetent,
substanti al standard.
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nearly per se heinous."). Strangulation of a conscious victim
i nvol ves the foreknowl edge of death, extreme anxiety and fear,
and is a nethod of killing to which the factor of heinousness is
appl i cabl e.® This Court has consistently wupheld the HAC
aggravator in cases where a conscious victimwas strangled.10

Bel cher basically argues that because the victim was not
conscious for long, this precludes a finding of HAC. The victim
was conscious during the rape, the strangulation and the
dr owni ng. Francis v. State, 808 So.2d 110, 135 (Fla.
2001)(noting this Court has repeatedly upheld findings of HAC
where the nedical examner has determined that the victim was
consci ous even though only for seconds); Mansfield v. State, 758
So.2d 636, 645 (Fla. 2000)(rejecting argunent that where the
medi cal examner could not state to a degree of nedical
certainty exactly how long it took for the victim to |ose
consci ousness while being strangled that the hei nous, atrocious,

or cruel aggravator cannot be established as “wthout nerit” and

°® Overton v. State, 801 So.2d 877, 901 (Fla. 2001):; Bow es
v. State, 804 So.2d 1173, 1178 (Fla. 2001)(observing that
strangulation of a conscious nurder victim evinces that the
victim suffered through the extrene anxiety of inpending death
as well as the perpetrator's wutter indifference to such
torture).

1 Bowles v. State, 804 So.2d 1173, 1178 (Fla. 2001)(citing
Mansfield v. State, 758 So.2d 636, 645 (Fl a.2000), cert. denied,
532 U.S. 998, 121 S.Ct. 1663, 149 L.Ed.2d 644 (2001); Hildw n v.
State, 727 So.2d 193, 196 (Fla.1998) and One v. State, 677
So.2d 258, 263 (Fla.1996)); Robertson v. State, 699 So.2d 1343,
1347 (1997)(noting that this Court consistently has found this
aggravator to apply where a conscious victimis strangled).
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affirmng trial court’s finding of HAC). The caselaw requires
consci ousness and acute awareness, not prol onged suffering.

Appel lant attenpts to distinguish strangulation case where
this Court affirmed a finding of HAC because those cases “were
prem sed on conscious victins suffering for a period of tine”.
None of the cited cases are premsed on tine. They are all
prem sed on the fact of strangulation conbined with the victim
bei ng conscious and therefore, are indistinguishable from the
I nstant case. | ndeed, one of the cases appellant cites, Janes
v. State, 695 So.2d 1229, 1235 (Fla. 1997), specifically notes
that the victim “died quickly” but explains because she was
conscious prior to being strangled, the nurder was HAC

Furthernmore, this victim was raped prior to being strangled
and drowned. The fear and enotional strain preceding a victinms
death contributes to the heinous nature of the nurder. Thi s
Court has repeatedly affirmed findings that the nurder was
hei nous, atrocious, or cruel even where the victinls death was
al nost instantaneous in cases where the defendant commtted a
sexual battery against the victim preceding the killing due to
the fear and enotional strain during the rape. Banks v. State,
700 So.2d 363, 366 (Fla. 1997)(affirmng finding of HAC where
victim was sexually battered for approximately twenty mnutes
before finally being shot citing Swafford v. State, 533 So.2d
270, 277 (Fla.1988) and Lightbourne v. State, 438 So.2d 380, 391
(Fla.1983)).

Bel cher’s reliance on Zakrzewski v. State, 717 So.2d 488, 493

(Fla. 1998), is msplaced. The Zakrzewski Court reversing a
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finding of HAC as to the one victim who had been rendered
unconsci ous upon receiving the first blow from the crowbar
because she was unaware of her inpending death and awareness is
a conponent of the HAC aggravator. However, Zakrzewski Court
affirmed the finding of HAC as to the children because the
def ensi ve wounds showed that both children were aware of their
i npendi ng deaths. Zakrzewski, 717 So.2d at 493. Here, the
victim was not rendered unconscious inmmediately. Jenni fer was
aware of her inpending death during the time she was being
strangled and drowned until she |ost consciousness. Mor eover ,
she was raped prior to be Kkilled wunlike the wvictins 1in
Zakr zewsKki .

Appellant’s reliance on Elam v. State, 636 So.2d 1312, 1314
(Fla. 1994), is also msplaced. The Elam Court found the
hei nous, atrocious, or «cruel aggravator inapplicable because
there was no prolonged suffering or anticipation of death. The
victim had defensive wounds and the nedical examner testified
that the attack took place in a very short period of tine
("could have been less than a m nute, maybe even half a mnute")
rendering the victim unconsci ous. Here, however, unlike El am
the victimwas raped prior to the nurder. Thus, Elamis readily
di stingui shable from the instant case. Bel cher’s reliance on
Rhodes v. State,547 So.2d 1201, 1208 (Fla. 1989), is equally
m spl aced. The victim in Rhodes was only sem conscious due to
al cohol during the strangulation. Thus, the trial court properly

instructed the jury and properly found the nurder to be HAC
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Har nl ess error

The error, if any, in instructing the jury on HAC or finding
HAC was harm ess. The jury heard the defense counsel’s argunent
agai nst the HAC aggravator in which he argued that it did not
apply because the State did not prove that the nurder, in which
the victim was render unconsciousness wth a “few seconds”, was
pitiless and unnecessarily torturous or involved a high degree
of pain. (T. XX 1807-1808). Def ense counsel argued that there
was insufficient scientific evidence and insufficient facts to
support this aggravator. (T. XXI 1808). If a jury finds that
the evidence does not support the aggravator, the jury sinply
declines to find that aggavator. A jury can, by commobn sense
al one, recognize insufficient evidence. Cf. Giffin v. United
States, 502 U S 46, 49-50, 112 S. . 466, 116 L.Ed.2d 371
(1991). So, even if there is insufficient evidence to support
this aggravator and the trial court should not have instructed
the jury on it because of that, the jury would sinply not find
that aggravator. The jury also heard defense counsel admt that
the State proved the other two aggravators, i.e., prior violent
felony and felony nurder aggravator, existed beyond a reasonable
doubt. (T. XXl 1804-1805). Furthernore, any error in the tria
court’s finding of HAC is also harmess because two other
aggravators exist including the prior violent felony aggravator
whi ch involved three prior convictions including one that, in
the trial court’s own words, had “eerie simlarities” to the
instant murder. (T. XXIlI 1871). This is not a single aggravator

case even if the HAC aggravator is stricken. Mor eover, one of
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the remaining aggravators, the prior violent felony aggravator
is a serious aggravator. Violent recidivism is a serious
aggravat or. Moreover, appellant’s crimnal history shows an
escal ating pattern of violence. Thus, the trial court would
have inposed death regardless of its finding in regard to the
HAC aggravator based on the two other valid aggravators. Hence,

any error was harnl ess.

" Florida’s death penalty statute, |ike nost other death

penalty statutes, is nodeled on the Mdel Penal Code and its
aggravat ors. The comentary to the Mdel Penal Code explains
that “the strongest popular demand for capital punishnent arises
where the defendant has a history of violence.” The reasoning
is that “the nurder reflects the character of the defendant
rather than any extraordinary aspect of the situation, and the
defendant is likely to prove dangerous to life on sonme future
occasion.” MODEL PENAL CODE § 210.6 cnt. at 136. Based on this
commentary, it is clear that violent recidivismis viewed as one
of the nbst serious aggravators.
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Sufficiency of the evidence & Proportionality
Wiile the appellant does not argue the sufficiency of the
evidence to support the convictions or the proportionality of
the death sentence, this Court has stated that it has an
i ndependent duty to review both issues even if they are not

rai sed. *? Therefore, the State wll address both issues.

The evidence is sufficient to support the convictions. This
is a DNA case. DNA evidence has been called the “single
greatest advance in the search for the truth . . . since the
advent of cross-exam nation.” People v. Wesley, 140 M sc.2d 306,
533 N VY.S. 2d 643, 644 (N.Y.Sup.Ct.1988). DNA, alone, is
sufficient to support a conviction. Roberson v. State, 16 S.W3d
156, 169 (Tx. App. C. 2000)(holding testinony of even one DNA
expert that there is a genetic match and the statistical
probability that anyone else was the source of that senen are 1
in 500 mllion is legally sufficient to support a guilty
verdict). Here, the State’s D.N.A expert, Dr. Tracy,
testified that only one in two trillion African-Anericans has
this DNA profile. (T. XVilI 1134). Basically, nunbers of this
magni tude conclusively and scientifically establish that

appel l ant was the perpetrator. Under the logic of this Court’s

12 Overton v. State, 801 So.2d 877,905 (Fla. 2001)(finding
evi dence sufficient and the death sentence proportionate althoug
not rasied by the capital defendant because of the Court’s
“i ndependent obligation to review the record”) Jennings V.
State, 718 So.2d 144, 154 (Fla. 1998)(noting the Court was
required to independently review of the sufficiency of the
evidence as well as the proportionality although not raised on
appeal by a capital defendant)
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new rul e governing postconviction D.N. A testing, if new D N A
evidence alone warrants a new trial, then D NA alone is
sufficient to sustain a conviction. Fla.RCimP. 3.853, 8§
925.11, Fla. Stat. (2001). Belcher’s defense that he could have
had sex with the victima few days earlier is belied both by the
victimis vaginal injuries and the fact that his DNA was also
found on the slippers in the bathroom of a very neat

housekeeper.®® Mreover, the defendant denied ever having sex

wth the wvictim or being in her hone. The evidence is
sufficient.
The death sentence is proportionate. There are three

aggravators in this case: (1) HAC, (2) prior violent felony and
(3) murder commtted in the course of a sexual battery. Thi s
case involves one of the nobst serious aggravators, HAC Larkins
v. State, 739 So.2d 90, 95 (Fla.1999) (observing that CCP and HAC
are two of the “nobst serious aggravators set out in the
statutory sentencing schene,”). Addi tionally, because of the
“eerie simlarities” of the prior arnmed burglary wth the
instant nurder, the prior violent felony aggravator is equally
serious. Violent recidivism is also serious aggravator.
Moreover, there are no statutory mtigators in this case. The
non-statutory mtigators, while numerous, are not of a
significant nature such a being abused as a child or nental

illness. Fur t her nor e, this Court has affirnmed the death

3 The semen could not have dripped out of the victinis

body as she was being renoved from the tub by the nedical
exam ner personnel because a plastic sheet was placed on the
bat hroom fl oor (XIV 631; XV 816)
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sentence in factually simlar cases where the victim was
strangled after being raped and in cases that involve simlar
aggravators and mitigators. Bel cher relied on Larkins v.
State, 739 So.2d 90, 95 (Fla.1999) in his sentencing nmeno to
argue that death was not proportionate. Larkins, however, is
readi |l y distinguishabl e. The HAC aggravator was not present in
Larkins. Larkins involved extensive mtigation, including two
statutory nental mtigators and eleven nonstatutory mtigators
including a low 1.Q. The Larkins Court observed that the
killing appeared “to have resulted from inpulsive actions of a
man with a history of nental illness who was easily disturbed by

outside forces.” Thus, the death sentence is proportionate.

14

Reese v. State, 768 So.2d 1057, 1060 (Fla.2000)(affirm ng
death sentence where victim was strangled to death follow ng
rape and the trial court found three aggravators: HAC, CCP and
during the <course of a sexual battery but no statutory
mtigators and seven nonstatutory mtigators); Branch v. State

685 So.2d 1250,1253, n.1 & n.2 (Fla.1996)(affirm ng death where
the wvictim was beaten, st onped, sexual |y assaulted, and
strangled and the trial court found three aggravators: HAC
prior violent felony, nurder commtted in the course of a sexual
battery, and four nonstatutory mtigators: renorse; unst abl e
chi | dhood,; positive personality traits; accept abl e conduct at
trial); Hol t on V. St at e, 573 So. 2d 284, 292 (Fl a.
1991) (affirm ng deat h sent ence for strangul ati on nmur der
followng a rape where the remaining three valid aggravators
were HAC, prior violent felony and engaged in the comm ssion of
a sexual battery and the two non-statutory mtigators found were
being a drug addict and a father); Mansfield v. State, 758 So.2d
636 (Fla. 2000)(affirmng death sentence where victim was
strangled to death and the trial court found two aggravators,
HAC and during the course of a sexual battery, no statutory
mtigation and five nonstatutory mtigators, good conduct during
trial, defendant was an alcoholic, defendant's nother was
al coholic during childhood, poor  upbringing, dysfunctiona

famly, and brain injury due to head trauma and al coholism
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ISSUE I11
DD THE TRIAL COURT ABUSE |ITS DI SCRETION BY
G VING THE STANDARD | NSTRUCTION ON M TI GATI NG
Cl RCUMSTANCES AND REFUSING TO G VE A SPEC AL
SPECI FI C  NONSTATUTORY M TI GATI NG Cl RCUMSTANCES
| NSTRUCTI ON? ( Rest at ed)

Bel cher contends that the trial court abused its discretion
by giving the standard “catch-all” jury instruction on
mtigation rather than the requested special jury instructions
on mtigating circunstances. The State respectfully disagrees.
First, the list contained directed verdicts, not special jury
i nstructions. Moreover, this Court has held repeatedly that the
standard “catch-all” instruction is sufficient and proper. The
error, if any, was harm ess. Defense counsel argued to the jury
the content of al | the requested speci al i nstructions.
Additionally, the prosecutor did not argue that any of the
proposed mtigation on the list should not be considered as

mtigating. Thus, the trial court properly instructed the jury

on mtigation.

The trial court’s ruling

During the penalty phase notion hearings, defense counsel
stated that he would submt a list of non-statutory mtigating

circunstances that he wanted the trial court to instruct on,

which he admtted are wusually denied. (T. XX 1475). The
prosecutor objected to the |ist because it enphasized the
mtigation. (T. XX 1480-1481). Def ense counsel acknow edged

that every mtigator that he was going to argue fit within the

catch-all. (T. XX 1478). The trial court expressed concern that
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if he separately listed the mtigation, the jury m ght have seen
or heard sonething that he did not articulate. (T. XX
1478, 1483) . The trial court denied the requested instructions
but noted that “the defense can certainly provide those details
in argument.” (T. XX 1483). The trial court agreed, wthout
objection from the prosecutor, to add “that would mtigate
against the inposition of the death penalty” to the standard
catch-all instruction (T. XX 1478). Def ense counsel submtted
a “list of mtigating circunstances” and requested that the |ist
be read to the jury as part of the jury instructions. (R [I1I
572). The list included such statenments as “Janes Bernard
Bel cher is considerate, generous and concerned”, “he has done
kind things for his famly”, Belcher has had a “positive effect”
on the younger inmates and Belcher “was unable to resist the
tenptation of crinme”. (R 11l 573). At the start of penalty
phase, defense counsel submtted his witten list and renewed
the request to instruct on the listed mtigation. (T XX 1513).
The trial court again denied the request but again infornmed
counsel he was welcone to argue the list to the jury. (T XX
1514). The trial court gave a slightly nodified version of the
standard "catch-all" jury instructions on mtigation. (R 111
577; T. XXI'l 1831). The instruction provided:

Among the mtigating circunstances you may consider if
establ i shed by the evidence are:

Any aspects of the defendant's character or record, and
any other circunstances of the offense that would mtigate
agai nst the inposition of the death penalty.

The trial court did not read the requested list of mtigators to

the jury.
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Pr eservati on

This issue is not preserved. Appellant properly submtted his

special jury instruction requests in witing.® However, the

submtted list is not actually a list of special jury
i nstructions. The requested list is nore akin to directed
verdicts of mtigation. The list is not worded as perm ssive
instructions; rather, they are wrded as nmandatory. For

exanple, the statenent that Belcher displayed proper behavior
during trial should have been worded, if you find that Belcher
di spl ayed proper behavior during trial, you may consider this as
a mtigating circunstance. The statenent that Belcher “was
unable to resist the tenptation of crime” is a conclusion, not
a jury instruction. Counsel cannot frane the requests regarding
mtigation in this manner. This list sinply does not contain
proposed jury instructions. This issue is not preserved
because no “special jury instructions” were submtted to the

trial court.

The standard of review

 @vlick v. State, 740 So.2d 1212,1213 (Fla. 2d DCA
1999) (holding the failure to file a witten request for a
special instruction precludes appellate review); Watkins v.
State, 519 So.2d 760, 761 (Fla. 1st DCA 1988)(noting special
jury instructions nust be in witing if the issue is to be
preserved for appellate review); Brown v. State, 206 So.2d 377
384 (Fla. 1968)(observing that ordinarily a special jury
instruction should be drafted and submtted to the trial judge).
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The standard of review for declining to give a special jury
instruction is abuse of discretion. Darling v. State, 808 So.2d
145, 160 (Fla. 2002)(concluding that the trial court did not
abuse its discretion by refusing to give a requested special
jury instruction regarding circunstantial evidence); Card .
State, 803 So.2d 613, 624 (Fla. 2001)(stating that the decision
on whether to give a particular jury instruction is wthin the
trial court’s discretion). Belcher incorrectly asserts that the
standard of review is de novo. IB at 37. Bel cher cannot change
the standard of review by wapping a claimof due process around
this issue. Cf. Branan v. Booth, 861 F.2d 1507, 1508 (11t"
Cir.1988)(holding that a state law issue "couched in terns of
equal protection and due process” remains a state |aw issue that
is not cognizable in federal habeas). The standard of review is

abuse of discretion.

Merits

These special jury instructions are not proper statenents of
the | aw Special jury instructions nust be correct statenments
of the law or a trial court may properly refuse to give them
Stephens v. State, 787 So.2d 747, 756 (Fla. 2001)(noting that to
be entitled to a special jury instruction, the special
instruction nust be a correct statement of the |aw). The i st
contains a series of inproper directed verdicts on mtigation
The list does not inform the jury that they my properly
consider such things on the list as mtigating; rather, it makes

factual findings in mtigation and then inforns the jury that
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they must agree with these findings. Whet her Bel cher has ever
abused al cohol or drugs is a question of fact for the jury to
det erm ne. Mtigating instructions framed in this manner are
not correct statements of the | aw

This Court has held repeatedly that the “catch-all” standard
jury instruction on nonstatutory mtigation when coupled wth
counsel’s right to argue mtigation is sufficient.® Justice
Anstead has expressed concern wth the adequacy of the
“catch-all” jury instruction. Downs v. Moore, 801 So.2d 906, 918
(Fla. 2001)(Anstead, J., concurring). Justice Anstead thinks
that the “brief” instruction did not sufficiently inform the
jury that they could properly consider anything as nonstatutory
mtigation. However, this concern ignores the ability of
defense counsel to argue specific mtigation and tie that
argunent to the catch-all instruction. | ndeed, the | anguage of
the catch-all, “any aspect of the defendant's character or
record and any of the circunstances of the offense that the
defendant proffers as a basis for a sentence |ess than death” is
from Lockett. Lockett 438 U S. at 604, 98 S.C. 2954. Through
the conbination of counsel’s argunents and the catch-al
instruction, the jury would know that it could consider anything
to be mtigating. The due process right to informthe jury may
be satisfied either through a jury instruction or argunent of

counsel. Simobns v. South Carolina, 512 U S. 154, 114 S. C.

% Booker v. State, 773 So.2d 1079, 1091 (Fla.?2000);
Zakrzewski v. State, 717 So.2d 488, 495 (Fla.1998); Elledge v.
State, 706 So.2d 1340, 1346 (Fla.1997); Janes v. State, 695
So. 2d 1229, 1238 (Fla.1997).
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2187, 129 L.Ed.2d 133 (1994) (0O Connor, J., concurring)(holding
that due process entitles the defendant to inform the jury of
his parole ineligibility, either by a jury instruction or by
counsel’s argunent). A capital defendant receives both a
general jury instruction on mtigation and the right to present
speci fic argunent by counsel.

In Boyde v. California, 494 U S. 370, 381, 110 S.C. 1190,
1198, 108 L.Ed.2d 316 (1990), the United States Suprene Court
upheld a catch-all mtigating jury instruction. California s
general mtigating instruction, referred to as factor (k),
allowed the jury to consider: “any other circunstance which
extenuates the gravity of the crime even though it is not a
| egal excuse for the crinme.” Boyde argued that this jury
instruction violated the Ei ghth Amendnent because it did not
allow the jury to consider his background and character as
mtigating evidence because the |anguage “extenuates the gravity
of the crime” imted mtigating circunstances to those rel ated
to the crine. The Boyde Court reasoned that there was no
reasonable |ikelihood that the jury interpreted the catch-all
instruction as preventing consideration of mtigating background
and character evidence. The Suprene Court noted defense
counsel had stressed a broad reading of the instruction in his
argunent to the jury: "[I]t is alnbst a catchall phrase. Any
ot her  circunstance, and it nmeans just that, any ot her
ci rcunstance which extenuates the gravity of the crine even
though it is not a legal excuse.” The Suprene Court also noted

the prosecutor never suggested that Boyde's mtigation evidence
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could not be considered. The Suprenme Court noted that the jury
was unlikely to engage in "technical hairsplitting"; rather, the
jury was likely to engage in *“conmonsense understandi ng” of the
i nstruction. The Suprenme Court found that the instruction

| anguage any other ci rcunst ance” certainly included a
def endant’ s background and character.

California’ s catch-all instruction at issue in Boyde was nore
narrow than Florida’s catch-all instruction which contains no
“extenuates the gravity of the <crinme” Ilimting |anguage.
Florida’s catch-all instruction allows the jury to consider “any
other aspects of the defendant’s character or record” as

mtigating evidence. Bel cher attenpts to distinguish Boyde by

arguing that the catch-all instruction in Boyde stated that the
jury shall consider; whereas, her e, Florida’s catch-al

instruction states that the jury nay consider. However, the
shall |anguage was not part of the Boyde Court’s reasoning;

rather, the Suprenme Court focused on the fact that there was no
reasonable |ikelihood that the jury interpreted the catch-all
instruction as preventing consideration of mtigating evidence.
Li kew se, under Florida s catch-all instruction, there is no
reasonable likelihood that the jury would interpret the catch-
al | instruction as preventing consideration of mtigating
evidence nerely because they were instructed that they “nmay”
consider any aspect of the defendant’s character as mtigating
rather than “shall” consider. The comon-sense understandi ng of

may” means can if you want to, which is exactly what the

constitution requires. The constitution requires that the jury

=42 -



be free to consider any mtigating evidence, not that the jury
must find the evidence to be mtigating.

Many other jurisdictions also have catch-all mtigating jury
instructions using “may” | anguage. North Carolina s general
statutory catch-all mtigating i nstruction, N.C G S 8§
15A-2000(f) (9), provides:

Mtigating G rcunstances.--Mtigating circunstances which

may be considered shall include, but not be limted to

the foll ow ng:

Any other circunstance arising from the evidence which the
jury deens to have mtigating val ue.

The North Carolina Suprene Court has rejected the contention
that a catch-all jury instruction which states "may” rather than
"must" consider mtigating circunstances violates the Eighth
Amendnent. State v. Geen, 443 S. E. 2d 14, 33 (N.C. 1994)(citing
State v. Lee, 439 S.E. 2d 547 (N.C. 1994).

The problem wth giving special jury instructions listing
specific mtigation is that the jury my consider sonething
mtigating that was not |isted nor argued by defense counsel

If this occurs, having the general instruction rather than

special mtigating instruction is beneficial to the defendant.

Furthernore, the wording of the special instructions wll becone
probl emati c. Standard jury instructions were pronulgated for
exactly this reason, i.e., to avoid appellate issues relating to

idiosyncratic wording of jury instructions. This Court, to the
extent it can, wll have to fornulate standard “special”
instructions on prototypical mtigation. However, because sone
mtigation is unique or a matter of first inpression, additional

new special jury instructions will be required in every case and
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no doubt raised as error on appeal. Accordingly, the trial
court did not abuse its discretion by declining to give the

requested “special jury instructions”.

Har nl ess error

The error, if any, was harnl ess because defense counsel argued
all of the listed mtigation in closing argunents of the penalty
phase. (T. XXl 1811- T. XXl I 1826). |Indeed, counsel’s practice
was to use such a list as an outline for closing argunent.
Def ense counsel referred to the catch-all instruction in his
closing argunment, explaining that “you’'re to consider as
mtigating any aspect of the defendant’s character.” (T. XXl
1819). Furthernore, this is not a case where the prosecutor
argued that the proffered mtigation did not count as mtigating
evi dence. Payton v. Wodford, 258 F.3d 905, 926 (9" Gir.
2001) (Hawki ns, J., dissenting)(finding a due process violation
based on prosecutor’s argunent that events that occurred after
the murder, such as a religious conversion, were not proper
mtigation); Boyde, 494 U.S. at 386 n. 6, 110 S . C. 1190
(noting that prosecutors in other cases may have pressed a
construction of factor (k) that would cause the sentencing
proceedings to violate the Ei ghth Amendnent). The prosecutor
said: “you heard he helped sone other innmates. That’'s a
mtigator. You can consider it. You can consider the fact his
nmother lives wwth him That’'s great. That’'s a mtigator. You
can consider the fact he loved his nother. That’'s a mtigator”

(T. XXI 1779). The prosecutor argued that while he was sure the
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def endant hel ped the inmates and that it was proper mtigation
it should be given little weight, if any. (T. XXI 1796). Thus,
the trial <court’s refusal to give the requested specia

instructions on mtigation was harm ess.
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| SSUE |V

DOES APPRENDI APPLY TO CAPI TAL CASES WHERE THE
JURY RECOMMENDS DEATH? (Rest at ed)

Bel cher asserts that his death sentence violates the holding
of Apprendi v. New Jersey, 530 U S. 466, 120 S.C. 2348, 147
L. Ed. 2d 435 (2000). The requirenents of Apprendi and Ring were
met in this case. Apprendi requires a jury rather than a judge
make the determ nation of certain facts and that those facts be
proven beyond a reasonable doubt rat her than by the
pr eponder ance standard. Both requirenents were net. The jury
reconmmended a death sentence and the aggravators were proven
beyond a reasonable doubt. Bel cher cannot present a valid
Apprendi challenge to Florida’s death penalty statutes. Belcher
had a jury at sentencing. A jury was present during the penalty
phase; heard the evidence of aggravators and mtigators; was
instructed on aggravating circunstances and the requirenent that
they be proven beyond a reasonabl e doubt. Bel cher’s jury then
recoomended death by a 9 to 3 vote. In Florida, only a
defendant in a jury override case has any basis to raise an
Apprendi challenge to Florida’s death penalty statute. A
capital defendant who has had a jury reconmend death sinply
cannot claimthat his right to a jury trial was violated. There
can be no violation of the right to a jury trial under these

facts. Thus, the death penalty inposed in this case does not

vi ol ate Apprendi .

The standard of review
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Whet her the defendant’s right to a jury trial has been
violated is reviewed de novo. United States v. Harris, 244 F.3d
828, 829 (11tM Cr. 2001)(holding that the applicability of
Apprendi is a pure question of law reviewed de novo); United
St ates V. Arel | ano- Ri ver a, 244 F. 3d 1119, 1127 (9th
Cr.2001)(concluding that whether the district court violated
the constitutional rule expressed in Apprendi is a question of
| aw reviewed de novo). Hence, the standard of review is de

novo.

The trial court’s ruling

The defendant filed a pre-trial notion attacking the death
penalty statute on Apprendi grounds. (R 1l 379-389). He clained
that Apprendi required notice of the aggravators in the
indictment; that the jury nust nmake witten findings and the
jury’s recomrendati on nmust be unaninous. The trial court denied
the motion. (R Il 390). Appellant also filed a nmotion for
statenment of particular aggravators arguing that due process
required per-trial notification of aggravating circunstances
citing Gardner v. Florida, 430 US. 349, 97 S C. 1197, 51
L. Ed.2d 393 (1977) and G egg v. Ceorgia, 428 U. S. 153, 96 S.
2909, 49 L.Ed.2d 859 (1976). (R | 192-195). The trial court

al so denied this nmotion. (R | 196).

Pr eservati on

This issue is preserved. Apprendi challenges, |ike other

constitutional challenges to statutes, nust be preserved. Cf.
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MG egor v. State, 789 So.2d 976, 977 (Fla. 2001)(hol ding that
petitioner did not properly preserve the Apprendi issue for
appellate review); Hertz v. State, 803 So.2d 629, 647 (Fla.
2001) (holding that a constitutional challenge to the victim
i npact statute in a capital case was not preserved because Hertz
did not file any notion concerning the constitutionality of the
statute in the trial court). The United States Suprene Court
recently held that an Apprendi claimis not plain error. United
States v. Cotton, 122 S. . 1781 (May 20, 2002)(holding an
indictment’s failure to include the quantity of drugs was an
Apprendi error but it did not seriously affect fairness,
integrity, or public reputation of judicial proceedings, and
thus did not rise to level of plain error). Plain error is akin
to fundamental error.' If an Apprendi error is not plain error,

it certainly is not fundanental error. However, appell ant

o Actual ly, fundamental error is closer to structural

error. Arizona v. Fulmnante, 499 U S 279, 310, 111 S. C

1246, 113 L.Ed.2d 302 (1991). Structural errors are errors that
affect the framework wthin which the trial proceeds and
therefore are per se reversible error and not subject to
harm ess error analysis. Structural errors are defects that
necessarily render a crimnal trial fundanentally unfair or an
unreliable vehicle for determning guilt or innocence. Neder v.
United States, 527 U S 1, 9, 119 S. C. 1827, 144 L.Ed.2d 35
(1999). Plain error is a broader <concept than Florida s
fundanental error. The federal rules of crimnal procedure
allow federal courts to review unpreserved error. Fed. R Crim
Pro. 52(b)(providing that plain errors or defects affecting
substantial rights may be noticed al though they were not brought
to the attention of the court). Florida has no such rule. The
only unpreserved errors that Florida courts should address are
fundanmental errors. Chandler v. State, 702 So.2d 186, 191, n. 5
(Fl a. 1997) (descri bing fundanental error as error so prejudicia
that it vitiates the entire trial).
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raised the sanme issue in the trial court and obtained a ruling.

Therefore, the issue is preserved.

Merits

The Sixth Anendnment to the United States Constitution provides
that “[i]n all crimnal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an inpartial jury

In Apprendi, the United States Suprenme Court held that,
“[oJther than the fact of a prior conviction, any fact that
increases the penalty for a crine beyond the prescribed
statutory maxi num nust be submtted to a jury, and proven beyond
a reasonable doubt.” Apprendi, 530 U S at 490, 120 S. C. at
2362-63. However, the Apprendi Court noted that its holding did
not apply to capital cases because the statutory maximum in a
capital case is death. The Apprendi Court explained that once
a jury has found the defendant guilty of all the elenents of an
offense which carries as its maxinmum penalty the sentence of
death, it my be left to the judge to decide whether that
maxi mum penalty, rather than a |esser one, ought to be inposed.
Apprendi, 530 U S at 496, 120 S. Ct. at 2366. Thus, the
Apprendi Court did not overrule Walton v. Arizona, 497 U S. 639,
110 S. . 3047, 111 L.Ed.2d 511 (1990), which upheld Arizona’s
death penalty statute providing for judge-only death sentencing.

The dissent, witten by Justice O Connor and joined by three
other Justices, would allow the legislature to determ ne which

facts may be determned by the judge. The dissent also

- 49 -



di scussed Walton, noting that under Arizona |aw, the judge, not
the jury, determnes the penalty. Apprendi, 120 S.C at 2387.
But the dissent, in contrast with the mgjority, concluded that
the statutory maximum for first degree nurder is actually life.
The dissent reasoned that if a state can renove fromthe jury’'s
province to determnation of facts that mneke the difference
between I|ife and death, as Walton holds, then it is
“inconceivable why a state <cannot do the sane wth a
determ nation of facts that increased the penalty by ten years”.
Thus, the dissent clearly rejected the assertion that there is
anything constitutionally inproper about having the judge
determne facts that would increase the punishnent beyond the
statutory nmaxi mum

In MIls v. More, 786 So.2d 532 (Fla. 2001), this Court held
that Apprendi did not apply to capital cases. MIIls argued that
the statutory maximum was |ife, not death. MIls asserted that
only after further proceedi ngs was death a possible sentence and
that unless and until the judge holds a separate hearing, life
was the only possible sentence. This Court rejected this
argunment, noting that according to the plain |anguage of the
statutes, the statutory maxi mum was “clearly death.” MIls, 786
So. 2d at 538.

In State v. Ring, 25 P.3d 1139 (Ariz. 2001), cert. granted,
122 S.C. 865 (January 11, 2002), the Arizona Suprene Court held
that the statutory maximum for first degree nurder in Arizona is
life. They explained that in Arizona, a defendant cannot be put

to death solely on the basis of a jury's verdict; rather, it is
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only after a subsequent sentencing hearing, at which the judge
al one acts as fact finder regarding aggravating circunstances,
that a defendant may be sentenced to death. Ring, 25 P.3d at
1151.

In Ring v. Arizona, 2002 W 1357257, No. 01-488 (June 24,
2002), the United State Suprene Court held that the Sixth
Amendnent right to a jury trial applied to capital cases and
requires that the factfinding necessary to sentence a defendant
to death be done by a jury. The Ring Court reasoned that
because aggravating factors operate as the functional equival ent
of an elenent, the Sixth Anmendnent requires that they be found
by a jury. The Ring Court overruled Walton because it was
“irreconcilable” wth Apprendi. The Ring Court limted its
holding to states that allow a judge, “sitting without a jury”,
to i npose deat h.

The issue in Rng was limted to the constitutionality of
state death penalty statutes where sentencing is limted to
judges only and no jury is involved. Ring did not determ ne the
constitutionality of Florida’s death penalty statute. Arizona’'s
and Florida’s death penalty statutes differ. In Arizona, no
jury is involved in the penalty phase; whereas, in Florida, a
jury is involved in the penalty phase and nakes a sentencing
recommendat i on. As the United States Suprene Court has
recogni zed, the jury is a co-sentencer in Florida. Lanbrix v.
Singletary, 520 U.S. 518, 528, 117 S.C. 1517, 1525, 137 L.Ed.2d
771 (1997)(citing Espinosa v. Florida, 505 U S. 1079, 112 S.Ct.
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2926, 120 L.Ed.2d 854 (1992)). Florida's death penalty statute

is pury plus judge sentencing, not judge only sentencing.18

Ring did not hold that only a jury may be involved in capital
sentencing; rather, its holding was that the jury could not be
totally excluded. Ring at n.4 (noting that Ring did not argue
the jury had to be the ultimte sentencer). Thus, Florida’s

jury plus judge sentenci ng does not violate R ng.

RECI DI VI ST AGGRAVATORS

Not only did Belcher have a jury that recommended death but
one of the aggravators that the judge relied on is exenpted from
the holding in Apprendi. Appr endi explicitly exenpted
recidivist factual findings from its holding. Apprendi, 530 at
490, 120 S. . at 2362-63 (holding, other than the fact of a
prior conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory maximum nust be submtted

to a jury, and proved beyond a reasonable doubt).19 Thus, a

8 Only the five states with judge-only sentencing, i.e.,

Arizona, Colorado, Idaho, Mntana and Nebraska, were being
directly challenged in RRng. Rng at n.6 The four states wth
jury recomrendations - Al abama, Delaware, Florida and I|ndiana -
were not being directly challenged in Ring. Ring at n.6. Ri ng
limted his attack on Florida's death penalty schene to override
cases. Ring Brief at n.16. The Indiana Suprene Court, like the
Florida Supreme Court in MIIls, held that the statutory maxi nmum
for nmurder is death in Indiana which has a very simlar death
penalty schene and therefore, rejected an Apprendi challenge to
their death penalty statute. Saylor v. State, 2002 W 437963

*18 (I nd. 2002).

¥ The Apprendi mmjority noted that it is arguable that

Al mendarez-Torres was “incorrectly decided and that a |ogical
application of our reasoning today should apply if the
recidivist issue were contested.” Apprendi at 489, 120 S. C.
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trial court nmay mnake factual findings regarding recidivism
wal ker v. State, 790 So.2d 1200, 1201 (Fla. 5'" DCA 2001)(noting
t hat Florida courts, consistent wth Apprendi’s |anguage
excluding recidivism fromits holding, have uniformy held that
an habitual offender sentence is not subject to an Apprendi)
Here, the trial court found the prior violent felony aggravator.
This is a recidivist aggravators. Recidivist aggravators nmay be
found by the judge even in the wake of R ng. Ring, at n.4
(noting that none of the aggravators at issue related to past
convictions and that therefore the holding in Al nendarez-Torres
v. United States, 523 U S 224, 118 S. C. 1219, 140 L.Ed.2d 350
(1998), which allowed the judge to find the fact of prior
conviction even if it increases the sentence beyond the
statutory maxi num was not being challenged). Therefore, the
prior violent felony aggravator may be found by the judge even
in the wake of Ring.

Furthernore, it is clear from the special verdict form that
the jury determned that Belcher was gqguilty of felony nurder
with sexual battery being the underlying felony. (R 111 459).
The jury necessarily found the sexual battery aggravator prior

to the penalty phase and the judge could take judicial notice of

2348. However, contrary to this observation, exenpting
recidivism from the holding in Apprendi is |ogical. The Sixth
Arendnent guarantees the right to a jury trial, not two. Any
defendant, who is a recidivist, has already had a jury find the
underlying facts of conviction at the higher standard of proof.
The judge, in a recidivist sentencing situation, is nerely taken
judicial notice of the prior jury' s verdict. A defendant is
entitled to one jury trial, not two.
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this conviction just as he could take judicial notice of other
prior convictions. Ring at n.7 (declining the address Arizona's
argunent that the inplied jury findings render any error

harnm ess).

NOTI CE OF AGGRAVATORS, WRI TTEN FI NDI NGS & UNANI M TY

Bel cher presents a |list of alleged Apprendi requirenents such
as notice of the aggravators, specific witten jury findings and
jury unanimty. Apprendi did not nention any of these concerns.
Nei t her notice of aggravators, nor witten findings nor jury
unanimty was discussed in Apprendi. No view of Apprendi
supports this laundry |ist. This Court has rejected this |ist.
Cox v. State, 2002 W 1027308, *15 (Fla. May 23,
2002) (rejecting argunent that Apprendi requires notice of
aggravator or that the jury nmake specific witten findings or
that the jury s recommendati on nust be unani nous).

As to notice of the aggravators in the indictnent, Belcher
asserts that Apprendi requires that a capital defendant be given
notice of the particular aggravating circunstances that the
State intends to prove at the penalty phase. However, the
particul ar aggravators do not have to be pled in the indictnent.
The Apprendi Court specifically declined to address the om ssion
in the indictnment of biased purpose because it was not asserted.
Apprendi, 530 U S. at 477, n.3, 120 S. C. at 2355, n.3. Mor e
inmportantly, the Gand Jury Cause of the Fifth Amendnent does
not apply to the States. Hurtado v. California, 110 U S. 516,
4 S.C. 111, 28 L.Ed. 232 (1884)(holding, in a capital case,
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that States are not required to indict). States do not have to
charge by indictnment. They may charge by information even in a
capital case. The federal Constitution is silent on what nust
be in an indictnent because the federal Constitution does not
require any indictnment in a state prosecution. Only the Due
Process Clause’s notice requirenents apply to the States.

A defendant in a capital case has notice that the State is
seeking the death penalty, and that is all the due process
cl ause requires.20 Chargi ng docunents were critical at common
| aw because that was the sole limt on trial by surprise. The
chargi ng docunment was the sole notice of or information about
the case a crimnal defendant had. In nodern tinmes, charging
docunents are of nmarginal inportance. Wth nodern discovery
practices, it is inpossible for a crimnal defendant to |lack the
notice required by due process. A defendant has extensive
notice of the prosecution s case. Def endants know the nane of
every witness the State nmay call to testify and may depose those
W t nesses. A defendant knows every piece of evidence the State
intends to use at trial. Florida has the nost extensive
crimnal discovery in the nation. O Callaghan v. State, 429
So.2d 691, 695 (Fla.1983)(holding defendant is not prejudiced

from State proceeding wunder felony nurder theory where

20 Florida’s rule of crimnal procedure governing expert

Testinony OF Mental Mtigation During Penalty Phase O Capital
Trial, Rule 3.202(a), requires that the State give the defendant
notice of its intent to seek the death penalty within 45 days
from the date of arraignnent. Here, the State give notice of
intent to seek the death penalty on March 12, 1999, which was
over a year prior to the April 2001 penalty phase. (R Vol. |
17) .
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indictment charged only preneditated nurder because of the
reci procal discovery rules, the defendant had full know edge of
both the charges and the evidence that the state would submt at
trial and noting that this “is nuch nore information than he
woul d have received in alnost any other jurisdiction, federal or
state”). Florida, and nost states wth nodern discovery
practices, nore than conply wth the due process notice
requirenent. Due process notice is sinply not an issue in a
state with our type of discovery.

Mor eover, because aggravators are akin to alternative theories
of liability, notice of particular aggravators is not required.
Just as charging first degree murder in the indictnent is
sufficient notice of a felony nurder theory, that the State is
seeking death is sufficient notice of aggravators. Qudinas v.
State, 693 So.2d 953, 964 (Fla. 1997)(rejecting the claim that
the State may not pursue a felony nurder theory when the
i ndi ctment charged preneditated nurder citing Bush v. State, 461
So.2d 936, 940 (Fla.1984)(explaining that the defendant was not
prejudiced by not knowing the specific theory upon which the
state woul d proceed).

This Court has previously rejected a claim that Apprendi

requi res aggravating circunstances be pled in the i ndi ct ment . *

2 Brown v. Moore, 800 So.2d 223 (Fla. 2001)(rejecting
clainms that aggravating circunstances are required to be charged
in indictnment); Mann v. Moore, 794 So.2d 595, 599 (Fla.
2001)(rejecting an ineffective assistance of appellate counsel
claim for failing to argue that aggravating circunstances nust
be pled in the indictnment citing Medina v. State, 466 So.2d
1046, 1048 n. 2 (Fla.1985)(concluding that the State need not
provi de notice concerning aggravators)).
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The North Carolina Suprene Court also has rejected a simlar
claim State v. ol phi n, 533 S.E.2d 168, 193-94 (N.C
2000) (concl uding that Apprendi does not affect prior holdings
t hat an i ndi ct ment need not contain t he aggravating
circunstances the State will wuse), cert. denied, 523 U S. 931,
121 S. C. 1379, 149 L.Ed.2d 305 (2001). Thus, Apprendi has no
inport for State’'s charging practices in capital cases and
States need only give notice through sone docunent that it
intends to seek the death penalty to satisfy due process, not
whi ch particul ar aggravators it intends to rely on.

It is solely state law that requires capital cases be charged
by indictnment. Art. | 8§ 15(a); Fla.R CimP. 3.140(a)(1l); Lowe
v. Stack, 326 So.2d 1 (Fla. 1974)(noting that first degree
nurder requires an indictment rather than an information).?
Bel cher makes no state |aw based argunent in his brief. Thi s
Court has consistently held that the particular aggravating

circunstances do not have to be included in the indictment or

22 Article I, Section 15(a) of the Florida Constitution,
provi des:

No person shall be tried for capital crime wthout
presentnent or indictnment by a grand jury, or for
other felony w thout such presentnment or indictnment or
an information under oath filed by the prosecuting
officer of the court, except persons on active duty in
the mlitia when tried by court martial.

The rule of crimnal procedure governing indictnents and
informations of capital crinmes, Rule 3.140(a)(1), provides:

An offense that nmay be punished by death shall be
prosecuted by indictnent.

-57-



provided in a statenment of particulars. Tafero v. State, 403
So.2d 355 (Fla. 1981)(holding that the State is not required to
inform the defendant, prior to trial, as to the specific
aggravating circunstances which the State intends to prove,
citing Menendez v. State, 368 So.2d 1278 (Fla. 1979) and
Spi nkel link v. \Winwight, 578 F.2d 582 (5" Gir. 1978)).%

As to witten findings, the Apprendi Court did not require
that the jury nmake a witten finding of biased purpose.
Apprendi nerely required that the fact of “biased purpose” be
submtted to the jury like any other elenent. Apprendi did not
hold or inply that each elenent of a crinme requires a witten
finding by the jury. Mreover, the judge, who is a co-sentencer,
made witten findings. As to jury unanimty, this Court has
rejected a claim that Apprendi requires an unaninous jury
r econmendat i on. #* Apprendi is sinply inapposite to the issue of
whether a jury recommendation should be unaninous. Appr endi
i nvol ved what facts a jury nust decide, not the question of what

constitutes a “jury”. Apprendi requires that a fact that is

2 Bel cher shoul d have had actual notice of the aggravators

in this case. As noted previously, the trial court granted
Belcher’s notion for a statenent of aggravating circunstances
(I'V 599). See footnote 3 and conpani on text.

2 Card v. State, 803 So.2d 613, 628, n. 13 (Fla
2001)(rejecting an argunent that Apprendi requires an unani nous
jury verdict because “this Court consistently had held that a
capital jury may recommend a death sentence by a bare mjority
vote.”); Brown v. More, 800 So.2d 223 (Fla. 2001)(rejecting
claimthat aggravating circunstances are required to be found by
unani nous jury verdict); Mann v. Myore, 794 So.2d 595, 599 (Fl a.
2001)(rejecting an ineffective assistance of appellate counsel
claimfor failing to argue that jury verdict recomendi ng death
must be unani nous).

-58 -



used to increase the statutory maxi mum be treated as an el enent
of the crinme; it did not change the jurisprudence of unanimty.
Apprendi concerned who should be the decision-mker, not whether
a jury of seven is a jury. Apprendi sinply has nothing to say
regarding either the nunber of jurors required or the unanimty
required of a jury.

The sentence of death statute, 8§ 921.141(3), provides:

Findings in support of sentence of death.--Notw thstandi ng
the recommendation of a mpjority of the jury, the court,

after wei ghi ng t he aggravati ng and mtigating
ci rcunst ances, shall enter a sentence of life inprisonnent
or death .

The Iegislature' has determned that a jury recommendation of
death nmay rest on a mmjority vote, i.e. seven of the twelve
jurors. Way v. State, 760 So.2d 903, 924 (Fla. 2000)(Pariente,
J., concurring)(noting that it is a statute that allows the jury
to reconmmend the inposition of the death penalty based on a non-
unani nous vote). This Court has consistently held that a jury
may recomrend a death sentence on sinple mpjority vote.® The
United States Suprene Court has also held that even a finding of

guilt does not need to be unaninous.?® Nor do jurors have to

%  Thonpson v. State, 648 So.2d 692,698 (Fla. 1994)(hol ding
that it is constitutional for a jury to recommend death based on
a sinple majority and reaffirmng Brown v. State, 565 So.2d 304,
308 (Fla. 1990); Alvord . St at e, 322 So.2d 533 (Fla
1975) (hol ding jury’'s advisory recommendation as the sentence in
a capital case need not be unani nous).

% Cf. Johnson v. Louisiana, 406 U.S. 356, 92 S.Ct. 1620, 32
L. Ed.2d 152 (1972)(holding a conviction based on plurality of
nine out of twelve jurors did not deprive defendant of due
process and did not deny equal protection); Apodaca v. O egon
406 U.S. 404, 92 S. . 1628, 32 L.Ed.2d 184 (1972)(holding a
conviction by |less than unaninous jury does not violate right to
trial by jury and explaining that the Sixth Arendnent’s inplicit
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agree in the particular aggravators just as they are not
required to agree on the particular theory of liability. Schad
v. Arizona, 501 U S 624, 631, 111 S.C. 2491, 2497, 115 L.Ed.2d
555 (1991)(plurality opinion)(holding that due process does not
require jurors to unaninously agree on alternative theories of
crim nal l[itability but declining to address whether the
constitution requires a unaninous jury verdict as to guilt in
state capital cases). Thus, Apprendi did not change the
jurisprudence of jury unanimty.

In sum Ring requires that the jury rather than the judge find
facts beyond a reasonable doubt. A jury found the existence of
at | east one aggravating circunstance was proven at the highest
standard of proof. Belcher’s penalty phase net the requirenents

of Ring.

guarantee of a unaninous jury verdict is not applicable to the
states).
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CONCLUSI ON

The State respectfully requests that this Honorable Court

affirm appellant’s conviction and death sentence.
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