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IN THE SUPREME COURT OF FLORIDA

JAMESBELCHER,

Appellant,
V. CASE NO. SC01-1414
STATE OF FLORIDA,

Appellee.

INITIAL BRIEF OF APPELLANT

PRELIMINARY STATEMENT

Thisisadirect appeal in acapital case. Cover pages of the record incorrectly
refer to this case as an appea from the denial of a motion to vacate judgment and
sentence. Therecord on appeal consists of 22 volumes. Theclerk’ srecord including
pleadings, ordersand pretrial hearings are containedinvolumesonethroughtenand
will be designated with the prefix “R” followed by the volume and appropriate page
numbers. Thetrial, penalty phaseand sentencing transcriptsare contained in volumes
11 through 22 and will bedesignated with theprefix “T.” Referencesto the appendix

to this brief will be designated with the prefix “App.”
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STATEMENT OF THE CASE AND FACTS

Procedural Progress Of The Case

A Duva County grand jury returned an indictment on February 25, 1999,
charging James Bernard Belcher with first degree murder and sexual battery for the
death of Jennifer Embry occurring on the 8th or 9th of January 1996. (R1:14-15)
Belcher pleaded not guilty on February 26, 1999. (R4:655-657) The case proceeded
toajury trial commencing on March 26, 2001. (T11:1) On March 30, thejury found
Belcher guilty of first degreemurder ascharged in count oneunder both premeditation
and felony murder theories. (R3:459; T18:1404) As to count two, the jury found
Belcher guilty of sexual battery with great forceascharged. (R3:460; T18:1404) The
penalty phase of thetrial was held on April 11, 2001. (T20:1429-T22:1844) After
hearing additional evidence, thejury recommended adeath sentence by avote of 9to
3. (R3:582; T22:1840) Thetrial court conducted aSpencer hearing on May 3, 2001.
(T22:1848)

OnMay 17,2001, Circuit Judge Peter L. Dearing sentenced Belcher to death for
themurder and 25 yearsin prisonfor thesexual battery. (R4:627-632h; T22:1862-1883)
(App.A) Thecourt foundthreeaggravating circumstances: (1) apreviousconviction
for a violent felony; (2) homicide occurred during a sexua battery; and (3) the
homicide was especialy heinous, atrocious or cruel. (R4:632a-632¢e)(App. A) In
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mitigation, the court found 15 nonstatutory mitigating circumstances. (1) Belcher’'s
considerate and generous relationship with his family; (2) the loving relationship
between Belcher and his immediate and extended family; (3) Belcher’s ongoing
encouragement and counsel to family members assisting them from engaging in
criminal activity; (4) Belcher’'s many acts of kindness to others; (5) Belcher's
encouragement to his cousins; (6) Belcher’s role as a mentor to his family; (7)
Belcher’ scontinued availability to counsel relativeseven though hewasin prison; (8)
the fact that Belcher was raised in ahigh crime areain New Y ork; (9) the fact that
Belcher was sent to an adult prison at a young age which impacted on his
development; (10) thefact that Belcher never abused alcohol or drugs; (11) Belcher’s
service as atutor to younger inmates, including providing counsel which built self-
esteem, gave them positive advice, and fostered peaceful resolution of disputes; (12)
Belcher’ sdesireto continueto help other inmatesin thefutureand hisability to serve
society inthat capacity in prison; (13) Thefact that Belcher has not been adiscipline
problem during his recent incarcerations; (14) Belcher displayed proper behavior at
trial; and (15) Belcher express sincere remorse and genuine concern for the distress
caused tothevictim’' sfamily. (R4:632e-632f)(App. A) Thetrial court“... considered
each of these mitigating circumstances and has assigned some weight to each with

greater weight being assigned to the argument, supported by the evidence, that even
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in prison the Defendant continues to benefit society by providing counsel to inmates
who sought him out for advice.” (R4:632f-6329)(App. A)

Belcher filed his notice of appeal on June 14, 2001. (R4:637) FEacts-- Guilt

Phase

OnJanuary 9, 1996, Jennifer Embry did not arriveat her job at Arlington Acute
Care Center, and her supervisor and friend, Pamela Lyle, called Jennifer’ s brother,
Ricky Embry, about her absence.(T15:744-751) Ricky worked for the Jacksonville
FireDepartment. (T13:570-571) Jennifer, hisyounger sister, alsolived in Jacksonville
where she attended Florida Technical College and worked two jobs. (T13:572-577)
Ricky checked on hissister frequently, and he had installed a peephol e and asecurity
chain on the front door of her townhouse where she lived alone. (T13:573-577) The
house also had and alarm system, but it may not have been connected to amonitoring
service. (T13:578) After receiving the call from PamelaLyle, Ricky first tried to cal
hissister, and then hewent to her house. (T13:579-580) He placed hiskey inthefront
door, and the door just opened. (T13:581-582) The alarm did not sound. (T13:582-
582) Heentered and called for hissister. (T13: 582) Upon looking through the house,
Ricky found Jennifer’s body in the bathtub of the downstairs bathroom. (T13:582-

583) He called 911 for assistance. (T13:583)



Dr. Bonofacio Floro, the medical examiner, secured the body at the scene and
later performed an autopsy on Jennifer Embry. (T14:640-682) Floro opined that the
cause of death was strangulation and drowning. (T14: 640) Based on an external
examination of the body, Floro concluded that the body had been submerged.
(T14:645) Hea sofoundfoaminginthenoseand mouth. (T14:645, 651) Thefoaming
Is consistent with drowning due to the mixture of water and air in the trachea and
bronchial tree. (T14: 656) Therewasabruiseand an abrasion at the corner of theright
eyebrow, bruising on the neck, and alaceration on theright shoulder. (T14:649-652)
Aninternal examination revealed asmall hemorrhage onthe hyoid boneand bruising.
(T14:653) The lungs were filled with fluid.(T14:657) Embry was alive when the
strangulation and drowning commenced. (T14:654-656) Although death would not
have been instantaneous, strangul ation woul d have produced unconsciousnesswithin
aminute. (T14:655-656) The drowning could have occurred after unconsciousness.
(T14:656)

During the examination of thebody, Floro alsofound abruisetothehymenand
asmall laceration onthevagina. (T14:657-661) Theseinjuriescould havebeen caused
by theforcibleentry of somethingintothevagina. (T14:660-661) A specimenretrieved
from the cervix, reveal ed spermatozoa including the heads and tails. (T14:665-668)

When first deposited, the spermatozoawill havethe headsand tail sintact, but astime

6



passes, thetailswill break off. (T14:668-669) Some of the spermatozoahad lost their
tails. (T14:669) Sperm canremainviableinalivepersonfor 24 hours. (T14:669) When
apersondies, therearemorevariables, and sperm hasbeen knownto surviveasmuch
afour weeks. (T14:669-670) Floro said the spermwill keep their tailsfor threeto six
days after being deposited. (T14: 669) Based on the presence of the sperm Floro
found, he concluded that Embry could have had sexual intercoursewithin threeto six
daysbeforeher death. (T14:671) Although Floro stated that thelacerationto thevagina
should not have occurred during consensual sex, he could not say that the sperm was
deposited at the time of the injuries. (T14:673-675)

Sheriff’s Office crime scene investigators examined the scene, took
photographs and collected various items as possible evidence. (T14:606-639) The
townhouse was immaculately clean and neat which was consistent with Jennifer
Embry’ shousekeeping habits. (T13:578; T14:609-612, 708) Inthe bathroom wherethe
body waslocated, the only itemsfound out of placewere greendippersinthemiddle
of thefloor and ashower curtain rod which had been pulled down and wasbeing held
upwithawashcloth. (T14:614-617, T15:) Testing onthegreen dlippersdisclosed that
onehad asemen stainincluding intact, non-motile spermatozoa. (T16:1005-1007) A
bath towel had been placed on the toilet seat, and a nightgown and undergarments

wereonthesink vanity. (T14:617-619) Thetub had been partialy filled with water.

7



(T14:618, 626-628) The bathroom floor wasdry. (T14:616) Somelatent fingerprints
were lifted from various places in the townhouse, and the ones of value for
comparison purposes proved to have been made by Jennifer Embry. (T15:758-772,
784-808) From the downstairs master bedroom, investigators obtained some items
including sheets, two mattress pads and a comforter from the bed. (T15:774-775;
T16:976-977) One mattress pad had a semen stain including intact spermatozoa.
(T16:976-978, 1005-1010)
AnnaAlford and MaxinePhillipswere Jennifer Embry’ sneighborslivinginthe
two townhouses adjacent to onesideof Embry’ sresidence. (T14:683-684, 690-691)
Alford alsowent to school with Jennifer at FloridaTechnical Collegewherethey both
studied computer science. (T14:685-686) On January 8, 1996, Alford had seen Jennifer
pull her car into her driveway the night before as she normally did. (T14:686-687)
Jennifer did not show upfor classthenext day whichwasunusual. (T14:686, 697-701)
Phillips lived next-door to Jennifer's townhouse. (T14:691) She saw Jennifer
sometimebefore8:00 am. on January 8, 1996. (T14:692-693) L ater, during theearly
morning of January 9th around 2:00 a.m., Phillipswasawakened by threeloud noises
from Jennifer’ shousewhich sounded like someonefalling against thewall. (T14:693-

694)



During the course of his investigation, Detective Robert Hinson interviewed
James Belcher on August 4, 1998. (T15:896-911) Hinson showed Belcher a
photograph of Jennifer Embry and asked if Belcher knew her, had achance encounter
with her or had seen her. (T15:896-911) Belcher stated that he did not know her and
had never seen her. (T15:896-911) He stated that he had never had sex with her.
(T15:903)

Derrick Scott met Jennifer Embry at FloridaTechnical Collegewherethey were
both computer sciencestudents.(T17:1176-1183) Although Scott wasmarried, heand
Jennifer dated and had sexual relationship from July to November 1995. (T17:1182-
1186) They parted friends. (T17:1188-1189) Detective Hinson interviewed Scott in
October 1998. (T15:911-914; T17:1192) Scott rel ated having seen Jennifer talkingto
aman in the parking lot of the school after class sometime before October 1995.
(T17:1192-1198) Jennifer was seated in her car and the man was standing beside the
car talking to her. (T17:1196-1197) Scott said the man was about six feet two inches
tall, medium build with alow cut hair cut, goatee and a scar on hisface. (T17:1196-
1197) When shown a set of photographs, Scott identified a side view photograph of
James Belcher based onthescar. (T17:1191-1194, 1204-1205) Scott identified Belcher

in court as the man he saw. (T17:1197-1198)



ElaineRoweworked asan administrative assistant at FloridaTechnical College
in 1995through part of 1996. (T17:1211-1213) Sheworked at thefront entrancetothe
school, and she knew Jennifer Embry.(T17:1213-1214) Rowe stated that onetime a
man came to the school asking to have Jennifer called from class to speak with her.
(T17:1214-1215) The man was African-American, taller than six feet, wore a short
haircut and appearedtobeinhis30's. (T17:1215-1216) Roweremembered that hewas
well-dressed, polite, and had a professional demeanor. (T17:1216) He and Jennifer
Embry had a conversation. (T17:1216-1217) Rowe said there were no problems
associated with themeeting. (T17:1224) She remembered the event becausethiswas
the only time she recalled someone coming to the school asking to see a student.
(T17:1216) When shown agroup of photographs, Rowe picked out Belcher’ s photo.

(T17:1217-1220; 1225-1230) Rowe also identified Belcher in court. (T17:1222)

Janelle Mueller, aforensic biologist with FDLE, examined severa items of
evidencefor the presence of semen. (T16: 968-979) Shefound semen present on the
vaginal swabs, one of the green dippers found in the master bathroom and on a
mattress pad from the master bedroom.(T16:973-9778) Because she had been
informed that the body was found in the bathroom, Mueller did not save a sample

from the mattresspad for DNA testing. (T16:977-978) Mueller performed DNA testing
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on samples from the vaginal swabs and the green dlipper using the PCR testing
method. (T16:964-966) During the investigation, Detective Hinson obtained DNA
samplesfrom severa menwho had had asexual relationship or dated Jennifer Embry.
(T15:829-837) Mueller compared the DNA samples from these men to the semen
samples was able to exclude all of them as depositors of the semen except Robert
Davis. (T16:979-985) Shea so compared DNA samplesfrom JamesBelcher andwas
unable to exclude him. (T16: 985-986) Mueller forwarded the samples to another
analyst for DNA testing using the RFLP testing method which can render more
information. (T16:965-966)

Dr. James Pollack, a DNA analyst with FDLE, performed DNA testing on
samples from the vaginal swabs and slippers and compared them to DNA samples
from anumber of individuals, including Robert Davisand JamesBel cher. (T16:1034-
1048) He used the RFLP testing method. (T16:1040, 1045) Pollack was able to
excludeall of theindividuals, except JamesBelcher, asdepositors of the semenfound
on theexhibits. (T16:1047-1049) Belcher’ sDNA was amatch to the DNA found on
the slippers and the vaginal swabs. (T16:1049, 1058)

Dr. Martin Tracey, aprofessor of biology with expertisein popul ation statistical
genetics, testified. (T17:1098-1173) Initially, Tracey checked Dr. Pollock’s work

regarding the matches of theknown DNA to the evidencesamples. (T17:1117-1118)
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He then calculated the odds of someone other than the known individual with the
genetic match to the evidence sample being a contributor of the DNA on the sample
using FBI DNA database. (T17:118-1125) Regarding thesampleonthevagina swab,
Tracy cal cul ated that the odds of someonein addition to Belcher being the contributor
of the DNA at oneintwo trillion when using the African-American data.(T17:1134)
When using the Caucasian data, the odds were one in 400 billion. (T17:1141) The
Hispanic data produced odds of one in 300 billion. (TT17:1141-1142) Tracy also
made the cal culations using a database compiled by the Broward County Sheriff’s
Office. (T17:1140) Those calculations placed the odds at one in 833 million.
(T17:1140)

Penalty Phase And Sentencing

The State presented four witnesses at the penalty phase of the trial. Jennifer
Embry’ sfather, brother and friend testified to theimpact Embry’ sdeath had on their
lives. (T20: 1545, 1548, 1550) WandaWhite, whowasthevictiminaprior crimefor
which Belcher was convicted, testified about the circumstances of the offense.
(T20:1522-1523) Belcher wasconvicted for burglary and aggravated assault in 1989.
(T20:1553) Whitetestified that aman entered her home while shewas asleep, placed
agunto her, ordered her into the bathroom where hetied her and then masturbated on
her back. (T20:1523-1544) Shedid not seetheman’ sface. (T20:1527, 1532) Belcher
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and White had contact beforethis event, and sheidentified Belcher asthe man by the
sound of hisvoice and general physical build. (T20:1532) The State also introduced
judgments Belcher had for an attempted robbery in 1981 and a robbery in 1976.
(T20:1553-1554)

Thedefense presented ninewitnesses. JamesBelcher’ smother, two aunts, and
sister talked about his family background. (T20:1558, 1589, 1599, 1612) Laura
Flowerstestified about Belcher’ slack of adisciplinary record at thejail. (T21:1664)
Stephanie Cook, aformer teacher at the prison where Belcher had been incarcerated,
testified about his assistance in a tutoring program she headed. (T21:1627) Three
youthful inmatestestified to how Belcher mentored them asatutor inthe program and
alsoasafriend -- teaching themto avoid confrontationsand motivating themto better
themselves. (T21: 1666, 1684, 1712)

Earline Floyd is James Belcher’ smother. (T20:1559) James wasborn on July
1, 1959, and heisher oldest child. (T20:1559-1560) When Jameswasthree or four
years old, Floyd separated from James' father and moved from Jacksonville to New
Y ork whereshe married Ray Brownwithinacoupleof years. (T20: 1561-1562) Floyd
had two other children, Lashawn and Raymond, who were six and ten years younger
that James. (T20:1561-1562) They livedinalow incomeand high crimeareain the

Brownvillepart of Brooklyn. (T20:1566-1567) L ater, they wereableto movetoanarea
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where the crime rate was lower. (T20:1567) When James was 15-years-old, he
snatched apurse. (T20:1567-1568) Hewas prosecuted asan adult and sent to an adult
prisonfor fiveyears. (T20:1567-1568) Although Jamesdid not complete high school,
he received his GED and attended college for ayear. (T20: 1579-1581) At age 21,
James was living with his father in Jacksonville, and he was convicted in Nassau
County for robbery. (T20: 1568-1569) Floyd stated her relationship with her sonwas
good, and they always remained in close contact with one anther. (T20:1569-1570)
James was a good influence on others, and he was a guest speaker at the youth
program at his mother’s church where he counseled the youth to stay away from
trouble. (T20:1578-1579) Jameswasa so closetohisother relatives. (T20:1570-1572)
Onecousin, Wayne Deas, credits Jameswith steering him away from troublegrowing
up. DeasisaFlorida State graduate with a successful financial services businesson
Wall Street. (T20:1570-1572) A niece had lost three babies who died at childbirth.
(T20:1573) Fromjail, Jameswroteto her and called her providing her asource of hope
and inspiration. (T20:1572-1573)

Betty Burney isJames aunt. (T20: 1590) Burney owned adaycarebusinessand
formerly worked as an assistant vice president in abank. (T20: 1590) She noted that
shewasonly few yearsol der than James, and their rel ationship was morelikeabrother

andsister. (T20:1591) Jameswasawayspoliteand considerate of others. (T20:1592)
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James wanted her to be sure to talk to her two young sons about keeping out of
trouble. (T20:1593) Burney felt that James could continueto be positiveinfluencefor
her and her sonsevenfromaprison cell. (T20: 1594-1595) Sheplannedtovisit James
and bring her sonsto visit him aswell. (T20:1595-1596)

Lashawn Cason is Belcher’ s younger sister. (T20:1600) James was always a
supportivebig brother to her. (T20:1601-1602) He counsel ed and supported her when
she had trouble in her marriage. (T20: 1602) He helped her when her father died.
(T20:1604) He encouraged her to continue school and to stay out of trouble. (T20:
1604-1605) Jameshad arel ationship with awoman named ArethawhowasLashawn’'s
neighbor. (T20:1606) They had ason, Devin. (T20: 1606) Jamestreated Aretha solder
children the sasmeashedid hisown son. (T20:1606) L ashawn was of the opinion that
James could be apositiveinfluencein her lifeand inthelives of othersevenwhile he
was in prison. (T20:1607-1609)

PriscillaJenkinsisJamesBelcher’ saunt. (T20:1613) Sheisan Assist Deanfor
Academic Affairsat MorrisBrown Collegeand atrained counselor. (T20:1612-1613,
1615) Sheissix yearsolder than James, and they grew up much likeaclose big sister
and younger brother. (T20:1613-1614) He was always the child who looked out for
others. (T20: 1614) Hewas polite and caring. (T20:1614-1616) Shefelt James could

continue to contribute to othersin prison. (T20: 1616)
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Whileincarcerated at Appal achee Correctional Institution, Belcher worked as
atutor and educational assistant intheliteracy programwhich prepared inmatestotake
the GED exams. (T21:1628-1635) Stephanie Cook wasthedirector of the program.
(T21:1628-1629) Shestated that Belcher’ sassistanceinthe programwasvery useful.
(T21:1635) Cook worked with Belcher everyday. (T21: 1634) She alwaysfelt safe
around him. (T21: 1639-1640) In addition to generally assisting her inthe classroom,
Belcher tutored theinmate studentsdirectly. (T21:1635-1636) The prison had alarge
number of younginmates. (T21: 1636) They looked up to Bel cher and sought him out
for advise inside and outside the classroom. (T21:1636-1637) Because of Belcher’s
calm demeanor andintelligence, theyounger inmatesbenefitted from their contact with
him. (T21:1642) He made othersfeel comfortable in approaching him. (T21:1642-
1643) Belcher recruited students into the voluntary program, and Cook had a high
participation rate in the program because of Belcher’s assistance. (T21:1635) Cook
believed Belcher’ sinterest in educational work wasreal, and he gained satisfaction
from helping others. (T21:1638, 1643)

Five inmates from Appalachee Correctional Institution testified about how
Belcher hel ped and mentored them. (T21:1666, 1684, 1712, 1732, 1751) Robert Hiers
went to prisonwhen hewas 17 years-old, and at thetime hetestified, he had been out

on probation for two years. (T21:1668-1669) Belcher tutored Hiers in the GED
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program. (T21:1669-1670) Additionally, Belcher also coached the younger inmates
playing basketball. (T21:1670) Hiersand the other younger inmates|ooked to Belcher
as they would a big brother or afather figure. (T21:1672) Heirs said his time with
Belcher wasthefirst time he had arelationship with an older male. (T21:1673-1674)
Anytimehehad aproblem, Heirswould goto Belcher for help and advice. (T21:1674-
1675) When Belcher | eft Appal achee Correctional Institution, Heirssaid therewasno
one else who filled the same role with the other inmates. (T21:1675)

Michagl Suggswent to prison at 15 years of ageto serve 14 years. (T21:1685)
He met Belcher at the educational department at the prison. (T21:1686) Belcher was
his tutor, and outside the classroom, Suggs viewed Belcher like a big brother.
(T21:1687) Suggstrusted Belcher to givehimgood advice. (T21:1687-1688) Belcher
acted asapeacemaker among inmatesand hel ped them resolveconflicts. (T21: 1694)
When Suggs felt depressed, Belcher would help cheer him up and talk about
problems. (T21:1688-1689) Although Suggswasraised by both parents* off and on,”
he believed hewould never havegoneto prisonif he had had someonelike Belcher to
counsel him. (T21:1690-1691) During the first five years Suggs was in prison, his
mother had come to see him three times. (T21:1689) Due to Belcher’ s help, Suggs
received hisGED. (T21:1692) Alfonzo Smalls went to prison at 15-years-old

to serveasentenceof life without parole. (T21:1713-1714) He met Belcher on the
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basketball court as Smallswasabout to getinto afight. (T21:1714) Belcher pulled him
aside and counseled him on how not to fight and to stay out of trouble. (T21:1714)
Smallssaw Belcher almost everyday. (T21:1715-1716) Belcher talkedtohimlikeabig
brother. (T21:1715-1716) AtAppaacheeCorrectional, therewasaseparatedormfor
some of younger inmates under age 21. (T21:1715-1716) The inmatesin that dorm
fought frequently, and life could beroughinthedorm. (T21:1716) Theolder inmates
did not want anything to do with the younger inmates in the dorm. (T21:1716) The
dorm was called the “dog pound” or the “gladiator dorm.” (T21:1716) Belcher
devel oped relationshipswith anumber of theinmatesfromthedorm. (T21:1717) They
liked Belcher because he tried to help them. (T21:1717-1718)

Dwayne Hayes went to prison at 14-years-old to serve over eleven years.
(T21:1733) Hemet Belcher onthebasketball court, and they “just clicked.” (T21:1734)
Belcher counseled him about different problems. (T21:1734) Hayesknew hecouldgo
to Belcher about anything. (T21:1735) Asabasketball coach, Belcher taught Hayes
skills, disciplineand self-confidence. (T21:1735-1736) Hayesal solearned sel f-control
over histemper. (T21:1738) Hayes had never before had arelationship with an older
man. (T21:1737)

Destin Turner went to prison at 19-years-oldto serve22 years. (T21:1751-1752)

Turner met Belcher when Belcher pulled him away from adisagreement hewashaving
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with another inmate. (T21:1753-1754) Belcher talked to him about his attitude with
others and his problems on the basketball court. (T21:1754) Turner enrolled in the
GED program. (T21:1754-1755) Although Turner hasnot yet passed the GED exam,
he said he has learned to enjoy reading because of Belcher’sinfluence. (T21:1755)
Turner told his parents about Belcher’ shelp and counsel. (T21:1757) Belcher helped
Turner through an argument with hismother. (T21:1756-1757) Turner thought that
Belcher had helped him learnto think before acting and that hislifewasbetter because

of his contact with Belcher. (T21:1758)

SUMMARY OF ARGUMENT

1.  TheState presented the testimony of WandaWhite, who wasthevictim
of a burglary and aggravated assault for which Belcher was convicted in 19809.
Although the testimony was to provide the facts of Belcher’s prior violent felony
convictions which were presented as aggravating circumstances under Section
921.141(5)(b) Florida Statutes, the prosecutor later argued these facts to the jury
speculating that they showed Belcher’ sactionsin thiscase wereto eliminate Jennifer
Embry as a witness, even though witness elimination had not been asserted as an

aggravator. See, Sec. 921.141(5)(e) Fla. Stat. The trial court denied Belcher's
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objection and motion for mistrial. The prosecutor was allowed to argue to the jury
an aggravating circumstancewhichwasnever anissueinthe case, sincethestate never
asserted it and could not proveit. Belcher’s penalty phase has been tainted because
of theintroduction of an improper aggravating circumstance, and the death sentence
has been unconstitutionally imposed. Art. I, Secs. 9, 16, 17, Fla. Const.; Amends. V,
VI, VI, X1V, U.S. Const.

2. Theevidencein this case wasinsufficient to establish the heinous, atrocious
and cruel aggravating circumstance. Sec. 921.141(5)(h), Fla. Stat. According to the
trial court’ sfindingsand thetrial testimony, the medical examiner concluded that the
victim may have lost consciousness within 30 seconds to one minute and could no
longer feel pain. The court erroneously instructed the jury that it could consider the
HAC circumstanceonthesefacts. Additionally, inthe sentencing order, thetrial judge
improperly found HAC as an aggravating circumstance. Thejury and thetrial court
should not have considered the HAC circumstance, and James Belcher’s death
sentenceisunconstitutional. Art. I, Secs. 9, 16, 17, Fla. Const.; Amends. V, VI, VI,
X1V, U.S. Const. Belcher now urges this Court to reverse his death sentence and
remand for imposition of a sentence of life imprisonment.

3. Belcher requested special jury instructionslisting non-statutory mitigating
factorsfor the jury to consider which the evidence presented in the penalty phase of
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thetrial supported. Thetrial judge denied therequested instructionsinfavor of the
“catchall” instruction provided in the standard jury instructions. Thetrial court erred
in refusing to give Belcher's requested special jury instructions on specific
nonstatutory mitigating factors. Neither the® catchall” instruction nor theinstructions
as a whole was sufficient to guide the jury in its consideration of these factors.
Belcher was deprived of due process and fair, reliable jury recommendation, in
violation of the United States and Florida Constitutions. Art. I, Secs. 9, 16, 17 Fla
Const.; Amends. V, VI, VIII, XIV U.S. Const.

4. Forida sdeath penalty sentencing schemeviolatesArticlel, Sections9, 16,
17 and 22 of the Constitution of Floridaand AmendmentsV, VI, VIII and XIV tothe
Unites States Constitution. Belcher moved to dismiss the indictment and to declare
Section 782.04 and 921.141 Florida Statutes Unconstitutional because they do not

meet the due process and right to ajury requirements set forth in Apprendi v. New

Jersey, 530 U.S. 466 (2000). Thetria court denied Belcher’ smotion. ThisCourt has
previoudly rejected challenges to Florida's capital sentencing scheme based on

Apprendi reasoning that “[b]ecause Apprendi did not overrule Waton [v. Arizona, 497

U.S. 639 (1990)], thebasic schemein Floridaisnot overruled either.” Millsv. Moore,

786 S0.2d 532, 537 (Fla. 2001), cert. denied, 121 S.Ct. 1752 (2001). However, the

United States Supreme Court recently agreedin Ringv. Arizona, 122 S.Ct. 865 (2002),
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to decidewhether Apprendi overrulesWalton. Thevalidity of thisCourt’sholdingin

Mills is therefore dependent on the outcome of Ring.
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ARGUMENT

|SSUE |

THE TRIAL COURT ERRED IN ALLOWING THE
TESTIMONY OF THE VICTIM OF A PRIOR VIOLENT
FELONY, INTRODUCED TO ESTABLISH THE FACTS OF
THAT OFFENSE, TO BE USED IN THE PROSECUTOR’S
ARGUMENT TO THE JURY TO SUGGEST THE EXISTENCE
OF ANOTHER AGGRAVATING CIRCUMSTANCE WHICH
WASNOT IN ISSUE IN THE CASE SINCE THE STATE HAD
NOT ASSERTED IT AND COULD NOT PROVE IT.

The State presented the testimony of Wanda White, who was the victim of a
burglary and aggravated assault for which Belcher wasconvicted in 1989. (T20:1522-
1544) Although the testimony was to provide the facts of Belcher’s prior violent
felony convictionswhich were presented as aggravating circumstancesunder Section
921.141(5)(b) Florida Statutes, the prosecutor later argued these facts to the jury
speculating that they showed Belcher’ sactionsin thiscase wereto eliminate Jennifer
Embry as a witness, even though witness elimination had not been asserted as an
aggravator. (T21:1785-1787); See, Sec. 921.141(5)(e) Fla. Stat. Thetrial court denied
Belcher's objection and motion for mistrial. (T21:1786-1787; T22:1838) The
prosecutor was allowed to argueto the jury an aggravating circumstance which was
never an issue in the case, since the state never asserted it and could not prove it.

Belcher’ s penalty phase has been tainted because of the introduction of an improper
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aggravating circumstance, and the death sentence hasbeen unconstitutionally imposed.
Art. 1, Secs. 9, 16, 17, Fla. Const.; Amends. V, VI, VIII, XIV, U.S. Const.

L egal Standards

Whether the actions of atrial court has deprived acapital defendant of hisdue
processright tofairnessand reliability inthe application of the sentencing procedures
Is a question of law reviewed on appea de novo. The State is prohibited from
presenting aggravation to the penalty phase jury which is not relevant to any of the

aggravating circumstances actually at issue in the case. See e.g Kormondy v. State,

703 S0.2d 454 (Fla. 1997); Hitchcock v. State, 673 So.2d 859 (Fla. 1996); Geraldsv.

State, 601 So.2d 1157(Fla. 1992). Presentation of such irrelevant aggravation to the
jury isreversible error unless the State can establish beyond a reasonabl e doubt that
there is no reasonable possibility that the error did not contribute to the jury’s
recommendation. Ibid.
Discussion

The prosecutor improperly argued Wanda White' s testimony about the facts
of the previous violent felony conviction as relevant to show that Belcher killed
Jennifer Embry inthiscaseto diminateawitness. (T21:1785-1787) Witnesselimination
was not an aggravating circumstance at issue in the case since the State could not

prove such a motive for the homicide. See, Sec. 921.141 (5)(e) Fla. Stat.; Zack v.
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State, 753 So.2d 9, 20 (Fla. 2000); Consalvov. State, 697 So.2d 805, 819 (Fla. 1997);

Geralds v. State, 601 So.2d 1157, 1164 (Fla. 1992). Nevertheless, the prosecutor

injected theimproper inference beforethejury that Belcher killed to eliminateawitness
through the misuse of Wanda White' s testimony.
In his closing penalty phase argument to the jury, the prosecutor stated:

Don’tthoseviolent crimesshow histruecharacter? Doesn'’ tit show that
he is a person who refuses to learn from prior experience? Y ou might
restate that. You might say he actually learned from one of those
experiences. What did he learn regarding Ms. White? Shewas ableto
identify him. Ms. Embry wasn’t ableto comeintothiscourt and identify
him.

(T21:1785) Thisargument prompted defense counsel to object:
Y our Honor, | think that is objectionable. It'sathinly veiled argument
about elimination of a witness. Elimination of a witness is not an
aggravator that the State has proved, nor can they do it, but that iswhat
theargument isall about. It’s not an argument about anything but that.
Has nothing to do with any of the aggravators.
(T21:1786) The tria judge overruled the objection. (T21:1786) The prosecutor
continued to argue the same theme:
What doesthisaggravator prove? That thedefendant iswillingtokill to

cover his tracks. That he chose to kill, in addition to committing a
dangerous violent felony, sexual battery.
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(T21:1787) Defense counsel renewed his objection which the court overruled.
(T21:1787) Counsal moved for amistrial based on the cumulative error which was
denied. (T22:1838)

White's testimony may have been relevant to provide the facts of the prior

violent felony in order to assess the severity of that offense. See, Lockhart v. State,
655 S0.2d 69 (Fla. 1995). However, the Statewas not freeto usetheevidencetoraise
the speculation that Belcher killed in this case to eliminate awitnessto avoid arrest.
The State may not indirectly present an irrelevant, unprovable aggravating

circumstanceto thejury that it cannot directly prove and present. See e.g Kormondy

v. State, 703 S0.2d 454 (Fla. 1997): Hitchcock v. State, 673 So.2d 859 (Fla. 1996);

Geraldsv. State, 601 S0.2d 1157 (Fla. 1992).

In Derrick v. State, 581 So.2d 31 (Fla. 1991), the State presented a penalty

phasewitnesswho testified that Derrick told himthat he had killed the victim and that
he would kill again. Reversing the case for a new penalty phase, this Court wrote:

Duringthe penalty phase Jameswasallowed totestify over objectionthat
Derrick told Jamesthat he had killed Sharmaand that hewouldkill again.
Derrick claimsthat thistestimony wasirrel evant to the penalty phaseand
impermissibly showed lack of remorse and the possibility that Derrick
would kill again. The state argues that this testimony was relevant to
show that the murder wascold, cal cul ated, and premeditated without any
pretense of moral or legal justification. The state further arguesthat the
testimony was not impermissibly used to show lack or remorsesincethe
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prosecutor never argued lack of remorse and the judge did not instruct
the jury on lack of remorse as an aggravating factor.

We agree with Derrick that James's testimony was erroneously
admitted and constitutesreversibleerror. Thestatement wasnot relevant
to show Derrick’ squilt because guilt isnot at issuein the penalty phase
of atrial. Therefore, the state must show that the statement isrelevant to
an issue properly considered in the penalty phase. We do not construe
James’'s testimony to support the factor of cold, calculated, and
premeditated without any pretense of moral or legal justification because
al that Derrick admitsin the statement is that he did kill Sharma. The
statement makes no reference to a plan to kill Sharma, nor to alack of
justification for themurder. Thetestimony wasnot relevant to any other
aggravating factor. See Pope v. Sate, 441 So.2d 1073, 1078 (Fla
1983)(“[L]ack of remorse should have no place in the consideration of
aggravatingfactors.”). Whilethe statement would be admissibleto rebut
evidence of remorse or rehabilitation, it was introduced before the
defense presented any evidence. The statement was highly prejudicial
because it suggests that Derrick will kill again.

Derrick, 581 So.2d at 36.

In Kormondy v. State, 703 So.2d 454 (Fla. 1997), thetrial court allowed the

Stateto elicit testimony during penalty phasethat Kormondy, after hisarrest andwhile
injail, threatened to kill asurviving victim and afriend who had turned himin to the

policefor areward. This Court relied on Derrick v. State, 581 So.2d 31 (Fla. 1991)

and concluded that the testimony effectively established a nonstatutory aggravating
circumstance which prejudiced Kormondy’s penalty phase jury. In the opinion
reversing Kormondy’ s case for a new sentencing proceeding, this Court wrote:

In sum, we find that Beck’s cross-examination testimony was highly
inflammatory and could have unduly influenced the penalty-phasejury.
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The manner in which the cross-examination was conducted effectively
established another nonstatutory aggravating circumstance. It is
important to note that our death penalty statute does not authorize a
dangerousness aggravating factor.

The jury is charged with formulating a recommendation as to
whether Kormondy should live or die. Testimony that Kormondy said
hewouldkill again, whenthat testimony isnot directly related to proving
astatutory aggravating circumstance, isoutside of the scope of evidence
properly presented by the State during the penalty phase. We find that
this evidence in this instance constitutes impermissible nonstatutory
aggravation. For this evidence to be admissible at the penalty-phase
proceeding, it hasto bedirectly related to aspecific statutory aggravating
factor. Otherwise, our turning of a blind eye to the flagrant use of
nonstatutory aggravation jeopardizes the very constitutionality of our
death penalty statute. Finally, we are unable to say that this evidence
about Kormondy’ s desire to commit future killings, when presented to
the jury by an attorney, was harmless beyond a reasonable doulbt.

Kormondy, 703 So.2d at 463.

InHitchcock v. State, 673 So.2d 859 (Fla. 1996), thisCourt addressed asimilar

problem where the State elicited evidence during direct examination of thevictim’'s
sister that the defendant had sexually abused her. Reversing for anew penalty phase
tria, thisCourt explained that the State’ sdirect evidence must beto limited to matters
relevant to aggravating circumstances. Acknowledging that the State offered the
evidence, not to prove aggravating circumstances but to explain why the witnessdid
not come forward for severa years, this Court disagreed with that position. This

Court concluded that the prosecution used thistheory as“aguisefor theintroduction
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of testimony about unverified collateral crimes.” 673 So.2d at 861. In part, the
opinion states:

We have held that, to be admissible in penalty phase, the State’'s
direct evidence must relate to any of the aggravating circumstances.
Floyd v. State, 569 So.2d 1225 (Fla. 1990), cert. denied, 501 U.S. 1259,
111 S.Ct. 2912, 115 L.Ed.2d 1075 (1991). Evidence necessary to
familiarize the jury with the underlying facts fo the case may also be
introduced during penalty phase. Teffeteller v. State, 495 So.2d 744
(Fla. 1986). Additionally, the Statemay introducevictim-impact evidence
pursuant to section 921.142(8), Florida Statutes (1993). See, Windom
v. State, 656 So.2d 432 (Fla. 1995), cert. denied, 516 U.S. 1012, 116
S.Ct. 571, 133 L.Ed.2d 495 (1995)....

* * *

Instead, the State arguesthetestimony of thevictim’ ssister during
direct examination was admissibl e because defense counsel opened the
door to it during cross-examination....

* * *

We do not agree that the testimony of the victim's sister about
Hitchcock’ s alleged attacks upon her was responsive to the testimony
elicited from her during cross-examination.....

* * *

The redirect examination, in redlity, became a guise for the
introduction of testimony about unverified collateral crimes. In an
analogous context, we have held that the Stateisnot permitted to present
evidenceof adefendant’ scriminal history, which constitutesinadmissible
nonstatutory aggravation, under the pretensethat it isbeing admitted for
some other purpose. See, Geraldsv. State, 601 So.2d 1157 (Fla. 1992).

Hitchcock, 673 So.2d at 861.
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In Robinson v. State, 487 So.2d 1040 (Fla. 1986), the prosecutor, on cross-

examination of penalty phase defensewitnesses, asked if thewitnesseshad knowledge
of two crimesthe defendant allegedly committed after themurder and for whichhehad
not been charged. The State’ s theory was to impeach the witnesses' testimony that
the defendant was a good-hearted person. Holding that the State “went to far” and
that he evidence pregjudiced the jury, this Court wrote:

In cross-examining severa defensewitnessesduring the sentencing
portion of thistrial the state brought up two crimes that occurred after
thismurder and that Robinson had not even been charged with, let alone
convicted of. [footnote omitted] The state argued that these questions
would undermine the credibility of these witnesses who testified that
Robinson was a good-hearted person and a good worker. Defense
counsel objected because Robinson had not been convicted of these
purported crimes, but the court allowed the state questions. In arguing
to the court and then in closing argument the state gavelip servicetoits
inability to rely on these other crimesto prove the aggravating factor of
previous conviction of violent felony. [citations omitted] Arguing that
giving such information to thejury by attacking awitness’ credibility is
permissible is a very fine distinction. A distinction we find to be
meaningless because it improperly lets the state do by one method
something which it cannot do by another. Hearing about other alleged
crimes could damn a defendant in the jury’s eyes and be excessively
prejudicial. We find the state went too far in this instance.

Robinson, 487 So.2d at 1042.

In Geraldsv. State, 601 So.2d 1157 (Fla. 1992), the prosecutor attempted to

impeach Geralds' good character witnesses by asking them if they were aware of
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Geralds criminal history. This Court reversed, holding that the impeachment
techniqueimproperly alowed theintroduction of evidence of nonstatutory aggravation:

This Court haslong held that aggravating circumstances must be
limited to those provided for by statute. E.g. Wikev. State, 596 So.2d
1020 (Fla. 1992); McCampbell v. State, 421 So.2d 1072, 1075 (Fla.
1982); Miller v. State, 373 So.2d 882 (Fla. 1979). In particular, a
defendant’ sconvictionsfor nonviolent feloniesareinadmissibleevidence
of nonstatutory aggravating circumstances. See, Maggard v. State, 399
S0.2d 973, 977-78 (Fla) cert. denied, 454 U.S. 1059, 102 S.Ct. 610, 70
L.Ed.2d 598 (1981).

The effect of this impermissible colloquy regarding Geralds's prior
record is of the same magnitude today as it was in Maggard ten years
ago. The State is not permitted to present otherwise inadmissible
information regarding adefendant’ s criminal history under the guise of
witnessimpeachment. Thisruleisof particular force and effect during
the penalty phase of acapital murder trial wherethejury isdetermining
whether to recommend the death penalty for the criminal accused.
Improperly receiving vague and unverified information regarding a
defendant’ sprior feloniesclearly hastheeffect of unfairly preyudicingthe
defendant intheeyesof thejury and createstherisk that thejury will give
unduewei ght to such informationin recommending the penalty of death.

Gerads, 601 So.2d at 1162.

In Perry v. State,801 So.2d 78 (Fla. 2001), this Court reached a similar

conclusonwhenthestateelicited testimony from Perry’ sex-wifeabout violent activity
and some specific instances of violent conduct. This Court rejected the State

contention that the evidence was relevant because Perry opened the door to it in his
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guilt phase testimony and that it was relevant as anticipatory rebuttal to the mitigator

of nosignificant history of prior criminal activity. Relyingon Hitchcock v. State, and

Geralds v. State, this Court reversed Perry’s case for a new penalty phase:

Inthisinstance, the nature of MelissaPerry’ sremarksregarding Perry’s

“bad acts’” were not in support of any aggravating circumstance, and

thereforethetrial court erred in admitting Melissa Perry’ stestimony on

direct examination during the penalty phase.

Perry, 801 So.2d at 91.

Thetrial court’ salowing the prosecutor to argue, unchecked, that the facts of
theprior violent felony suggested that Belcher killedinthiscaseto eliminateawitness
to avoid arrest violated Belcher’s right to due process and a fair penalty phase
proceeding. As in the above discussed cases, the prosecutor in this case has
indirectly placed an improper aggravator before the jury which he could not directly
present or prove. The resulting jury recommendation and death sentence are tainted
and unconstitutional. Art. |, Secs. 9, 16, 17, Fla. Const.; Amends. V, VI, VIII, X1V,

U.S. Const. Belcher now asksthis Court to reverse hisdeath sentence and to remand

his case for a new penalty phase proceeding before a new jury.
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|SSUE |1

THE TRIAL COURT ERRED IN INSTRUCTING THE JURY
AND INFINDING THAT THEHOMICIDEWASESPECIALLY
HEINOUS, ATROCIOUS AND CRUEL.

Theevidenceinthiscasewasinsufficient to establish the heinous, atrociousand
cruel aggravating circumstance. Sec. 921.141(5)(h), Fla. Stat. Accordingtothetrial
court’s findings and the trial testimony, the medical examiner concluded that the
victim may have lost consciousness within 30 seconds to one minute and could no
longer feel pain. (R4:632d; T14:655-656)(App. A) The court erroneoudly instructed
thejury that it could consider theHAC circumstanceonthesefacts. (T20: 1453-1471;
T22:1830) Additionally, inthe sentencing order, thetrial judgeimproperly found HAC
asan aggravating circumstance.(R4.632d-632¢e)(App. A) Thejury andthetrial court
should not have considered the HAC circumstance, and James Belcher’s death
sentenceisunconstitutional. Art. I, Secs. 9, 16, 17 Fla. Const.; Amends. V, VI, VI,
X1V, U.S. Const. Belcher now urges this Court to reverse his death sentence and
remand for imposition of a sentence of life imprisonment.

L egal Standards

The issue of the sufficiency of the evidence to support an aggravating
circumstance is alegal question reviewed in this Court de novo. For an

aggravating circumstance to be affirmed on appeal, there must be substantial
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competent evidence upon which the trial court could find the existence of the

circumstance proved beyond a reasonable doubt. See, Geralds v. State, 601 So.2d

1157,1164 (Fla. 1992); Statev. Dixon, 283 So.2d 1, 9 (Fla. 1973). When the proof

relieson circumstantial evidence, the circumstances must cons stent with the existence
of the circumstance and inconsistent with any reasonable hypothesis that the

circumstance does not exist. See, Geraldsv. State, 601 So.2d at 1163; Eutzy v. State,

458 So0.2d 755, 758 (Fla. 1984).

In State v. Dixon, 283 So.2d 1, this Court defined the HAC aggravating

circumstance provided for in Section 921.141(5)(h), Florida Statutes and the type of
crimeto which it applies as follows:

It is our interpretation that heinous means extremely
wicked or shockingly evil; that atrocious means
outrageously wicked and vile; and that cruel means
designed to in- flict ahigh degree of pain with utter in-
difference to, or even enjoyment of the suffering of
others. What isintended to beincluded are those capital
crimeswheretheactual commission of the capital felony
was accompanied by such additional acts as to set the
crime apart from the norm of capital felonies--the
conscienceless or pitiless crime which is unnecessarily
torturous to the victim.

Ibidat 9. Later, inCheshirev. State, 568 So.2d 908 (Fla. 1990), this Court further

explained the HAC circumstance:
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The factor of heinous, atrocious or cruel is proper only
In torturous murders-- those that evince extreme and
outrageous depravity asexemplified either by thedesire
toinflict ahigh degreeof painor utter in- differenceto or
enjoyment of the suffering of another.

568 So.2d at 912. To qualify for the HAC circumstance, “the crime must beboth

consciencelessor pitilessand unnecessarily torturousto thevictim.” Richardsonv.

State, 604 So0.2d 1107, 1109 (Fla. 1992). When eval uating thefactsto determinethe
application of HAC circumstance, the fact finder is not permitted to consider acts
which occurred post-mortem or after the victim was rendered unconscious. See,

Rhodes v. State, 547 So.2d 1201 (Fla. 1989)(HAC improper for strangulation

murder of semi-consciousvictim); Jacksonv. State, 451 So.2d 458 (Fla. 1984)(acts

done after death of the victim cannot support a finding of HAC).

Discussion
The trial court made the following findings of fact in support of the HAC
circumstance in this case:

3. THE CAPITAL FELONY WAS ESPECIALLY HEINOUS,
ATROCIOUS, OR CRUEL.

Theevidenceestablished at trial beyond areasonabl e doubt that
the victim, Jennifer Embry, was strangled and drowned in her own
bathtub. The evidence most favorable to the Defendant is that the
process of strangulation and drowning would have taken upwards of
30 seconds and could have taken several minutes. Strangulation of

35



a victim creates a prima facie case for the aggravating factor of
“heinous, atrocious, or cruel.” Orme v. State, 677 So.2d 258 (Fla.
1996); James v. State, 695 So.2d 1229 (Fla. 1997). When coupled
with the additionally tortuous act of drowning the victim at the same
time that she was being strangled, there can be no question that this
aggravating factor has been proven beyond a reasonable doulbt.

The evidence does not support the Defendant’ s argument that
the victim was rendered immediately unconscious by the acts of the
murderer. On the contrary, the evidence in the bathroom indicates a
struggleinwhichthevictim fought against her attacker. She sustained
injuries to her head and shoulder, as well as to her neck, in the
process of being strangled and drowned. The medical examiner
testified that all of the injuries he observed on the victim occurred
while shewas still aive. The only conclusion that can be reasonably
drawn from the evidence is that Jennifer Embry knew what was
happening to her as she was being manually strangled and drowned,
even if only for amatter of 30 seconds to a minute.

The State proved this aggravating circumstance beyond a
reasonable doubt, and the Court has given it great weight.

(R4: 6320-632€)(App. A)

Contrary tothetrial court’ sconclusion, thesefactsdo not establishthe HAC

circumstance. According to thetrial court’s own finding of fact, the victim could
have been rendered unconscious within 30 seconds to one minute and lost the
ability to fedl pain. (R4:632d-632e) This finding was correctly based on the
testimony of Dr. Bonofacio Floro. (T14:640-682) Floro’s opinion was that death
from the strangulation and drowning would not have been instantaneous, but that
the actswould have produced unconsciousness within seconds, at which timethe

victim would no longer feel pain. (T14:655-656) During histestimony on direct
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examination, Floro stated, “It takes only a few seconds to put somebody into
unconsciousness while you are being strangled.” (T14:655) Additionally, Floro
noted that the drowning could have occurred after Embry was unconscious.
(T14:656)

Thiswas not a homicide where the victim experienced long-lasting, severe
pain. Thiswas not a homicide where the manner of the killing was designed to
produce suffering. Belcher’s case falls within the category of
casesinwhichthisCourt hasdisapproved the HAC circumstancewherethevictim

suffered only a brief time before unconsciousness and death. See, Zakrewski v.

State, 717 S0.2d 488, 490, 492 (Fla. 1998)(victim struck unconsciousbeforekilled

with blows to the head and strangulation); Brown v. State, 644 So.2d 52 (Fla.

1994)(evidence on decomposed body showed three stab woundswhich would not

have caused immediate death); Elam v. State, 636 So.2d 1312 (Fla. 1994)(victim

beaten with abrick and suffered defensive woundsin an attack which lasted about
one minute and victim lost consciousness by the end of the attack); Rhodes v.
State, 547 So.2d 1201 (Fla. 1989)(victim perhaps knocked out or semi-conscious

at the time of her death by strangulation); Jackson v. State, 451 So.2d 458 (Fla

1984)(victim consciousonly momentsafter first shot and not consciouswhen other

acts over a time produced death); Herzog v. State, 439 So.2d 1372 (Fla
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1983)(victim unconscious or semi-consciousthroughout theattack). Althoughthis
Court has approved the HAC circumstance in cases where the victim died from
strangulation, those cases were premised on conscious victims suffering for a

period of time. See, Overton v. State, 801 So.2d 877 (Fla. 2001); Ormev. State,

677 So0.2d 258 (Fla. 1996); James v. State, 695 So.2d 1229 (Fla. 1997). The

evidence in these cases contrasts with the evidence in Belcher’ s case of an attack
producing unconsciousness in seconds. Application of the HAC circumstance to
Belcher’s case is not supported by the evidence.

Theconsideration of theHAC factor inthejury’ sandtrial court’ ssentencing
determination incorrectly skewedthe processinfavor of death. Belcher now urges
this Court to reverse his death sentence and either remand for imposition of alife

sentence or for resentencing before a newly empaneled jury.
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ISSUE |11

THE TRIAL COURT ERRED IN REFUSING TO INSTRUCT
THE JURY ON SPECIFIC NONSTATUTORY MITIGATING
CIRCUMSTANCESAS THE DEFENSE REQUESTED.

Belcher requested specia jury instructions listing nonstatutory mitigating
factorsfor the jury to consider which the evidence presented in the penalty phase
of thetrial supported.(R3:572-573; T20:1513-1514)(App. B) Thetria judgedenied
the requested instructions in favor of the “catchall” instruction provided in the
standard jury instructions. (T20:1513-1514; T22:1828-1837)(App. B) Thetrial court
erred inrefusing to give appellant’ srequested special jury instructions on specific
non-statutory mitigating factors. Neither the “catchall” instruction nor the
Instructions as awhole was sufficient to guide thejury initsconsideration of these
factors. Belcher was deprived of due process and fair, reliable jury
recommendation, in violation of the United States and Florida Constitutions. Art.
I, Secs. 9, 16, 17 Fla. Const.; Amends. V, VI, VIII, X1V U.S. Const. This Court
reviews the denial of a requested jury instruction under an abuse of discretion
standard, but whether theresulting jury instructions given deprivethe defendant of
due process in the sentencing proceeding is reviewed de novo.

A capital sentencing jury must consider and give effect to all relevant

mitigating evidence offered by the defendant. Hitchcock v. Dugger, 481 U.S. 393
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(1987); Lockett v. Ohio, 438 U.S. 586 (1978); Robinson v. State, 487 So. 2d 1040,

1042-43 (Fla. 1986); Riley v. Wainwright, 517 So. 2d 656 (Fla. 1987). Inorder to

give effect to such evidence,

the jury must receive clear instructions which not only do
not preclude consideration of mitigating factors, Lockett,
but which also “guid[€] and focu[s] the jury’s objective
consideration of the particularized circumstances of the
individual offense and the individual offender . . ."

Spivey v. Zant, 661 F.2d 464 (5th Cir. 1981), cert. denied, 458 U.S. 1111 (1982);

see also Chenault v. Stynchcombe, 581 F.2d 444, 447 (5th Cir. 1978)(requirement

that sentencer must be allowed to consider mitigating circumstances “would have
no importance, of course, if the sentencing jury isunaware of what it may consider
in reaching its decision”). Asthis Court has said:

[ITmproper, incomplete, or confusinginstructionsrelativeto

the consideration of both statutory and nonstatutory

mitigating evidence doesviolenceto the sentencing scheme
and to the jury’ s fundamental role in that scheme.

Riley, 517 So. 2d at 658.
The jury’s recommendation is an integral part of the sentencing process.
When an instructional error distorts the jury’s weighing process and taints its

recommendation, the resulting death sentence in unconstitutionally tainted.
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Espinosav. Florida, 505 U.S. 112 (1992); Shell v. Mississippi, 498 U.S. 1 (1990):

Maynard v. Cartwright, 486 U.S. 356 (1988).

In deciding whether ajury hasbeen sufficiently instructed on an aggravating
factor, the United States Supreme Court has looked at whether the instructions
given were “so vague as to leave the sentencer without sufficient guidance for
determining itspresenceor absence.” Espinosa, 120 L.Ed.2d at 858. In Espinosa,

Shell, and Maynard, the Court held theinstruction and limiting definitionsgiven on

the “heinous, atrocious, and cruel” (HAC) aggravator failed this test because the
definitionswerenot specific enough: “[O]rdinary jurorscould reasonably construe
the definitions as applicable to every first-degree murder.” See Shell, 498 U.S. at
5 (Marshall, J., concurring); Maynard, 486 U.S. at 364.

In Jacksonv. State, 648 So. 2d 85, 88 (Fla. 1994), this Court applied thistest

to Florida' s standard jury instruction on the “cold, calculated, and premeditated”
(CCP) aggravating factor, which told thejury it could consider, if established by the
evidence, that “the crimefor which the defendant i sto be sentenced was committed
in acold, calculated and premeditated manner without [any] pretense of moral or
legdl justification.” This Court began its analysis by examining its own caselaw

construing the CCP aggravator:
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[T]hisCourt hasfound it necessary to explain that the CCP
aggravator applies to “murders more cold-blooded, more
ruthless, and morepl otting thantheordinarily reprehensible
crimeof premeditated first-degreemurder,” Porter v. State,
564 So. 2d 1060, 1064 (Fla. 1990), cert. denied, 498 U.S.
1110,111S.Ct. 1024, 112 L .Ed.2d 1106 (1991), and where
thekillinginvolves”calmand cool reflection.” Richardson
v. State, 604 So. 2d 1107, 1109 (Fla. 1992). The Court has
adopted the phrase “heightened premeditation” to
distinguish this aggravating circumstance from the
premeditation element of first-degree murder. 1d.; Rogers
v. State, 511 So. 2d 526, 533 (Fla. 1987), cert. denied, 484
U.S. 1020, 108 S.Ct. 733, 98 L.Ed.2d 681 (1988). The
Court has also explained that “calculation” constitutes a
careful plan or a prearranged design. Rogers, 511 So. 2d
at 533.

Jackson, 648 So. 2d at 88-89.

Reasoning that because the jury was unaware of the limiting construction
placed on the aggravator by caselaw, this Court noted that “the average juror may
automatically characterizeall premeditated murdersas CCP.” Jackson, 648 So.2d
at 89. The CCPinstruction suffered the same defect asthe HA C instructionsfound

lacking in Shell, Maynard, and Espinosa: The definition of the aggravator |eft the

jury without sufficient guidancefor determining itspresenceor absence. ThisCourt
concluded the definitions, established by its own caselaw,
...call for more expansiveinstructionsto give content to the

CCP statutory factor. Otherwise, thejury islikely to apply
CCPinanarbitrary manner, whichisthedefect cited by the
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United States Supreme Court in striking down the HAC
instructions.

Jackson, 648 So.2d at 89-90. A new instruction incorporating the caselaw
requirements was established.

Ajuryisjust aslikely to apply the* catchall” instructionin an arbitrary manner
as to apply the CCP instruction invalidated in Jackson in an arbitrary manner. The
“catchall” instruction informsthe jury only that it “may” consider “any other aspect
of the defendant’s character or record or any other circumstances of the offense.”
Theinstruction providesno explanation of the nature of mitigating circumstances. Nor
does it explain what categories of conduct the law recognizes as mitigating. See

Campbell v. State, 571 So. 2d 415, 419 (Fla. 1990) (listing examplesof categories of

conduct viewed in the law asmitigating). Whiletheinvalid CCPinstruction defined
the CCPaggravator inaway that allowed thejury toincludeevery first-degree murder
withinitsambit, the*“ catchall” instruction defines--or fail sto define--mitigation in such
away that allowsthejury to excludeevery valid nonstatutory mitigating circumstance
fromitsambit. Just asthisCourt required alimiting instruction incorporating casel aw
to give content to the CCP aggravator, this Court should require a supplemental
instruction incorporating caselaw on non-statutory mitigating factorsto give content

tothe“catchall” instruction. A supplemental instruction should be required for each
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non-statutory mitigating factor the defense assertswhichissupported by theevidence.

Cf. Bryant v. State, 601 So. 2d 529, 533 (Fla. 1992)(instruction on statutory mental

mitigators required whenever defendant has produced any evidence to support
instruction).
In the present case, the only mitigating circumstances were nonstatutory.

Furthermore, unlike the “catchall” instruction approved in Boydev. California, 494

U.S. 370, 373-74 (1990) which informed the jury “youshall consider . . . [a]ny other
circumstance which extenuates the gravity of the crime even though it is not alegal
excuse for the crime,” (emphasis added), the instructions in the present case did not
explain the nature of mitigating circumstances and improperly told the jury that it
“may” consider mitigating evidence, not that it “must” do so. The “catchall”
instruction also could have led jurors to consider all the non-statutory mitigating
evidence as a single mitigating factor, thereby distorting the weighing process.
Thetrial court erredinrefusing appellant’ sspecial instructionson specific non-
statutory mitigating circumstances. The* catchall” instruction waswholly insufficient
to guide and focus the jury in its consideration of these factors. The jury’s death
recommendation, and the death sentence imposed pursuant to that recommendation,
areunreliable. Belcher urgesthis Court to reverse hisdeath sentence with directions

to afford him anew penalty phase trial with anew jury.
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ISSUE |V

FLORIDA’'S CAPITAL SENTENCING SCHEME IS
UNCONSTITUTIONAL BECAUSE IT DOES NOT REQUIRE
AGGRAVATING CIRCUMSTANCES TO BE CHARGED IN
THE INDICTMENT, DOES NOT REQUIRE SPECIFIC,
UNANIMOUS JURY FINDINGS OF AGGRAVATING
CIRCUMSTANCES AND DOES NOT REQUIRE A
UNANIMOUS VERDICT TO RETURN A
RECOMMENDATION OF DEATH.

Belcher moved to dismiss the indictment and to declare Section 782.04 and
921.141 Florida Statutes Unconstitutional because they do not meet the due process

and right to ajury requirements set forth in Apprendi v. New Jersey, 530 U.S. 466

(2000). (R2:379-389) Florida s death penalty sentencing scheme violates Articlel,
Sections9, 16, 17 and 22 of the Constitution of Floridaand AmendmentsV, V1, VI
and X1V to the United States Constitution. Thetrial court denied Belcher’ s motion.
(T2:390) This issue of the constitutionality of Florida's death penalty sentencing
statute presents a question of law which this Court reviews de novo.

Initially, Belcher acknowledgesthat thisCourt hasprevioudy re ected challenges

to Florida s capital sentencing scheme based on Apprendi v. New Jersey, 530 U.S.

466 (2000), reasoning that “ [ b] ecause A pprendi did not overrule Walton [v. Arizona,

497 U.S. 639 (1990)], the basic schemein Floridais not overruled either.” Millsv.
Moore, 786 So.2d 532, 537 (Fla. 2001), cert. denied, 121 S.Ct. 1752 (2001).

However, the United States Supreme Court recently agreed in Ring v. Arizona, 122
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S.Ct. 865 (2002), to decide whether Apprendi overrulesWalton. Thevalidity of this
Court’s holding in Mills is therefore dependent on the outcome of Ring.
Theviewsof several Justices of the Supreme Court of the United States create

serious doubt whether Walton, or the Florida cases on which it was based, can

ultimately be reconciled with Apprendi. See Apprendi, 530 U.S. at 521 (Thomas, J.,
concurring) (“Under our recent capital -punishment jurisprudence, neither Arizonanor
any other jurisdiction could provide—as, previoudly, it freely could and did,—that a
person shall be death eligible automatically upon conviction for certain crimes. We
haveinterposed abarrier between ajury finding of acapital crimeand acourt’ sability
toimpose capital punishment. Whether thisdistinction between capital crimesandaall
others, or some other distinction, is sufficient to put the former outside the rule that
| have stated isaquestion for another day.”); Apprendi, 530 U.S. 538 (O’ Connor, J.,
dissenting) (“If the Court does not intend to overrule Walton, one would be hard

pressed to tell from the opinion it issuestoday.”); Jones v. United States, 526 U.S.

227, 272 (1999) (Kennedy, J., dissenting) (“If it is constitutionally impermissibleto
allow ajudge’ s finding to increase the maximum punishment for carjacking by 10
years, itisnot clear why ajudge’ sfinding may increasethe maximum punishment for
murder fromimprisonment to death”). Although Justice Stevens distinguished Walton

in Apprendi, he has previously made clear his view that the right to a jury should
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“appl[y] with special force to the determination that must precede a deprivation of

life.” Spazianov. Florida, 468 U.S. 447, 482-83 (1984)(Stevens, J., dissenting); see

also Jones, 526 U.S. at 253 (Stevens, J., concurring) (noting that Walton should be
“reconsidered in due course’ in light of Court’sholding of defendant’ s entitlement
to jury determination of facts that increase maximum sentence).

In Apprendi, the Supreme Court held that “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury, and proved beyond a reasonable
doubt.” 530 U.S. at 490. The constitutional underpinningsof the Court'sholding are
the Sixth Amendment right totrial by jury, and the Fourteenth Amendment right to due
process. lbid. a 476-77 (“At stake in this case are constitutional protections of
surpassing importance: the proscription of any deprivation of liberty without ‘due
process of law,” Amdt. 14, and the guaranteethat ‘[i]n all criminal prosecutions, the
accused shall enjoy theright to aspeedy and publictrial, by animpartial jury,” Amdit.
6"). “ Takentogether, theserightsindisputably entitleacriminal defendant to ‘ajury
determinationthat [ he] isguilty of every element of the crimewithwhich heischarged,
beyond a reasonable doubt.”” Ibid. at 477. Appellant submits that the provisions

under which he was sentenced violate Apprendi and the Sixth and Fourteenth

Amendments.
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The New Jersey statutory mechanism found unconstitutional in Apprendi is
remarkably similar to the capital sentencing scheme under which Appellant was
charged and convicted. Apprendi involved the interplay of four statutes. The first
statute, N.J. Stat. Ann. 8§ 2C:39-4(a) (West 1995), defined the elements of the
underlying offense of possession of afirearm for an unlawful purpose. The second
statute, N.J. Stat. Ann. § 2C:43-6(a)(2) (West 1995), established that the offenseis
punishable by imprisonment for “betweenfiveyearsand 10 years.” Thethird statute,
N.J. Stat. Ann. 8 2C:44-3(e) (West Supp. 2000), defined additional elementsrequired
for punishment of possession of afirearm for an unlawful purpose when committed
asa“hatecrime.” Thefourth statute, N.J. Stat. Ann. § 2C:43-7(a)(3) (West Supp.
2000), extended the authorized additional punishment for offensesto which the hate

crimestatuteapplied. See Apprendi, 530U.S. at 469-70. Each statuteisindependent,

yet operated together to authorize Apprendi's punishment. The Court in Apprendi
held that under the due process clause, all essential findings separately required by
both the underlying offense statute and the statute defining the el ements of punishment
had to be charged, tried, and proved to the jury beyond a reasonable doubt.
Florida's capital sentencing scheme also involves the interplay of several
statutes. (1) Section 782.04(1)(a), Fla. Stat. , definesthe capital crime of first-degree

murder, and theonly elementsit containsare those necessary to establish premeditated
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or felony first-degree murder; (2) section 775.082(1), Fla. Stat. provides that a
defendant convicted of first degree murder is to be punished by life imprisonment
unless*“the procedure set forth in 8 921.141 resultsin findings by the court that such
person shall be punished by death” ; (3) section 921.141(5) setsforththe* aggravating
circumstances,” at least one of which must be found before a defendant can be
sentenced to death and which must be weighed against mitigating circumstances to
determinewhether asentence of death should beimposed; and (4) section 921.141(3),
Fla. Stat., provides further in pertinent part:

Notwithstanding the recommendation of amajority of the

jury, thecourt, after weighing the aggravating and mitigating

circumstances, shall enter asentenceof lifeimprisonment or

death . . .

Floridalaw clearly sets out ascheme whereby the statutory maximum penalty
for capital crimesislife imprisonment unlessthetrial court, after holding a separate
and distinct proceeding under section 921.141, makes findings of fact justifying
imposition of thedeath penalty. Sec. 775.082(1), Fla. Stat.; Sec. 921.141(3), Fla. Stat.
The requisite findings include

(1) whether the state has proved at least one aggravating factor
beyond areasonable doubt, rendering thedefendant eligiblefor the
death penalty, State v. Dixon, 283 So.2d 1, 9 (Fla. 1973) (noting
that aggravating circumstances set forth in section 921.141(5)

“actually define those crimes . . . to which the death penalty is
applicable in the absence of mitigating circumstances.”); Blanco
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v. Sate, 706 So. 2d 7, 13 (Fla. 1997) (Anstead, J., concurring

specidly) (“Under Florida's death penalty scheme, a convicted

defendant cannot qualify for the death sentence unless one or

more statutory aggravators are found to exist in addition to the

conviction for first-degree murder”);

(2) whether “ sufficient aggravating circumstancesexist” to

justify imposition of the death penalty Sec. 921.141(3);

Dixon, 283 So.2d at 9; and

(3) whether the mitigating circumstances are sufficient “to

outweigh theaggravating circumstances.” Sec. 921.141(3);

Dixon, 283 So.2d at 9.
Thefindingsnecessary toimposeadeath sentence aremade by thejudge, not thejury,
which merely renders an “ advisory sentence.” See Sec. 921.141(3), Fla. Stat. If the
court “does not make the finding requiring the death sentence,” it “shall impose
sentence of life imprisonment in accordance with Section 775.082.” |bid. Haidds
capital sentencing scheme, like the hate crimes statute at issue in Apprendi, thus
exposes adefendant to enhanced punishment — death rather than life imprisonment
— when amurder is committed “under certain circumstances but not others.” 530

U.S. at 484. However, none of the Sixth Amendment and Due Process requirements

identified in Apprendi and Jones were satisfied in thiscase. The indictment did not

givenotice of theaggravating circumstances on which the Statewould rely to attempt
to establish eligibility for the death penalty. The judge, and not the jury, made the

specific findingsauthorizing imposition of the death penalty. . Thejudge, and not the
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jury, was assigned and carried out the responsibility for determining whether an
aggravating circumstance existed. Absent that finding, Belcher wasineligiblefor the
death penalty, and the sentence provided under Florida law was life imprisonment.
Thejury inthis case was not told that the existence of any aggravating circumstance
had to be agreed upon by all jurors, and their non-binding recommendation was not

unani mous.

Belcher’s death sentence must therefore be vacated.
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CONCLUSION
For the above presented reasons, James Belcher asksthis Court to reverse his

death sentence and remand his case to the trial court for resentencing.
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