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STATEMENT OF THE CASE AND FACTS
The Statereliesuponitsstatement of caseandfactsregarding thetrial, thedirect
appeal and the post conviction claimsregarding the sentencing issuescontained inits

initial brief in this matter.!

! The synbols “R” and “T.” will refer to the record on
appeal and the transcript of proceedings from this appeal,
respectively. The synbols “DAR” wll refer to the record on
appeal from Defendant’s direct appeal. The transcript of the

trial proceedings is not consecutively nunbered, and the
transcripts of the pretrial proceedings are contained in a
nunber of individually paginated transcripts contained in the

vari ous supplenental records. As such, the State will refer to
the transcript of voir dire as “DATl1.” The transcript of the
guilt phase will be referred to as “DAT2.” The transcript of
the evidentiary portion of the sentencing phase will be referred
to as “DAT3.” The transcript of the pronouncenent of sentence
will be referred to as “DAT4.” The individual transcripts of
the pretrial hearing will be referred to by the date on which

t he hearing was hel d.



SUMMARY OF THE ARGUMENT

Thetria court erred in finding that the State had committed aBrady? violation
at the penalty phase. The evidence showed that the State did not have the inmates
testimony. The evidence aso showed that the State disclosed incident reports, oral
and written statements and transcripts of taped statements at the time of tridl.
Moreover, theinformation that was disclosed was cumul ative to the information that
allegedly was not disclosed.

Thetrial court properly denied relief regarding the guilt phase. Defendant did
not prove that the State committed a Brady violation. Further, he did not prove that
any aleged Brady violation would have affected Defendant’ s decisions that resulted
inthelack of presentation of evidence. Moreover, thereisno cumulativeerror, where

as here, al of the alleged errors are procedurally barred or meritless.

2 Brady v. Maryland, 373 U S. 83 (1963).

2



ARGUMENT

l. THE LOWER COURT ERRED IN FINDING THAT
THE STATE HAD COMMITTED A BRADY
VIOLATION AT THE PENALTY PHASE.

Defendant asserts that the trial court’s finding that he was entitled to
resentencing wasproper. However, thisfinding was based on animproper application
of thelaw and is contrary to the evidence presented. Assuch, thegranting of penalty
phase relief should be reversed.

Defendant assertsthat thelower court’ s*finding” that the State had suppressed
thealleged Brady material wasproper. However, thetrial court madeno suchfinding.
Instead, the lower court stated “ Assuming that this evidence cited by Defendant isin
fact newly discovered , theissue becomeswhat impact, if any thisinformationwould
have had on the sentencing court’s decisionmaking process.” (R. 909) In fact, in
discussing the elementsthat adefendant must proveto show that aBrady violation has
occurred, the trial court only enumerated one element. (R. 908) However, thereis
morethan one element that adefendant must proveto establish that aBrady violation
occurred.

In order to establish that the State violated Brady, a defendant must show:

[1] Theevidenceat issue must befavorableto the accused,
either becauseitisexculpatory, or becauseit isimpeaching;

[2] that evidence must have been suppressed by the State,
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either willfully or inadvertently; and[3] prejudicemust have
ensued.

Way v. Sate, 760 So. 2d 903, 910 (Fla. 2000)(quoting Strickler v. Greene, 527 U.S.
263, 281-82 (1999)). Inherent in the requirement that the State suppressed the
evidence is a requirement that the State actually possess the evidence and that the
defendant could not have obtainedit. See United Satesv. Grintjes, 237 F.3d 876, 880
(7th Cir. 2001) (holding Brady does not apply where evidence could have been
discovered by defensewith useof diligence); United Satesv. Corrado, 227 F.3d 528,
538 (6th Cir. 2000)(same); High v. Head, 209 F.3d 1257, 1265 (11th Cir. 2000)
(finding Srickler has not abandoned due diligence requirement of Brady); United
Satesv. Maloof, 205 F.3d 819, 827 (5th Cir. 2000)(same); Johnsv. Bowersox, 203
F.3d 538, 545 (8th Cir. 2000)(defining " state suppression” component of Brady as
"[t]here is no suppression of evidence if the defendant could have learned of the
information through 'reasonablediligence™); United Satesv. Hotte, 189 F.3d 462 (2d
Cir. 1999)(same). Infact, this Court has acknowledged that adefendant cannot show
that aBrady violation occurred if the defendant knew of the existence of the evidence
or in fact had the evidence. Mahara] v. Sate, 778 So. 2d 944, 954 (Fla
2000)(“ Althoughthe"duediligence" requirement isabsent from the Supreme Court's

most recent formulation of the Brady test, it continues to follow that a Brady clam



cannot stand if adefendant knew of the evidenceall egedly withheld or had possession
of it, smply because the evidence cannot then be found to have been withheld from
the defendant.” ) (quoting Occhiconev. State, 768 So. 2d 1037, 1042 (Fla. 2000)). In
reviewing atrial court’ s decision concerning aBrady violation, this Court makes an
independent review of thetrial court’ slegal conclusionsbut givesdeferencetothetrial
court’sfindings of fact. Rogersv. Sate, 782 So. 2d 373, 376-77 (Fla. 2001).
Here, Defendant urgesthis Court to ignore compl etely the elements of aBrady
claim and the evidence presented at the evidentiary hearing and find that thetrial court
properly determined that a Brady violation occurred based on a statement by the
prosecutor at thetimeof trial. The statement in question occurred during ahearingon
Defendant’ smotionfor continuance. Defendant claimed that such acontinuancewas
necessary because the State had not responded to a discovery request that he had
made. (10/11/82. at 23-24) Defendant acknowledged that the State had previously
responded to discovery requests that Defendant had made through counsel but
claimed that since the theory of defense had changed, new discovery needed to be
provided. (10/11/82. at 24-25) Defendant particularly pointed to areference during
Mr. Ball’s deposition to statements from prison employees. (10/11/82. at 25) The
Stateresponded that it had fully complied with discovery requests previously and had

nothing new. (10/11/82. at 26) When asked about the statements, it responded that
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certain statements were inadmissible because they wereirrelevant and therewere no
statements by employees. (10/11/82. at 27)

While Defendant asserts that this statement shows that the State committed a
Brady violation, thisassertion compl etely ignoresthe prosecutorslater statement that
his understanding of this inquiry concerned only racia statements by Defendant.
(DAT2.432) Assuch, thisstatement does not show that the State committed aBrady
violation.

Moreover, the record from direct appeal indicates that the State informed
Defendant that it had oral and written statements for the witnesses in its initia
discovery response. (DAR. 168) The record from the time of trial reflects that
Defendant had received incident reports. State’ sExhibit 5, Deposition of Leonard Ball
a 5. (T. 182) While Bernstein initially testified that he had never seen any of the
Incident reports, headmitted on crossexaminationthat therecord fromthetimeof trial
indicated that he had received thereports. (T. 182-85) He also acknowledged that he
had been provided with transcripts of thetaped statements. (T. 189-92) Bernsteinwas
not ableto separate the documentsthat he acknowledged receiving at thetime of trial
from what Defendant now claims the State suppressed. While Defendant faults the
Statefor not proving which documents Bernstein had, Defendant ignoresthat he had

the burden of proving the elements of his post conviction claim. Way; see Smith v.
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State, 445 So. 2d 323, 325 (Fla. 1983), cert. denied, 467 U.S. 1220 (1984) (burden on
defendant to prove claim). AsDefendant never proved that the State suppressed any
statements by officers, thetrial court erred in finding aBrady violation by assuming
the State had suppressed evidence. It should be reversed.

Defendant also asserts that Bernstein’ s failure to include factsin his notes for
opening and failureto provideinformation to experts showsthat the State suppressed
the statements. However, this assertion ignores Bernstein’s own testimony on the
issue from the evidentiary hearing. Bernstein stated that his notes for opening
statement indicated that hewasaware of astatement that Defendant’ seyeswerewide
open from a deposition. (T. 192-93) The notes did not include the phrase blank
expression. (T.193) However, Bernstein admitted that he had been informed about
blank looksand Defendant being calm during the deposition but did not include them
inthenotes. (T.196-99) Bernstein admitted that he had not conveyed theinformation
from the depositions to the experts because Defendant had aready refused to
cooperatewith aninsanity defenseand the noticeof insanity defense had already been
stricken. (T. 199) As such, this assertion does not show that the State committed a
Brady violation. The order granting a new penalty phase should be reversed.

Defendant next assailsthe State for asserting that it did not have statements by

theinmatesthat hecalled at theevidentiary hearinginitspossession. He contendsthat
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the State did not point to any citation to the record to support this claaim. However,
areview of the State’ sinitial brief beliesthisassertion. Initial Brief of Appellant at 31-
32. The State cited to thetestimony of inmates Hargrave and M cCaskill that they had
never revealed thisinformation to the State and would not have done so. (T. 51-54,
58-59) The State al so pointed out that inmate Jones was not mentioned inthe alleged
Brady material and that Defendant had presented no evidencethat hewasinterviewed
by the State. (T. 42-45) These citations show that Defendant did not prove that the
State was in possession of thisinformation. As such, Defendant did not prove that
the State committed a discovery violation with regard to the inmates testimony.
Maharaj, 778 So. 2d at 954 (“ There can be no Brady violation when the allegedly
suppressed evidence is not in the possession of the State.”); Smith v. Sate, 445 So.
2d 323, 325 (Fla. 1983), cert. denied, 467 U.S. 1220 (1984)(burden on defendant to
prove claim).

While Defendant goes to great lengths to show that the State possessed the
guards’ statements, the State did not assert that it did not havetheguards' statements.
The State's contention that it did not have possession of the alleged Brady material
waslimited totheinmates' testimony. The State' spositionwithregard totheguards
statements was that the record reflects that these statements were discl osed.

Defendant next assertsthat the State’ s assertion that the trial court improperly
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considered material that was disclosed as part of the Brady material was incorrect
because acourt must consider all of the evidence, both disclosed and undisclosed, in
determining materiality. However, the State did not disputethat all evidence must be
considered indetermining materiality. Kylesv. Whitley, 514 U.S. 419(1995). Instead,
the State’ spositionwas, and s, that thetrial court erred in considering the admittedly
disclosed evidence asundisclosed evidence. A Brady violationisproven by showing
that Defendant did not receive the information; not by showing that information that
Defendant had was not presented to thetrial court. See Maharaj, 778 So. 2d at 954;
Occhicone, 768 So. 2d at 1042. When the depositions,® which were taken by
Defendant and clearly disclosed, are considered as disclosed evidence, the allegedly
undisclosed evidence is merely cumulative to the evidence that was disclosed. This
Court hasrepeatedly held that wheretheallegedly undisclosed information wasmerely
cumulativeto theinformation that wasdisclosed, no Brady violation hasbeen proven.
E.g., Sate v. Riechmann, 777 So. 2d 342, 363 (Fla. 2000); Ragsdale v. Sate, 720

So. 2d 203, 208 (Fla. 1998); Routly v. State, 590 So. 2d 397, 399-400 (Fla. 1991);

s To the extent that the trial court’s finding is based
on the alleged lack of filing of the deposition in the record
(R 910), this finding was clearly erroneous. The record from
the tinme of trial shows that the deposition were filed with the
trial court. (6/7/82. at 37, 7/19/82. at 37-38) As such, even
if a Brady violation was judged by what was turned over to the
trial court (which it is not), the deposition were in the court
file.



Cruse v. Sate, 588 So. 2d 983, 988 (Fla. 1991).

While Defendant attemptsto characterizethetria court’ sholding on materiality
asafinding of fact, this Court has held that such conclusions are mixed questions of
fact and law. Rogersv. Sate, 782 So. 2d 373, 376-77 (Fla. 2001) As such, the
holding that the evidence was material isnot entitled to the deference that Defendant
asks this Court to afford it.

In an attempt to show that the alleged Brady material is not cumulative to the
undeniably disclosed deposition, Defendant asserts that the difference between the
statementsand the depositions coul d have been used to impeach witnesses. However,
Defendant does not explain how impeaching witnesses with thisinformation would
have been helpful to his case. Impeachment is only relevant to the credibility of the
witnessimpeached and is not substantive evidence. Mortonv. State, 689 So. 2d 259
(Fla. 1997). Defendant has not shown that these statements would have been
admissible as substantive evidence, and generally such reports are not admissible.
890.803(8), Fla. Stat. AsDefendant admits, attempting to discredit the eyewitnesses
to show that the crime had not occurred, as Defendant tried at trial, would not have
resulted in areasonabl e probability of adifferent result at trial, and would therefore not
bematerial. Kyles. Astheuse of thereportsasimpeachment would not haveresulted

in there admission as substantive evidence, they would not have assisted in assessing
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Defendant’ s alleged mental state. As such, there is no reasonable probability that
Defendant would not have been sentenced to death had the cumul ative information
fromthealleged Brady material been disclosed, anymorethanit already was. Assuch,
the lower court erred in finding that the State had committed a Brady violation. It
should be reversed.

Withregardtotheclaimthat the Brady material woul d have negated thefinding
of HAC, thisclaim ismeritless. Intent isnot an element of HAC. Guzman v. Sate,
721 So. 2d 1155, 1160 (Fla. 1998); Brown v. Sate, 721 So. 2d 274, 277 (Fla. 1998);
seealso Mahnv. Sate, 714 So. 2d 391, 399 (Fla. 1998). Asthis Court has noted,
“[tlhe HAC aggravating circumstance has been consistently upheld wherethevictim
was repeatedly stabbed.” Guzman v. Sate, 721 So. 2d 1155, 1159 (Fla. 1998); see
also Bates, Brown; Mahn. Here, Off. Burke was stabbed 13 times. As such, the
presentation of thealleged Brady material would not have affected thefinding of HAC.

Defendant also asserts that the presentation of the Brady material would have
allowedthetrial court to havefound the duressmitigator based on Defendant’ smental
state. However, asthis Court has noted, “* Duress’ is often used in the vernacular to
denote internal pressure, but it actualy refers to external provocation such as
imprisonment or the use of force or threats.” Toolev. State, 479 So.2d 731, 734 (Fla.

1985). Here, thealleged Brady material, statementsregarding Defendant’ sdemeanor
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before, during and after the crime, had nothing to do with any alleged duress. As
such, the Brady materials do not support afinding of the duress mitigator.
Defendant next assertsthat Defendant’ s decision not to present mitigation and
hisdecision to waive asentencing jury wasrendered invalid by thefailureto disclose
the alleged Brady material. However, whereaclaimisraised that adefendant would
not have waived aright had Brady material been disclosed, a defendant must prove
that but for thefailureto disclosethe Brady material, thereisareasonable probability
that he would not have entered the waiver. United Statesv. Avellino, 136 F.3d 249,
256 (2d Cir. 1998); seealso Hill v. Lockhart, 474 U.S. 52, 59 (1985) (applying same
standard to ineffective assistance of counsel claims in the context of guilty pleas);
Srickland v. Washington, 466 U.S. 668, 694 (1984)(noting that test for prejudice
prong of ineffectiveness claims is drawn from Brady materiality standard). Here,
Defendant presented no evidence that disclosure of the Brady material would have
affected Defendant’ s decision-making processin any way. Infact, theonly evidence
regarding the alleged affect on Defendant’s decision-making process from the
disclosure of the Brady material was Bernstein's testimony that disclosure of the
Brady material would not have done so. (T. 188-89) Defendant did not testify at the
evidentiary hearing. Assuch, hedid not say that he would have presented mitigation

and have not waived a sentencing jury had he considered the alleged Brady material.
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Because Defendant had the burden of proof on hisBrady claim and did not carry that
burden, the claim regarding the waiver does not support afinding that thetrial court
properly found aBrady violation. Way; Smith. The decision to grant anew penalty
phase should be reversed.

Defendant al so asserts that Defendant waived mitigation and that such waiver
wasinvalid becausethetrial court wasnot informed of availablemitigation beforethe
purported waiver of mitigation was accepted. However, thisclaim that the allegedly
waiver of mitigation wasinvalid because of thelack of acolloquy regarding available
mitigation could have and should have been raised on direct appeal. As such, the
clam isprocedurally barred. Francisv. Barton, 581 So. 2d 583 (Fla.), cert. denied,
501 U.S. 1245 (1991). Therefore, this assertion does not support affirmance of the
lower court’s order granting a new penalty phase, and it should be reversed.

Moreover, Defendant did not waive mitigation. Instead, he exercised hisright
to self representation and did not present mitigation. This Court has previoudly held
that the procedure that Defendant asserts should have been followed is inapplicable
insuch situations. Allenv. Sate, 662 So. 2d 323, 328-29 (Fla. 1995). Moreover, this
procedure was not established until after Defendant’ s 1982 trial and does not apply
retrospectively. 1d. As such, it does not provide a basis for supporting the trial

court’ s order granting a new sentencing phase.
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Defendant also asserts the lower court’ s order should be affirmed because of
the cumulative effect of all of the claimsthat he hasraised. However, this Court has
held that claims that are procedurally barred or without merit are not included in a
cumulative error analysis. Downsv. Sate, 740 So. 2d 506, 509 n.5 (Fla. 1999). As
such, Defendant’s assertion of cumulative error based on claims that were
procedurally defaulted or are without merit do not show that the trial court properly
found a Brady violation. The order granting sentencing relief should be reversed.

Defendant also asserts that he should be entitled to relief even if he did not
prove that a Brady violation occurred because the trial court did not consider this
evidenceat thetimeof trial. Defendant citesno authority for thisclaim. However, at
the time of trial, this Court considered Defendant’ s claim that the trial court did not
find any mental mitigation despite having before it Defendant’ s extensive proffer
regarding hisinsanity defense, which contai ned information about Defendant’ smental
health history. (DAR. 316-67) This proffer included Dr. Fisher’s diagnosis of
Defendant from his1979 eval uation, whichisessentially the sameasthediagnosi sthat
Dr. Fisher reached at the evidentiary hearing (Paranoid Schizophrenia). This Court
rejected the claim. Muhammad v. State, 494 So. 2d 969, 976 (Fla. 1986). As such,
any claim that the failure to find mental mitigation based on mattersthat werein the

record at thetime of trial is procedurally barred. Francisv. Barton, 581 So. 2d 583
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(Fla), cert. denied, 501 U.S. 1245 (1991). Moreover, this Court hasrefused to grant
relief in cases were arecognized constitutional claim was presented on the basis that
the expert’s opinion had not changed. Breedlove v. Sate, 692 So. 2d 874 (Fla
1997)(no prejudice shown where experts opinions did not change); Oatsv. Dugger,
638 So. 2d 20 (Fla. 1994). As such, Defendant’s assertion of a “miscarriage of
justice” iswithout merit. Thetrial court’sorder granting penalty phaserelief should

be reversed.
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[I. THE LOWER COURT PROPERLY FOUND THAT
THE STATE HAD NOT COMMITTED A BRADY
VIOLATION AT THE GUILT PHASE.

Defendant assertsthat thetrial court erred in denying relief regarding the guilt
phase based on the alleged Brady violation. He assertsthat thetrial court should have
found that thealleged suppression of the Brady material wasmaterial totheguilt phase
becauseit wasrelevant to aninsanity defense. Hea so contendsthat the material may
have affected the trial court’s competency determination. He also contends that the
alleged Brady material could have been used asimpeachment. Heallegesthat thetria
court should have considered the impact of other claims that had previously been
found to be procedurally barred in determining the materiality of the alleged Brady
material. However, the trial court properly denied relief regarding the guilt phase
because the State did not commit a Brady violation.

Defendant asserts that this Court must accept the alleges Defendant makes as
true because the trial court did not make findings regarding the materiality of the
alleged Brady violations to the guilt phase. Defendant relies upon Lightbourne v.
Sate, 742 So. 2d 238 (Fla. 1999) and Young v. State, 739 So. 2d 553 (Fla. 1999), for
thisproposition. However, these cases do not hold that adenial of aclaim without a
finding after an evidentiary hearing requiresthe acceptance of factual allegations. In

Young, thetrial court had not held an evidentiary hearing on theBrady violation. Id.

16



at 554. In Lightbourne, the trial court had also not held an evidentiary hearing
regarding the information assumed true. 1d. at 245. Because there had been no
evidentiary hearing on theissue, the all egations on the issue were accepted astrue, as
they must be. Here, thetrial court held an evidentiary hearing on theBrady claim. It
also allowed Defendant to present evidence about other issues. Under these
circumstances, there is no reason to presume that Defendant’ s allegations are true.

Theproper law regarding an order with deficient or incorrect findingsisthat an
appellate court with sustain alower court’ sdecisionif thereisany basisin therecord
to do so. Dade County School Bd. v. Radio Sation WQBA, 731 So. 2d 638, 644
(Fla. 1999). Here, there is amply basis in the record to sustain the denial of relief
regarding the guilt phase.

First, the State would note that Defendant has not addressed the fact that the
Inmate witnesses at the evidentiary hearing testified that they had never told the State
of their observation of the Defendant and would never havetold the State of them. As
such, the Statewas never in possession of thisallegedly exculpatory information. (T.
42-45, 51-54, 58-59) Under Brady, the State has no duty to disclose information that
was never in its possession. Maharaj, 778 So. 2d at 954 (“There can be no Brady
violation when the allegedly suppressed evidence is not in the possession of the

State.”) As such, there was no showing that the State committed a Brady violation

17



with regard to the inmates’ statement. The trial court’s denial of guilt phase relief
should be affirmed.

Withregardto theincident reports, therecord fromthetimeof trial reflectsthat
Defendant had received incident reports. State’ sExhibit 5, Deposition of Leonard Ball
a 5. (T. 182) While Bernstein initially testified that he had never seen any of the
Incident reports, headmitted on crossexamination that therecord fromthetimeof trial
indicated that he had received thereports. (T. 182-85) He also acknowledged that he
had been provided with transcripts of the taped statements. (T. 189-92) In fact, the
State’ sinitial response to Defendant’ s discovery informed Defendant that it had oral
and written statements from corrections officers. (DAR. 168) Defendant did not
prove that there were incident reports and transcripts of statementsin addition to the
ones Bernstein acknowledged having received. Way; Smith. As such, he did not
carry hisburden of proving that the State had committed aBradyviolation. Thedenia
of guilt phase relief should be affirmed.

Moreover, a review of the depositions that were taken by Defendant and
therefore disclosed to him and that were filed with the trial court and therefore
disclosedtothetrial court showsthat theinformation regarding hisdemeanor that was
in the State’ s possession shows that any information contained in the reports that

allegedly were not disclosed would have been cumulative. Bernstein admitted that he
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knew that Defendant’ s eyes had been described as being opened unusually wide. (T.
192-93) He knew that Defendant had been described as looking blankly and being
cam. (T. 196-99) As counsd was aware of the information for the allegedly
undisclosed material that Dr. Fisher considered to beimportant, thetrial court properly
deniedrelief regarding theguilt phase. Satev. Riechmann, 777 So. 2d 342, 363 (Fla.
2000); Ragsdale v. Sate, 720 So. 2d 203, 208 (Fla. 1998); Routly v. Sate, 590 So.
2d 397, 399-400 (Fla. 1991); Cruse v. State, 588 So. 2d 983, 988 (Fla. 1991). It
should be affirmed.

To the extent that Defendant asserts that the information was not cumulative
because it could have been used for impeachment, this claim is without merit.
Impeachment isonly relevant to the credibility of the witnesswho isimpeached and
cannot be used as substantive evidence. Mortonv. Sate, 689 So. 2d 259 (Fla. 1997).

Defendant has not shown that these statements would have been admissible as
substantive evidence, and generally such reportsare not admissible. 890.803(8), Fla.
Stat; see also Sate v. Riechmann, 777 So. 2d 342, 363 (Fla. 2000)(failure of
defendant to show that declarant woul d havetestified to statement in police report that
waswithheld from defendant defeated Brady claim). AsDefendant admits, attempting
to discredit the eyewitnesses to show that the crime had not occurred, as Defendant

tried at trial, would not haveresulted in areasonable probability of adifferent result at
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trial, and would therefore not be material. Kyles. As the use of the reports as
impeachment would not haveresulted in there admission as substantive evidence, they
would not have assisted in assessing Defendant’ s all eged insanity defense. Assuch,
thereisno reasonabl e probability that Defendant would not have been convicted had
thecumulativeinformation from the alleged Brady material been disclosed, anymore
thanitalready was. Assuch, thelower court properly deniedrelief regarding theguilt
phase. It should be affirmed.

Moreover, Defendant’s assertion that aleged Brady material would have
supported an insanity defense ignores the fact that Defendant waived the insanity
defense. Defendant presented no evidence that but for the failure to disclose the
allegedly withheld material, he would not have waived any insanity defense. Infact,
theonly evidenceon the subject wasBernstein’ stestimony that it would not havedone
so. (T.187-88) Inorder to provethat an alleged Brady violationresultedinaninvalid
waiver, adefendant must prove that but for the failure to disclose the material, there
Is a reasonable probability that the defendant would not have entered the waiver.
United Statesv. Avellino, 136 F.3d 249, 256 (2d Cir. 1998); seealso Hill v. Lockhart,
474 U.S. 52, 59 (1985)(applying same standard to ineffective assistance of counsel
claimsin the context of guilty pleas); Srickland v. Washington, 466 U.S. 668, 694

(1984)(noting that test for prejudice prong of ineffectiveness claimsis drawn from
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Brady materiality standard). As Defendant did not prove such a reasonable
probability, thetrial court properly determined that Defendant was not entitled to any
guilt phase relief.

In an attempt to avoid this waiver, Defendant asserts that the alleged Brady
material would haveresultedin areasonable probability that Defendant would not have
been found competent. However, competency is dependent on whether adefendant
"has sufficient present ability to consult with hislawyer with areasonable degree of
rational understanding--and whether hehasarational aswell asfactual understanding
of the proceedingsagainst him," at thetime of trial. Dusky v. United States, 362 U.S.
402 (1960). The Court hascautioned that thisisatime specific determination and may
not need to be reevaluated even during tria if there is evidence of a change in
Defendant’ s mental state. See Drope v. Missouri, 420 U.S. 162 (1975).

Here, the alleged Brady material concerned Defendant’ s demeanor on the day
hekilled Off. Burke. Defendant wasnot tried until 2 yearslater. Dr. Fisher, onwhose
opinion Defendant relies, statesthat he believed that thisevidence supported afinding
that Defendant had decompensated at the time of the murder because of alleged stress.
(T.74-75) Moreover, Dr. Fisher’ sdiagnosisof Defendant isthe sameasthediagnosis
that Dr. Fisher is reported as having given Defendant in Defendant’s proffer of

evidence regarding his insanity defense that was before both the trial court and this
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Court when theissue of competency wasdecided at thetime of trial and direct appeal.
(DAR. 316-67) Thetria court and this Court were aware of Defendant’s history of
mental health treatment at the time the competency determination wasmade. (DAR.
316-17) However, both this Court and the trial court also had Dr. Amin’s report
finding Defendant competent from May 1982. Thetria court was able to observe
Defendant’ s ability to understand the proceeding that were occurring. Asreview of
the record from direct appeal shows that Defendant was fully aware of the nature of
the chargesagainst him and the penalty hefaced. Hewasabletorecall factsandrelate
them. He was also able to demonstrate appropriate courtroom demeanor. Under
these circumstances, there is no reasonable probability that the disclosure of this
material would haveresultedin afinding of incompetence. Kyles; Breedlovev. Sate,
692 So. 2d 874 (Fla. 1997)(no prejudice shown where experts opinions did not
change); Oatsv. Dugger, 638 So. 2d 20 (Fla. 1994). Thelower court properly denied
relief in the guilt phase.

Additionally, Defendant appearsto believethat afinding of incompetencewould
have resulted in denial of Defendant’ sright to represent himself only. However, the
standard for competency to waive counsel and the standard for competency to be
tried are the same. Godinezv. Moran, 509 U.S. 389 (1993). Assuch, the result of

a finding of incompetency would not have been a trial at which Defendant was
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represented by counsel who could have presented an insanity defense over
Defendant’ s objection. It would have been adelayed trial. Fla. R. Crim. P. 3.212.
Defendant presented no evidence that Defendant would not have still insisted that an
insanity defense at such adelayed trial or that Defendant would not have still insisted
that he be permitted to represent himself. Assuch, Defendant did not prove that but
for the aleged failureto disclose the Brady material, thereisareasonable probability
that he would not have waived the presentation of an insanity defense and counsel.
United Satesv. Avellino, 136 F.3d 249, 256 (2d Cir. 1998); seealso Hill v. Lockhart,
474 U.S. 52, 59 (1985)(applying same standard to ineffective assistance of counsel
claimsin the context of guilty pleas); Srickland v. Washington, 466 U.S. 668, 694
(1984)(noting that test for prejudice prong of ineffectiveness claimsis drawn from
Brady materiality standard).

Infact, Defendant waseva uated for competency in connection withtheholding
of the evidentiary hearing and wasfound competent. (R. 427-32) Defendant has not
challenged that finding. Despite being competent, Defendant did not testify that his
Insistencethat aninsanity defensenot be presented or that hisdecision to proceed pro
se had changed. Assuch, the lower court properly denied relief regarding the guilt
phase, and its decision should be affirmed.

Defendant next asserts that the alleged failure to disclose the Brady material
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resulted in adeprivation of competent mental health assistance. However, Defendant
did not want the assistance of mental health professionals at the time of trial, as
demonstrated by Defendant’ srefusal to cooperatewith themental health professionals
who were appointed to evaluate him. Defendant did not show that the disclosure of
the Brady material would have affected Defendant’ s decision not to cooperate with
the mental health professionals. As such, Defendant did not prove that but for the
alleged failure to disclose the Brady material, there was a reasonabl e probability that
he would not have refused the assistance of the mental health professionals. United
Satesv. Avellino, 136 F.3d 249, 256 (2d Cir. 1998); see also Hill v. Lockhart, 474
U.S. 52, 59 (1985)(applying samestandard to i neffective assi stance of counsel claims
in the context of guilty pleas); Strickland v. Washington, 466 U.S. 668, 694
(1984)(noting that test for prejudice prong of ineffectiveness claimsis drawn from
Brady materiality standard). Assuch, thelower court properly refused to grant guilt
phase relief, and it should be affirmed.

Moreover, Dr. Fisher, the only mental health professional presented at the
evidentiary hearing, testified to the same diagnosis of Defendant the proffer of
evidenceregarding theinsanity defensereflected that he had given Defendant in 1979.
(DAR. 316-67) The Court has held that prejudice is not demonstrated regarding a

clam based on lack of information being provided to a mental health professional
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wherethe mental health professional reachesthe samediagnosisboth beforeand after
receivingtheinformation. Breedlovev. Sate, 692 So. 2d 874 (Fla. 1997)(no prejudice
shown where experts opinions did not change); Oatsv. Dugger, 638 So. 2d 20 (Fla.
1994). Assuch, theclaim based onthealleged deprivation of mental health assistance
does not demonstrate that the trial court erred in denying relief regarding the guilt
phase. It should be affirmed.

Defendant also contends that the failure to disclose the alleged Brady material
rendered hiscounsel ineffective. However, Defendant does not explain how counsel
wasrendered ineffective. Assuch, theissueisinsufficiently brief and doesnot merit
reversal. See Andersonv. Sate, 27 Fla. L. Weekly S580 (Fla. Jun. 13, 2002); Duest
v. Dugger, 555 So. 2d 849, 952 (Fla. 1990). Moreover, for aBrady violationto exist,
counsel must not haveknown of theallegedly undisclosed material. Maharaj, 778 So.
2d at 954; Occhicone, 768 So. 2d at 1042. Since counsel could not have had or
known of the alleged Brady material, he could not have used it. As such, he cannot
be deemed ineffective for failing to use it. See Sate v. Riechmann, 777 So. 2d 342,
357 (Fla. 2000). This assertion should be rejected.

Defendant next asserts that the alleged Brady violation caused Defendant’s
decision to waive counsel involuntary. However, Mr. Bernstein testified at the

evidentiary hearing that Defendant’ sdecision regarding theinsanity defensethat |ead
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to hisdecision to discharge counsel would not have been affected by any documents.
(T. 187-88) Defendant did not testify at the evidentiary hearing. Whereaclamis
raised that a defendant would not have waived a right had Brady material been
disclosed, a defendant must prove that but for the failure to disclose the Brady
material, there isareasonable probability that he would not have entered the waiver.
United Statesv. Avellino, 136 F.3d 249, 256 (2d Cir. 1998); seealso Hill v. Lockhart,
474 U.S. 52, 59 (1985)(applying same standard to ineffective assistance of counsel
claimsin the context of guilty pleas); Srickland v. Washington, 466 U.S. 668, 694
(1984)(noting that test for prejudice prong of ineffectiveness claimsis drawn from
Brady materiality standard). Here, the only evidence presented on thisissuewasthat
disclosureof thealleged Brady material would not have affected Defendant’ sdecision
towaive counsel. (T. 188-89) Assuch, thelower court’ sdenia of guilt phase relief
should be affirmed.

Defendant also asserts the lower court’s order should be affirmed because of
the cumulative effect of all of the claimsthat he hasraised. However, this Court has
held that claims that are procedurally barred or without merit are not included in a
cumulative error analysis. Downsv. Sate, 740 So. 2d 506, 509 n.5 (Fla. 1999). As
such, Defendant’s assertion of cumulative error based on claims that were

procedurally defaulted or are without merit do not show that the trial court properly
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found a Brady violation. The order denying guilt phase relief should be affirmed.
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CONCLUSION
For the foregoing reasons, that portion of the trial court’s Rule 3.850 order
granting anew sentencing proceeding should bereversed, and Defendant’ s sentence
reinstated. The portion of the trial court’s order denying a new trial should be
affirmed.
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