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STATEMENT OF THE CASE

On September 12, 1991, William Gregory Thomas murdered hiswife, Rachel
Thomas. After successfully avoiding arrest for this murder for more than ayear and
a half, Thomas became emboldened enough to think that he could get by with
murdering hismother, Elsie Thomas. On May 4, 1993, hedid so. Unfortunately for
him, thistime he was caught virtually in the act, and was thereupon arrested both for
thismurder and, shortly thereafter, for thefirst. These two murder cases proceeded
toward separatetrials. Ultimately, Thomaswas convicted by ajury and sentenced to
death for themurder of hiswife, and pled guilty to and received alife sentencefor the
murder of his mother. It is the conviction and death sentence for the murder of
Thomas wife which is at issue on this 3.850 appeal .

On May 20, 1993, Thomas was indicted in Duval County for the first degree
murder and kidnapping of hiswife, Rachel Thomas, and theburglary of her residence
(TR 4).* InMarch of 1994, following ajury trial, Thomaswas convicted onall counts
(TR 84). Thereafter, a sentencing hearing was conducted before a jury, which
culminated in an 11-1 recommendation of death (TR 88). The sentencing hearing

before the judge was deferred pending resolution of the case in which Thomas had

1 The State will cite to the trial record as “TR” and to
t he postconviction record as “PCR.”
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been charged with having murdered his mother, Elsie Thomas (TR 1480). This
pending charge was resolved by guilty plea on July 14, 1994 (TR 1579-80). In
exchange for the State’s recommendation of life imprisonment for the murder of
Thomas mother (case no. 93-5393), Thomas agreed to waive and give up any right
to appeal — either directly or collaterally - any guilt phaseissue arising out of histrial
for the murder of hiswife (case no. 93-5394). He did, however, reserve hisright to
appeal any sentencing issue arising out of that case (TR 1581). The guilty pleaand
colloquy inthemother-murder casewere made apart of therecordinthewife-murder
case (TR 1579 et seq).

After hearing, thetrial court sentenced Thomasto death for the murder of his
wife Rachel Thomas, finding four aggravators, summarized by this Court on appeal
as.

Thomas had committed a prior violent felony; the murder
was committed in the course of aburglary; the murder was
committed for financial gain; the murder was especialy
heinous, atrocious, or cruel (HAC); the murder was
committed in acold, calculated, and premeditated manner

(CCP).

Thomasv. State, 693 So.2d 951, fn. 1 (Fla. 1997).

Thomas appealed, raising nine issues. The only guilt phase issue raised by

Thomason direct appeal was an attack on the sufficiency of the evidence based upon



the State's alleged failure to prove corpus delicti (Rachel’s body has never been
recovered). Initsbrief on appeal, the State noted that Thomas had waived his
right to appeal any guilt phaseissueinthewife-murder case, but suggested that, since
the only guilt phase issue raised by Thomas on appeal was a sufficiency of the
evidence issue which this Court would review anyway in a capital case under its

holdingsin Tibbsv. State, 397 So.2d 1120, 1126 (Fla. 1981) and Stano v. State, 473

S0.2d 1282, 1288 (Fla. 1985), it was not necessary at that timeto addressthe validity
or binding effect of Thomas waiver. Initial Brief of Appellant, case no. 84, 256, at
p. 2. The State thereafter argued, successfully, that the State had proved corpus
delicti, and this Court agreed that the evidence was sufficient “to show that Rachel is

dead and that Thomas had killed her.” Thomasv. State, supra at 952-53.

ThisCourt found no harmful error with respect to any of theremaining claims,
and affirmed the conviction and death sentence. 1d. at 953.

On October 5, 1998, Thomas filed in circuit court a motion to vacate his
judgment and sentence. Hefiled amendmentstheretoon April 19, 2000, and againon
August 15, 2000. Anevidentiary hearing was conducted on all claimson January 29,
2001. OnApril 26, 2001, following the submission of post-hearing memorandaby the

parties, thecircuit court entered a27-pagewritten order denying all relief (PCR 1-118).



STATEMENT OF THE FACTS

In his postconviction motion and on this appeal, Thomas contends, inter alia,
that he was denied the effective assistance of counsel at both the guilt and penalty
phasesof histrial. Becausetheevidencepresented at trial isimportant to an evaluation
of both prongs of the test for ineffective assistance of counsel, the State will present
a statement of the facts shown by the trial record.

At the postconviction evidentiary hearing, testimony was presented from each
of four witnesses relating to various of the issues raised on 3.850 and in this appeal.
Rather than summarizing thisdivergent and tangentially rel ated testimony ititsentirety
now, the Statewill present the testimony relevant to individual issuesinitsargument
on thoseissues, asthetrial court did initsorder and Thomas hasdonein hisbrief on

appedl.

Trial evidence, quilt phase

Rachel Thomas disappeared on September 12, 1991. She and the defendant
had been separated since January of 1991, and she had filed for divorce (TR 1501).
Rachel had custody of the couple’ sson Bennie (TR 1501). InJuly, 1991, Rachel and
Benniemoved to an apartment which they shared with Arlean Colocar (TR 575, 577).
In August of 1991, Greg Thomastold co-worker Johnny Brewer that, because
he did not have the money to pay his divorce settlement, “he had to see that Rachel
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disappeared” (TR 569). He told co-worker Joseph Stewart that Rachel had cheated
on him, and hewould prevent her obtaining custody of their son*by any meansin his
power” (TR 940-43).

That samemonth, Thomasasked aformer girlfriend, 17 year old Jennifer Howe,
to meet himat amall. Thomasleft histruck at the mall, and they drovein her car to
Rachel’s apartment (TR 789). Thomas claimed that he had some papers that he
wanted Rachel to sign, but that if Rachel did not cooperate, the “family” would take
careof thesituation, by whatever meanswerenecessary (TR 791-92). Rachel wasnot
at home this time, however, and Howe refused to get involved in any further such
attempts (TR 792-96).

Thomas told athird co-worker, Douglas Schraud, that he was getting a “raw
ded” and had drawn up “paperwork” to obtain custody of their child and sole
ownership of their house (TR 818, 821). If Rachel refused to sign, hewould take her
to his mafia uncle and they “were going to kill her and feed her to the sharks’ (TR
822). Schraud believed Thomas' claim of a“Mafia connection” because Thomas
“was very believable” (TR 823).

Schraud accompanied Thomas on avisit to Rachel’ shouse to “watch hisback
for him” (TR 823). Thomas conversed briefly with Rachel, then dropped off a box

containing some of her belongings and took custody of Bennie (TR 824).
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Thomas told Schraud that he would get her to sign his papers the same way
(TR 825). OnWednesday, September 11, Thomastold Schraud that “tomorrow will
probably be agood day” (TR 827). If Rachel refused to sign the papers, they would
take her to his mafiauncle' s house (TR 825-27).

Thomas called Rachel the next afternoon (September 12) to make sure she
would be at home, and then told Schraud that “today would betheday” (TR 828-29).
After work, they met at Thomas' house. Thomaswaswearing tennisshoes(TR 832).
They left before dark, and proceeded to Rachel’ s house in Thomas' truck (TR 832-
34).

Carrying the“ paperwork” and abox containing children’ s clothes and several
rolls of duct tape, Thomas went to Rachel’s front door (TR 835). They conversed
briefly, and then Thomas forced the door open and “jumped ... on top of her” (TR
835-36). With Schraud’ s assistance, Thomas duct-taped her legs together and her
arms behind her back (TR 836-38). Rachel “hollered” that she should never have
trusted him and that she knew he would do something like this to her (TR 837).
Thomas answered by taping her mouth and then wrapping tape “around her head
about three or four times’ (TR 838).

While Thomasand Schraud weretrying to open the garagedoor, Rachel “come

hopping out of the house,” managing to get to the front yard before Thomas ran to
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her, knocked her down, and dragged her by her hair back inside her house (TR 840).

They got the garage door open, and Thomas used hiskey to start thevictim’'s
car and back it into the garage. Schraud propped the garage door up with a broom
and opened thetrunk of Rachel’ s car while Thomaswent back inside, picked Rachel
up, and carried her to her car (TR 841-42). She was still alive, and she looked at
Schraud with a“very, very terrified” look in her eyes. Thomas put her into the trunk
of her car. Hetold Schraud to drive the truck back to his house (TR 843).

Taking a couple of detours, Schraud drove to Thomas' house, where he met
Thomas, who had driven over in Rachel’ scar (TR 852-53). Thomastold Schraud to
leave, warning him to keep quiet about thisor faceretaliation by Thomasor hismafia
relatives (TR 852). Christina Eagerton Thomas, who was intimately involved
with Thomasat thistime, testified that Thomashad told her Rachel plannedtokill him,
but hismafiafamily wouldkill her first (TR 893-94). On September 12,1991, at 5:45
p.m., Thomascameinto hishousethrough the garage door, wearing tennisshoes (TR
897-98, 900). He was “real hyper” and was “wet as if he has been sweating” (TR
898). Hetold Christinathe“family” had taken Rachel and that she needed to meet him

at the Roosevelt Mall (TR 899-900).



Christina drove to the Roosevelt Mall asdirected. After she waited for more
than an hour, Thomas showed up, driving Rachel’ s gray Honda (TR 903). Thomas
got out and wiped down the Honda with atowel (TR 904). Leaving Rachel’s car at
themall, they went to Thomas' parents’ housefor dinner. Thomastold Christinathat
“two guys’ had been waiting for him at the door of Rachel’s house and they had
“jumped him.” Thomas claimed to have used “Kung Foo” to kill them both. Then
his“family” had jJumped out from the bushesand taken Rachel from thehouseto “kill
her since she had plotted to kill him” (TR 905-06). Just beforethey got to hisparents
house, Thomasrolled awindow down and threw away akey, stating, “well | bet they
will never find this’ (TR 906).

Cynthia Hal stead had worked with Rachel Thomas for two years. Sometime
before 3 p.m. on the afternoon of September 12, Thomas called and asked to speak
toRachel (TR 549). Halstead testified that Rachel becamevisibly upset during thecall
(TR550-51). Halstead | ast saw Rachel whenthey left work at 4:20that afternoon (TR
552). Rachel did not show up for work the next day (TR 552). Rachel had never
given any indication that she was unhappy at her job, and she had | eft personal items
at work. Inaddition, the day after she disappeared was payday (TR 552-53).

Wendy Robinson testified that she and Rachel got together every Thursday.

On Thursday, September 12, 1991, Rachel called her sometime before 2 p.m., angry
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and upset, because Thomas wanted to deliver some important papersto her between
5 and 5:30 p.m. (TR 556-58). Between 5 and 5:30 that afternoon, Rachel called,
complaining that Thomas was late. Rachel told Robinson that she would call
Robinson between 9 and 9:30 to tell her when she would come by (TR 558-59).
Rachel never called again (TR 560). At 10 p.m., Robinson got acall from Rachel’s
roommate and went immediately to Rachel’ s house. When she entered, she noticed
that the foyer wasdirty and showed signsof astruggle; there were scuff marksonthe
wall, theair conditioning vent was dented, and some boxes and Rachel’ s shoeswere
strewn around the floor (TR 560-61). The rest of the house was clean (TR 561).

Rachel’ sroommate, Arlean Colocar, testified that when they had moved into
the apartment, it was “immaculate” (TR 576, 580). The morning of September 12,
1991, they both exited the apartment at the same time. Rachel had Bennie ready to
taketo her mother’ shouse. She backed out of thedriveway and left. Colocar locked
the door into the house from the garage, closed the garage door with her remote, and
left for work (TR 585-86).

Colocar returned at 8 p.m. Rachel’ scar wasnowherearound. Thegaragedoor
was“wideopen,” thelightswere on, and the door into the house from the garage was
unlocked (TR 587). Somequiltswere missing fromthegarage, and abeach chair that

had beeninthetrunk of Rachel’ scar wasnow lying against thewall of thegarage (TR
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599). Rachel’searring backs and bracelet clasp lay on the floor of the foyer, which
was covered with “black dirt” (TR 589). There were also “scuff marks on thewall”
of the foyer, and bloodstains on the baseboard and the vent (TR 588, 600, 604).

Rachel’s closets were “all in order;” none of her clothes were missing. Her
dresser drawersappeared untouched; her makeup and her toothbrush“and everything
elsewasinorder” (TR 596). Her purse, her gym bag and her car keyslay together in
the bedroom (TR 597). In the gym bag were Rachel’ s tennis shoes and workout
clothes(TR597). Inthepursewere Rachel’ sdriver’ slicense, her work identification
card, a photograph of Bennie, and an A.T.M. dlip with a$20 bill attached (TR 748).
The date and time on the withdrawal slip was 4:39 p.m. on September 12, and came
from the Publix at Roosevelt mall (TR 750-51).

ChristinaThomastestified that soon after sheand Thomas got back homejust
before 10 p.m., Rachel’ smother called, looking for Rachel. Thomastold his mother
he had been to Rachel’ s house, but she had not been at home (TR 908). Between 11
and 11:30, apoliceofficer called. Thomastold him essentially the samething he had
told Rachel’s mother. Then he told the police officer that he had thought “you are
supposed to have 48 hours before you could report a missing person.” The officer

“told him that he had been watching too much T.V.” (TR 908-09).
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Colocar testified that Rachel had never stayed out all night before (TR 610).
She has neither seen nor heard from Rachel since September 12, 1991 (TR 610-11).
Rachel’ s sister Berna Crews testified that Rachel had been happier since separating
from the defendant. Rachel had never expressed any desire just to leave or to get
away fromitall (TR 746). Atthetime of her disappearance, Rachel’ sbank account
had over $750 in it (TR 753-54). She has neither seen nor heard from Rachel since
September 12, 1991 (TR 754).

Rachel’ sfather testified that Rachel had livedinthe Jacksonvilleareasince 1972
(TR 736). Shewasastable person who had been aflag girl in her high school band,
had been voted most photogenic, and had worked since she was 16 years old (TR
736, 738). She was not the kind of person to just walk out the door and leave her
family and her child behind (TR 739). She had been gone three years now, and her
father believed she was dead (TR 739-40).

Rachel’ s 1987 Honda automobile was found at the Roosevelt mall on Sunday,
September 15, 1991 (TR 669). Itwasvery clean, likeit had recently beenwashed (TR
671). Eventhoughthevictim habitually drove her car withtheseat all theway forward
(TR 752), the seat wasall theway back whenthe car wasfound inthemall parking lot
(TR 684-85). Therewere small white cloth fiberson thedriver’ sside door that were

consi stent with someone having wiped that areawith atowel (TR 679). A palm print

11



onthetrunk lid waslater matched to the defendant (TR 685-89, 701). Therewasaso
asmall amount of blood on the inside of the trunk lid, near the edge of the trunk lid
(TR 691). Theblood ontheinside of thetrunk lid and the blood on the baseboard of
thevictim’ shousewereboth humanblood, type“B” - sameasRachel’s(TR 730-31).

Detective John McCallum went to Rachel’s home early in the afternoon of
September 13, 1991 (TR 616). His description of the apartment (TR 622-33) was
consistent with that of Arlean Colocar. At 3 p.m., officer McCallum left thevictim’s
residence and went to Thomas' house (TR 634). Thomas told him he had called
Rachel just before 5 p.m. on September 12, and had contacted her at no other time
that day or in the past two or three weeks (TR 635-36). After thiscall, he had gone
to Rachel’s home, accompanied by Christina and his son Bennie (TR 637-38).
Rachel’ s car was parked in the driveway and the garage door was open, but she did
not answer when he rang the doorbell. Thomas left the box of baby clothes on the
door step (TR 638-40).

McCallum noticed that there was “black dirt or rich soil” in the bed of the
defendant’ struck (TR 645). He examined the soles of theleather deck shoesThomas
waswearing. The pattern did not match the prints McCallum had seen in the dirt of
thevictim’'sgarage (TR 648). McCallum asked Thomasif he owned any other soft-

soled shoes. Thomas said he did not (TR 649). McCallum then went to where
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Christinaworked. The story she told McCallum was generally consistent with the
defendant’s alibi (TR 650), except that she could not remember whether or not the
victim’'s garage door had been open or where her car had been parked (TR 651).
Chrigtinatestified that after the policecalled lateinthe evening of September 12,
1991, Thomastold her the“family needed for meto say that | waswith him that day,
that | had went to Rachel’ s house with him and that | needed to do this because if |
didn’t hewouldn’t have any control over what the family would dotome” (TR 909-
910). Christinathought that if she did not do exactly as shewastold, she “would be
killedlikeRachel” (TR910). Christinatestified that, when sheleft Thomas' housethe
next morning, she noticed that an army duffle bag large enough to hold a body was
missing fromthegarage (TR 924). That afternoon, Thomascalled her and warned her
that the police were coming to talk to her. Shetold the police the story that Thomas
told her totell them (TR 911-12). Thenext morning, Thomastold her to gather all his
tennis shoes, because the police had been asking about them. They “took every pair
of tennis shoes he had” and “threw them all in the dumpster” (TR 915-16). The
morning after that (Sunday, September 16th), Thomas heard from a friend that
Rachel’s car had been found. Thomastold Christina, “well, | bet it's redly clean”

(TR 917-18). Thomas told her not to worry about where Rachel was “because the
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Mafia had taken her deep seafishing and chopped her up and fed her to the sharks’
(TR 918).

Christinatestified that shewastoo afraid of the“family” to leave Thomas (TR
919, 923).2 Only after Thomasfinally wasarrestedin May of 1993 did Christinabegin
to realize that Thomas had no Mafia connections, primarily because he insisted that
she raise money in case a bond was set, but could not tell her how to “get in touch
withthefamily” (TR 921-22). Shewent to seean attorney and then decided to “come
clean” (TR 922).

Joseph Stewart testified that in early 1992, after Stewart had returned to
Jacksonville, Thomas told him that he and one of uncle Leo’ s bodyguards had gone
to Rachel’ s house to deliver clothes to Bennie. When they got there, Thomas was
attacked by an armed assailant, but Thomas killed him with ablow to the neck (TR
944). Thentwo more menfrom another part of the house attacked them, and the body
guard and Thomas“took out thesetwo guys’ (TR 945). Then, according to Thomas,
they bound and gagged Rachel and put her into the trunk of her car. Uncle Leowas
called and acrew was sent to Rachel’ shouseto clean up (TR 945). Rachel wastaken

to Thomas house. When she |eft there, she was dead (TR 946). Thomas warned

2 The matters she testified to preceded her nmarriage to
Thomas (TR 923). There was no issue in this case of any nmarital
privil ege.
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Stewart that the family would take care of him too, if he told anyone about this (TR
946-47).

The day after Rachel’s disappearance, Thomas told Schraud not to worry;
Thomas had cleaned the place “with afine tooth comb” and the police had nothing
(TR 855). Schraud wasinterviewed by the police, but he told them he knew nothing
about Rachel’ s disappearance (TR 855).

Detective Herb Scott testified that theinvestigation was at a* dead-end” ayear
after Rachel’ s disappearance (TR 764). He persuaded the newspaper to publish an
articleontheanniversary of Rachel’ sdisappearance, hoping that someonereading the
articlewould comeforward with information about the case (TR 765). Doug Schraud
testified that when this article was published, a friend to whom he had confided
advised him to turn himself in (TR 856). Schraud did not, because he was afraid of
being arrested and was afraid of Thomas' family. Soon afterwards, however, the
police cameto Schraud, and hefinally decided to tell thetruth (TR 766, 857-58). He
agreed to wear a body bug and talk to Thomas about Rachel’ s disappearance (TR
766, 858-59). Schraud talked to Thomas on two occasions wearing the body bug,
first at Thomas' house and the next day at a day care center (TR 859-61).

When Schraud first asked Thomas what had happened to Rachel, Thomas

answered, “| am scared that you are wired, you know what | mean?’ (TR 1054).
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However, Schraud pressed the issue, asking Thomas if she was dead. Thomas
answered, “1 know but | can’t tell you” (TR 1062). Schraud stated that he supposed
he would just have to keep on wondering. Thomas answered, “No, you don't. ...
Here, look” (TR 1062). Schraud explained that at this point, that Thomas began
making swimming motionsand talking about fish eating (TR 1062). Soon afterwards,
Thomas said, “I am not queer.” Schraud explained that when Thomas said that, he
was patting him down, feeling “all over me searching for abody bug” (TR 1064-65).
Later, Thomas stated: “1 swear to God you'll never come up because nobody was
there, ever helped me like that before.” (TR 1079-80). Thomas told Schraud not to
worry about thebody being found (TR 1084). He claimed the police had nothing, that
“all they aredoingisblowing smoke” (TR 1055). Thomasdid, however, warnthat he
had alibi witnesses and that if Schraud “ started telling there is a good chance that |
might not be there with you” (TR 1129, 1135).

Threeinmate witnessestestified to statements Thomas had madefollowing his
arrest:

Ahmad Dixon testified that Thomas described Rachel as a “bitch,” who was
“fucking his best friend” and would not let him see hislittle boy (TR 962). Thomas
claimed that he and a friend “picked up the bitch,” planning to force her to sign

custody papers, but “it got out of hand.” Thomas “chopped the bitch in the throat”
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hard enoughtokill her (TR 963). Heand thefriend put her into thetrunk of acar, and
Thomas dropped the friend off so hewould not know where the body was (TR 963).

Thomasadmitted to JamesBonner, whom Thomashad known beforehisarrest
(TR 976-77), that he and Schraud had forced their way into Rachel’s house. Once
inside, they “took care of Rachel,” which Thomas demonstrated with a hand across
thethroat motion (TR 981). Thomas stated that hewasthe only onewho knew where
Rachel’ s body was, because he “didn’t want nothing to come back on him if he was
ever caught (TR 983).

Eddie Rhiles, who only had three days|eft on his sentence when hefirst talked
to the State (TR 992), testified that Thomas became “tense and nervous’ while
watching a television news report that a body had been found. Rhiles |ater teased
Thomas about it. Thomas claimed he knew they had not found “her,” because she
was “shark bait” (TR 988). Thomas said Schraud was testifying to “save his own
neck,” and was lying because “they had beaten her together ... and placed her in the
trunk of her car together” (TR 989). Schraud was aso lying when he said he knew
Rachel was dead, because when they put her in the trunk shewas not dead “yet” (TR
990). Asfor Christina, sheonly could tie Thomasto acar, not to abody; “she never
did see the body” (TR 990-91).

Penalty phase proceedings
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On March 24, 1994, the day before the sentencing hearing beforethejury was
to begin, defense counsel Nichols announced that he had discussed aggravation and
mitigation with Thomas; that “we” previously had decided therewerenowitnessesto
call in mitigation; and that “as recently as five minutes ago” Thomas had confirmed
that “westill have no factual witnessesto call inmitigation” (TR 1283-84). The State
noted that Thomas had been examined by a psychiatrist “many months ago” (TR
1286), and had personally rejected the court’s offer of an additional evaluation by
another psychiatrist (TR 1287-89).

Thenext day, Thomasannounced that, after thinking about the matter overnight,
he had decided he might have awitness or two; he told the court: “ After conferring
withMr. Nichols, | just felt thiswasatimetodothis’ (TR 1297). Nicholstoldthetrial
court that he would need “ at | east afew daysto contact [these new] witnessesand try
to securetheir attendance” (TR 1298). The court granted a continuance (TR 1299).

Ultimately, Thomasand two additional witnessestestified in mitigation before
thejury. Ronald Haylett testified that Thomaswasagood worker whowasnot abully
or tough guy or aviolent person; Dorothy Locketestified that she had known Thomas
since he was ateenager, that he was a“delightful young man” who was not aviolent

person (TR 1347-53, 1358-66). Dorothy Locketestified again at the Spencer hearing
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(TR 1507), as well as Nancy Cabase, who thought Thomas had been a positive
Christian influence on his fellow inmates (TR 1510-27).

Thomastestified beforethejury, inter alia, that hisfather had died after Rachel
disappeared; hiswife, who was possibly aleshian, had slept with his best friend and
then left him; he missed her; he had lost weight; and he had gone on a“ pity party”
over the second girl he had ever fallen in love with and had tried to commit suicide
(TR 1371-74). In addition, Thomas insisted on giving testimony proclaiming his
innocenceand accusing Schraud of themurder (TR 1385-86, 1400-01), despitebeing
advised that such testimony was inappropriate at the penalty phase (TR 1376-85).
Thomas explicitly declined to present testimony about his past life situation or to
testify about hisfuture plansand goal s should thejury recommend mercy (TR 1386).

Thomas presented a statement at the Spencer hearing, accusing the police of
bad faith; characterizing Rachel’s family as liars; accusing his sister, whom he
characterized asalesbian, of having murdered their mother (notwithstanding hisearlier
guilty pleatothat crime); suggesting (somewhat inconsi stently) that police should have
treated hismother’ sdeath asasuicide, not ahomicide; and claiming to havekilled no

one (TR 1532-44).3

8 The State presented evidence that on My 4, 1993, Thonas
had shot his nother in the head with a .38 caliber pistol, then
called the police to report that she had commtted suicide. The
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SUMMARY OF ARGUMENT

Thomas presents eight issues on appeal :

(1) When Thomas pled guilty to the murder of his mother, he agreed in
exchangefor alife sentenceto waive any right to collaterally attack hisconviction for
themurder of hiswife. Significantly, hereserved hisright to attack hisdeath sentence
for having murdered hiswife. A defendant may waive constitutional rights, including
theright to attack effectivenessof trial counsel, by means of apleaagreement, unless
the agreement wasinvoluntary, or counsel wasineffectivein recommending the plea
agreement or waiver. Thomas plea was entered knowingly, voluntarily and
intelligently, and he has not shown that his counsel in the companion case rendered
Ineffectiveassi stancein securing the State’ srecommendation and recommending that

Thomas accept. Thomas should be held to his agreement, especialy since he

physi cal evidence showed that suicide was not possible; the
not her had been seated at a table in a witing position and
after being rendered i medi ately unconsci ous by the gunshot, had
been noved to the |ocation where she had been found. Mor eover
there was no stippling or powder burns around the gunshot entry
wounds, as there should have been if the wound had been self-
inflicted. (TR 1597-1602). Testinmony contained in the various
depositions admtted in evidence at the penalty phase, including
that of Thomas’ sister Debbie Thomas, indicates that Thomas had
originally planned to make the death of his nother look like a
burgl ary/ nurder, but was forced to change to a quickly-concocted
story of suicide when interrupted at his nother’s honme by a
visit from his sister after he had shot his nother, but before
he had tinme to set up the scene or |eave the prem ses.

20



benefitted greatly from it, and the State gave up a chance to obtain a death sentence
in a case in which the evidence of guilt was overwhelming and the aggravation
extensive. Thus, Thomasisnot entitled to relief on any guilt phaseissue. (The State
will, however, address such issues on the merits, in the alternative.)

(2) Thomas hasfailed to establish that trial counsel’ s preparation for trial was
inadequate. Although histestimony contradicted that of histrial counsel, thetrial court
determined that trial counsel was credible and that Thomas was not. Moreover,
Thomas has failed to demonstrate prejudice, since he hasfailed to inform uswhat, if
anything, trial counsel could and should have put on at either phase of thetrial, other
than the testimony of one witness who could have testified that Thomas had paid a
sum of money to Rachel’ s attorney the day before she waskilled. Given the ample
evidencethat Thomashad financial and other motivesasidefrom thissum of money -
which Thomasdemanded back shortly after Rachel disappeared - trial counsel did not
perform deficiently or pregjudicially in deciding not to call thiswitnessand thereby lose
opening and concluding argument.

(3) Thomasfailsto acknowledgethat thetrial court found time-barred hisclaim
that trial counsel was ineffective at the guilt phase for failing to object to the
prosecutor’ s display of a noose to illustrate the strength of the State's evidence of

guilt. Thomas has never explained why he failed to raise this issue within the time
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allowed, and does not even attempt to explain why thetrial court’s determination is
wrong. Even if the claim is addressable, however, Thomas has failed to establish
ineffectiveness. Trial counsdl felt, and the trial court agreed, that he had invited the
State’ s response by his own demonstration of and reference to arope tied in adlip
knot that counsel planned to use to show that the State’ s evidence was asillusory as
his seemingly well-tied knot. Moreover, in light of the strong evidence of guilt,
Thomas cannot demonstrate prejudice.

As for the penalty phase arguments, the trial court credited trial counsel’s
testimony that hisfailureto object was strategic. Moreover, inview of the brevity of
any objectionableargument, and the strength of theaggravation, Thomashasfailedto
demonstrate prejudice.

(4) Tria counsel successfully objected to the prosecutor’s only voir dire
guestion referring to a death sentence being “required;” afterwards, the prosecutor
avoided the word “required” and sought to death qualify the jury by asking jurors
about their ability to vote for a death sentenceif the “law and the facts’ would “ call
for” a death sentence. Since the jury is supposed to decide sentence based upon
application of thelaw tothefacts, trial counsel correctly refrained fromlodging further

objection. Thiswas not ineffective assistance.
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(5) Thereisnomeritto Thomas' argument that trial counsel wasineffectivefor
failing to object to the prosecutor’s “automatic” aggravator argument. The jury
convicted Thomas of burglary and kidnapping. Thus, at the time of sentencing, the
jury had found all the facts necessary to support the aggravator that the murder had
been committed during a kidnapping and burglary. It was not improper for the
prosecutor to point thisout, and trial counsel did not perform deficiently for failingto
object to the State’ sargument. Moreover, thetrial court correctly instructed thejury,
and Thomas has failed to demonstrate that he was prejudiced by the prosecutor’s
argument.

(6) Tria counsel wasnot ineffectivefor failingto object toinstructionsallegedly
diluting thejury’ s sense of responsibility for sentencing. ThisCourt has consistently
rejected clamsthat it isimproper to tell thejury that its sentencing recommendation
isadvisory or that thetrial judgewill imposethe sentence. No morethan that occurred
here, except that the prosecutor did inform the jury that its recommendation “must”
be given great weight. Such argument obviously did not dilute the jury’s sense of
responsibility to a greater degree than the standard instructions themselves.

(7) Because the then standard CCP instruction had not been invalidated at the
time, trial counsel cannot be deemed ineffectivefor failling to object toit. Moreover,

because this case was CCP by any standard, Thomas cannot show prejudice.
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(8) Trial counsal cannot be deemed ineffectivefor failing to object toan HAC

instruction that has been repeatedly upheld.
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ARGUMENT
ISSUE |
THE TRIAL COURT CORRECTLY DETERMINED
THAT THOMAS WAIVER OF HIS RIGHT TO
APPEAL ANY GUILT PHASE ISSUESIN THIS CASE,
EITHER ON DIRECT APPEAL OR COLLATERALLY,
WASVALID AND BINDING
Asnoted previously, Thomaswastried first for the murder of hiswife, in case
no. 93-5394. Following hisconviction for that offense, ajury recommended adeath
sentence for Rachel’ s murder, by avote of 11-1, without knowing that Thomas had
alsomurdered hismother. Thetrial court withheld final sentencinginthiscasepending
theresolution of the caseinvolving the murder of Thomas' mother, case no. 93-5393.
After considering his options, Thomas, with the advice of counsel, agreed to plead
guilty in caseno. 93-5393. Asshown by Exhibit A, attached to thetrial court’ sorder
denying relief (PCR 146 et seq), in exchange for a life recommendation, Thomas
agreed in case no. 93-5393 to plead guilty to the murder of hismother, Elsie Thomas,
and to waive and give up any rights of appeal that he might have--either direct,

collateral or under rule 3.850 of the Florida Rules of Criminal Procedure—as to any

guilt phase issue in case number 93-5394 (the instant case).

4 Thomas stated in paragraph 1 of his plea: “lI agree to
waive ny rights to appeal any matter whatsoever arising out of
CS # 93-5394 (Rachel A. Thomas) whether direct, colarteral [sic]
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Theoriginal trial prosecutor (now judge) Lance Day testified at the evidentiary
hearing that thiswaiver by Thomaswas an explicit part of the consideration received
by the State in exchange for the State’'s waiver of the death penalty for Thomas
murder of hismother (PCR 330-31, 335-36). InJudgeDay’ sview, theevidenceinthe
Elsie Thomas case was “ so overwhel ming that wefelt like wewere giving up quitea
significant consideration on our part to waivedeath inreturnfor the plea” (PCR 334-
35). Hestated: “If wewere going to give up the death argument in the Elsie Thomas
case, we didn’'t feel like we should have to go back and revisit every aspect of the
Rachael [Thomas| case again” (TR 337).

Trial counsel Richard Nicholsexplained why he advised Thomasto accept the
State' soffer. In hisview, based on the overwhelming evidence availableto the State
in any prosecution for the murder of Elsie Thomas, Thomas surely would have been
convicted. In addition, given the strong aggravation available to the State, Thomas
would probably have been sentenced to death. Although Nichols understood that it
was also likely that he would be sentenced to death for the Rachel Thomas murder,

such asentencewaseven morelikely inthe Elsie Thomas caseand, in Nichols view,

or appeals under Rule 3.850 FRCP. However the defendant
specifically reserves the right to appeal matters concerning the
sentencing in 93-5394 on the count alleging 1 [degree] nurder.
Further waive all appeal rights, whether direct, colateral [sic]
or under FRCP 3.850 in CS # 93-5393 except mtters of
sent enci ng.”
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such sentence was more likely to be upheld on appeal in the Elsie Thomas case than
in the Rachel Thomas case (PCR 295-96).

On direct appeal inthis case, Thomas raised no guilt phase issues except for a
sufficiency of the evidenceissuethat this Court would have reviewed sua sponte. In
his postconviction motion, however, Thomasrai sed anumber of issuesrelatingtotria
counsel’ seffectiveness at the guilt phase of histrial. The State responded below that
Thomas's prior waiver of hisright to appeal, directly or collaterally, any guilt phase
Issuesin caseno. 93-5394 wasvalid and binding and precluded consideration of such
Issuesraised inthese postconviction proceedings. State' sposthearing memorandum,
PCR 86-88. The trial court agreed. After setting out the terms of the plea, as
described above, the trial court ruled:

The record reflects that Defendant entered that plea
knowingly and voluntarily. (Record VVolume XVI1I, pages
1580-1602.) Therefore, this Court findsthat Defendant’s
allegationsthat counsel erred during the guilt phase of his
trial have been waived by him, by virtue of his plea
agreement, and thus, Defendant cannot prevail on those
claims,
(PCR 120).
Thomasargueson appeal that this Court should “ disregard” hiswaiver. Initial

Brief of Appellant at 7. He citesno authority holding that such waiversareinvalid or

unenforceable, but contends that “appellate review of death sentences is
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constitutionally required.” Initial Brief of Appellant at 9. However, Thomashasnever
waived review of hisdeath sentenceor any sentencingissues. Moreover, Thomashas
had hisdirect appeal; we are now in postconviction proceedings. A death sentenced
defendant need not pursue postconviction relief and may waive his statutory right to

postconviction counsel. Hauser v. Moore, 767 So0.2d 436 (Fla. 2000); Durocher v.

Singletary, 623 S0.2d 482 (Fla. 1993). If adefendant canforego postconvictionrelief
altogether, it standsto reason that he may waive apart of hisavailable postconviction
remedies, including claims relating solely to the guilt phase.

In this case, Thomas avoided a death sentence in the Elsie Thomas case by
agreeing to plead guilty to her murder and towaiveany appeal, either direct, collateral,
or 3.850, arising out of theguilt phase of the Rachael Thomastrial. Avoidingasecond
death sentence was, and remains, agreat benefit to Thomas, and asignificant cost to
the State.> Thomas should not be allowed to renege on his agreement.

“Itiswell settled that adefendant inacriminal case may waive' any right, even

aconstitutional right,” by meansof apleaagreement.” U.S.v. Fleming, 239 F.3d 761,

> Not only did Thomas have a better chance of obtaining
relief on appeal from one death sentence than from two, but it
woul d seem obvious that he wll stand a better (if still
mnimal) chance of successfully attacking only one death
sentence in the years of postconviction litigation that ensue
followwng the initial affirmance of a death sentence on direct
appeal .
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763 (6th Cir. 2001). Thus, waivers of the right to appeal or to raise postconviction
challenges to convictions and/or sentences, including claims of ineffectiveness of
counsdl, aregeneraly enforceable, unlessthewaiver wasinvoluntary or “theineffective

assistance of counsel claims relate directly to the plea agreement or the waiver.”

Davilav. U.S., 258 F.3d 448, 451 (6th Cir. 2001) (emphasissupplied). Accord, e.g.,

U.S. v. Cockerham, 237 F.3d 1179, 1183 (10th Cir. 2001); U.S. v. Abarca, 985 F.2d

1012, 1014 (9th Cir. 1993); U.S. v. Goings, 200 F.3d 539, 543 (8th Cir. 2000); Mason

v. U.S,, 211 F.3d 1065, 1069 (7th Cir. 2000); U.S. v. Wilkes, 20 F.3d 651, 653 (5th

Cir. 1994).

In the case at hand, the waiver, athough properly before the court asa
consequenceof itsintroductionin evidenceinthiscase, wasapart of anegotiated plea
In acompanion case. The judgment in that companion case has not been attacked,
successfully or otherwise, by means of appeal or 3.850 motion. This caseisnot the
appropriate forum to litigate the issue of the effectiveness of trial counsel or the
voluntariness of apleain another case, evenif the defendant and trial counsel arethe
same in both cases. The judgment in case no. 93-5393 isavalid judgment, and, as
such, the waiver contained therein is binding.

Moreover, evenif it were proper tolitigatein thiscase any issuesof thevalidity

of a plea in another, separate case, the transcript of the plea hearing in the Elsie
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Thomas case, which is contained in the trial record in this case (TR 1580-1602),
plainly establishesthat Thomas' pleaof guilty under thetermsagreed to by both sides
was knowing, intelligent and voluntary, asthetrial court explicitly found both at the

timethat pleawastaken (TR 1602) and again initspostconviction ruling (PCR 120).

Thomas does not appear to be raising any claim on appeal that counsel in case
no. 93-5393 wasineffectivefor recommending that Thomasaccept theplea. The State
would contend that he may not raise such aclaiminthiscase, asdiscussed above, but
would note, alternatively, that Thomas has not established that his counsel was
ineffectivein the companion case. Thetrial court found asfact that trial counsel fully
advised Thomas on the consequences of his pleain the companion case (PCR 142-
43). Given the strength of the State's evidence in that case, and the considerable
aggravation the Statewould have been ableto present, going totrial would ssimply have
resulted inamurder conviction anyway and, in addition, a second death sentence. It
was hot unreasonable for trial counsel (a) to conclude that avoiding such a result
would beworth giving up theright to collaterally attack guilt phaseissuesinthe Rachel
Thomas case, so long as sentencing phase issues in that case were preserved, or (b)

to so advise Thomas.
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Thomas should be bound by his waiver and this Court should affirm the trial
court’ sruling that “ Defendant’ s allegations that counsel erred during the guilt phase
of his trial have been waived by him, by virtue of his plea agreement, and thus,
Defendant cannot prevail on those clams’ (PCR 120).°

ISSUE 11

THE TRIAL COURT CORRECTLY REJECTED
THOMAS CLAIM THAT HISTRIAL COUNSEL WAS
INEFFECTIVE FOR FAILING TO VISIT THOMAS,
FAILING TO PRESENT A KEY WITNESS ABOUT
MOTIVE, AND FOR ALLEGEDLY FAILING TO
INTERVIEW OR PRESENT TESTIMONY FROM
AVAILABLE IMPEACHMENT WITNESSES

In thisclaim, Thomas arguesthat trial counsel rendered ineffective assistance
of counsel in several respects. While the State is in general agreement with the
principles of law regarding claims of ineffective assistance of counsel set out in
Thomas' brief, the State would emphasi ze that the burden is on Thomas to establish
that histrial counsel wasineffective, and that he must make atwo-pronged showing,

not only of deficient attorney performance, but also of prgudice. E.g., Cherry v.

6 In his brief, Thonmas characterizes this as an “alternative
basis” for denying his qguilt phase clains. Initial Brief of
Appel lant at 6. Since, anong other things, the trial court nade
this ruling first, the State would contend that it nakes nore
sense to regard this as the primary basis for denying Thonas’
guilt phase clains, and the subsequent rejections on the nerits
as the alternative rulings.
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State, 659 So.2d 1069, 1073 (Fla. 1995) (“ The standard is not how present counsel
would have proceeded, but rather whether therewasboth adeficient performanceand
areasonable probability of adifferent result.”). If Thomasfails to establish either
prong of the test for attorney ineffectiveness, he cannot prevail on such a claim;

provingone prongisnot enough. E.g., Kimmelmanv. Morrison, 477 U.S. 365 (1986).

Thomas initially attacks trial counsel’s preparation for trial. It is not clear
whether he is addressing preparation for the guilt phase, the penalty phase, or both.
To the extent that Thomasis making aclaim of guilt-phase ineffectiveness, the State
would respond that he is bound by hiswaiver, as addressed in the State’ s argument
astolIssuel. Inthe aternative, however, the State would contend that Thomas has
failed to establish ineffectiveness at either phase.

Citing portions of trial counsel’s testimony at the postconviction hearing,
Thomas arguesthat trial counsel spent less than two hours with Thomas beforetrial,
which present counsel describes as “not a ‘significant effort.”” Initial Brief of
Appellant at 16. He contends that trial counsel’s testimony is not competent (and
thereforenot credible) becausetrial counsel was merely testifying about what hethinks
he “must have’ done, not about what he actually remembers doing. Initial Brief of

Appellant at 18.
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Trial counsel testified that he could not recall exactly when he was appointed
nor what his “first task” was (PCR 183-84). Nor could he say how precisely how
many timeshehadvisited Thomasinjail (PCR 275). However, counsel did testify that
he and Thomas “spent a lot of time together” and had “conversations about every
stage of trial, about what was going to happen, who was going to testify, [and] what
the procedure [was]” (PCR 199). Tria counsel testified that he investigated, but, as
It sometimes happens, there were no materially helpful, available defense witnesses.
Thus, Thomas' “only chance” wasto retain opening and concluding argument and to
hold the State to its burden of proof beyond a reasonable doubt (PCR 206-07, 209).
Trial counsel, amember of the bar since 1973 (PCR 254), who has tried more than
300 jury trials (PCR 256), some 20 of which were capital cases (PCR 257), testified
that his

tactical theory inthiscasewasthat . . ., one, there had been
no body, so one of the tactics was to argue that the lack of
finding Rachagl Aquino’sbody was adefect in the State's
case with regard to that element of proof. The substantive
witnessesagainst Mr. Thomasall had impeachableelements
in their background and the theory and the tactic in trying
the case was to show that the State had failed to meet their
burden. There was no witness available that would show
that Rachael wasalive. Therewasnowitnessavailablewho
would giveinformation that would show that Mr. Thomas
could not have committed the crime. So, essentialy, the

only tactic that was available.. . . isto show that the State
hadn’t carried their burden.
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(PCR 212-13).

Regarding thepenalty phase, trial counsel testified that Thomasinitially decided
not to call any witnesses at the penalty phase (PCR 263). He provided Nicholswith
no names of any potential witnessesuntil just moments before the penalty phase was
to begin (PCR 264). And, of course, in this case there weren’'t any of the usual
mitigation type witnesses, because Thomas' father had died beforetrial and Thomas
had murdered hismother, so they wereunavailable and, because of the circumstances
of the mother’ s death, the remaining family members were not helpful (PCR 264).”
Thomas had suggested calling amedical doctor to testify about Thomas' steroid use,
but since that use had begun only after Rachel Thomas had been murdered, it was
deemed immaterial and the decision was made not to call him (PCR 261).2 Thomas
also decided not to call a psychiatrist (PCR 262). Thomas was equivoca about
whether hewanted to testify himself, telling Nichol sthat hewould let him know, which

he finally did on March 30th, when court reconvened following the continuance

” The deposition of Thomas’ sister in the original trial
record shows that Thomas lost his sister’s support when he
mur dered hi s not her.

8 From Thomas’ testinony at this hearing, it wuld seemthat
his only steroid use was in the formof a topical cream for his
dry skin (PCR 407-08).
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granted on March 24thwhen Thomashad decided for thefirst timeto present defense
mitigation witnesses (PCR 263, 268). Given Thomas' behavior throughout thetrial,
his last-minute decision to testify at the penalty phase did not surprise Nichols (TR
114).

The State’ s general response to Thomas' argument that trial counsel failed to
preparefor trial isthat trial counsel’ stestimony showed that hedid and thetrial court’s
determination that trial counsel was more crediblethan Thomas (PCR 124) isentitled

to this Court’ s deference. Stephensv. State, 748 So.2d 1028 (Fla. 1999).

To the extent that Thomasis arguing sentencing-phase ineffectiveness (Initial
Brief of Appellant at 13), the State would note that the trial record corroborates trial
counsel’s testimony. The day before the jury sentencing hearing was to begin,
Thomas confirmed that he had no witnessesin mitigation ) TR 1283-84). Moreover,
Thomas had been evaluated by psychiatrist several months earlier, but declined any
additional evaluations, even though available (TR 1286-89). The next day Thomas
changed his mind and, after the trial court gave defense counsel a continuance,
mitigation testimony was presented, including testimony from Thomas himself (TR

134786).
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Itisclear that Nichols prepared for the penalty phase aswell as he could under
the circumstances’ and correctly and fully advised his client about aggravation and
mitigation. That hisclient testified about mattersinappropriate at that phase was not
Nichol’s fault, for although “the attorney can make some tactical decisions, the
ultimate choice as to which direction to sail is left up to the defendant.” Nixon v.
State, 758 So.2d 618 (Fla. 2000). Thomas has failed to show deficient attorney
performance.

Thomas also has failed to demonstrate prejudice, i.e., to demonstrate a
reasonabl e probability that theresult of the proceeding would have been different but
for any deficient performance. Thomas has failed to inform us how he would have
testified if he had been “properly” prepared, or to identify additional witnesses that
could andwould havetestified in mitigationif counsel had“ properly” investigated, or

to inform us what these additional witnesses would have said if they had testified.®

9 “Counsel’s actions are usually based, quite properly, on
informed strategic <choices made by the defendant and on

information supplied by the defendant. In particular, what
i nvestigation decisions are reasonable depends critically on
such information.” Strickland v. Wshington, 466 U S. at 668
691 (1984).

10 Trial counsel was asked about six specific nanmes (PCR
308), but it appears from Thomas’ testinony that these were
potential guilt-phase w tnesses, not mtigation wtnesses (PCR
368). Thomas testified that he gave N chols 15-20 nanes for the
penal ty phase, but could not nane or otherwise identify any of
these witnesses (PCR 361), and could not say what they would

36



In short, he hasfailed utterly to demonstrate how theresult of the penalty phase could
possibly have been different, much |ess demonstrate a reasonabl e probability that it
would have been different.

The two remaining arguments regarding ineffectiveness center around trial
counsel’ s alleged failure to investigate and present impeachment of the State’s so-
called “jailhouse snitches,” or to present the testimony of Harry Mahon to rebut the
State’ s proffered motive for the murder. Initial Brief of Appellant at pp. 23.

Initialy, the State would note, asthetrial court did, that Thomas* hasfailed to
allege [in his motion] that any witnesses could have testified on his behalf, that he
actually informed counsel of those witnesses, what the substance of those witnesses
testimony would have been, or how their testimony would have assisted the defense.”
(PCR 124-25). Asfor any possible impeachment of the inmate witnesses, Thomas
testified at the postconviction hearing that he gave histrial counsel the names of six
witnesseswho trial counsel could and should have called for that purpose (PCR 368-
69). Trial counsel testified that Thomasgave him none of these names (PCR 267, 270,
273, 308). Accordingtotrial counsel, when he discussed with Thomas the fact that
somejail inmatesweregoing to testify that Thomashad madeincriminating comments

to them or in their presence, Thomaswould think it over and then ask, “well, what if

have testified about (PCR 399).
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| could get somebody to say this, what if | could get somebody to say that, what if it
happened like this’ (PCR 267-68, 273). Instead of telling trial counsal that the
conversation did not take place or could not have taken place because the witness
could not have been there at the relevant time, or furnishing names of persons who
were present who could refute the testimony of the state’ s witnesses, Thomaswould
come up with “wild scenarios. . . intheform of ahypothetical” (PCR 267-68, 274).
Nichols concluded that, without actually coming right out and admitting that these
state's witnesses were telling the truth about Thomas having made incriminating
statements, Thomasessentially acknowledged that they were, and therewasno reason
to call witnessesto prove otherwise.™

The tria court found trial counsel’s testimony more credible than Thomas
(PCR 129). Accepting this finding, no deficient attorney performance has been
shown, because (a) Thomas never identified any potential witnesses to refute the
State’ switnesses, (b) Thomas has failed to show how trial counsel might otherwise
have discovered them and (c) Thomas has failed to show that such witnesses even
exist givenhisimplicit admissiontotrial counsel that the State’ switnessesweretelling

the truth. But even if one does not believe trial counsel’ s testimony on this matter,

1 Trial counsel did depose each of the three jail house
W t nesses and obtai ned i npeaching information by doing so, which
he then used at trial (TR 56).
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deficient attorney performance still has not been shown. Thomas has never shown
how hissix named witnesses could have refuted thetestimony of any State’ switness,
and none of these witnesses testified at the postconviction hearing. Given Thomas

failureintheevidentiary hearinginthiscaseto establishthat thesewitnessesexist other
than in hisown mind, or to establish that they would have been availableto testify at
tria, or to prove what their testimony would have been, he cannot demonstrate that it
was unreasonable attorney performance not to have called these witnesses.
Furthermore, Thomashasin all eventsfailed to establish prejudice, given these same
failures of proof.

Asfortheclaimthat trial counsel wasineffectivefor failingto call Harry Mahon
to rebut the State' s alleged motive for Thomas having murdered his wife, the State
would once again noteitsposition that Thomashaswaived theright toraisethisguilt-
phaseissue. Addressingthemeritsinthealternative, however, itisthe State’ sposition
that no ineffectiveness of counsel has been shown.

Initialy, the Statewould notethat thetrial court rejected Thomas' testimony that
trial counsel deprived him of the chanceto call Mahon asawitness by not disclosing
thepre-trial conversation counsel had withMahon. Thetrial courtinstead creditedtrial
counsel’ stestimony that he had discussed the possibility of calling Mahon asawitness

and concluded that any benefit of doing so would have been more than offset by the
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loss of the final closing argument (PCR 133). Thetrial court concluded that since
Thomas had been properly informed and had agreed to this decision, he could not
now complainthat trial counsel wasineffectivefor agreeingto Thomas owndecision
(PCR 133). Inaddition, trial counsel concluded that such atactical decisionwould not
constitute ineffective assistance of counsel (PCR 133).

Thetria court’ sfindings were correct. It isundisputed that trial counsel was
awareof Mahon' stestimony and rejected calling him asamatter of trial strategy. Such
strategic decisions after adequate investigation and consideration by experienced
counsel are properly accorded great deference and such strategic decisions seldom
if ever are grounds for a finding of ineffective assistance of counsel. Oats v.

Singletary, 141 F.3d 1018, 1023 (11th Cir. 1998); Maharaj v. State, 778 So0.2d 944,

951 (Fla. 2000)(“counsel cannot be ineffectivefor strategic decisions made during a
trial”).

Furthermore, the trial record corroborates trial counsel’s good judgment.
Thomas had told afriend that he did not have the money to pay the divorce settlement
and, because he did not, “he had to see that Rachel disappeared” (TR 569). In
addition, he told Doug Schraud that he was getting a “raw deal” because Rachel
wanted custody of their son and some of the equity in their home; unless she gave up

these claims, he was going to kill her (TR 821-22). Hetold a coworker that he was
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angry because Rachel was seeking custody of their son and that he “would prevent
that by any meansin his power” (TR 943). After his arrest, Thomas told another
inmate that hiswifewasa*“bitch” who was “fucking his best friend,” and would not
let him see his son (TR 962). Thus, Thomas had financial and other motives for
murder above and beyond the $2350.

Moreover, although Thomas had paid a $2350 settlement before Rachel was
murdered, it issignificant that he she was murdered the day before shewasto receive
thismoney (TR 1332). Furthermore, the day after Rachel’s car was found, Thomas
sought the return of this money (TR 1325-26). In addition, he sought the
discontinuance of child support payments and successfully obtained social security
benefits on behalf of hisson (TR 1327, 1330). Given these circumstances, the mere
fact that Thomas had paid $2350 to Rachel’ s attorney before her death simply does
not materially contradict the State' s alleged pecuniary motive for the murder.

It cannot be said that no reasonable attorney would have made the strategic
decision that Nichols did, which was not to call a witness who could not have
materially benefitted the defense case especially where doing so would have lost the
defensethefinal closing argument. Thisclaim of ineffectivenessismeritlessand was

correctly denied.
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Having failed to demonstrate deficient attorney performance or prejudice,
Thomas has failed to establish that his trial counsel was ineffective for any reason
argued here.

|SSUE I
THE TRIAL COURT CORRECTLY REJECTED
THOMAS CLAIM THAT HISTRIAL COUNSEL WAS
INEFFECTIVE FOR FAILING TO OBJCT TO
PROSECUTORIAL CLOSING ARGUMENT

Here, Thomascontendstrial counsel wasineffectivefor failingto object tofour
portions of the prosecutor’ s closing arguments. Although Thomas does not make it
clear whenthey occurred, threeoccurred at the penalty phase, and oneduring theguilt

phase. The State will address the two phases separately.

1. The quilt phase arqument characterizing the Sate's evidence as a noose.

Thomasfirst raised this claim by way of a second amendment to his postconviction
motion, filed on August 15, 2000 - more than three years after mandate issued on
direct appeal.’? Thetria court found that this claim was waived pursuant to his plea
agreement in case no. 93-5393, and also was procedurally barred based upon
Thomas' failure to alege any reason for failing to include thisclaim in his original,

timely motion (PCR 141). Thomas addressed the former ground by way of his

12 Mandat ed i ssued on March 20, 1997.
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argument in hislssue | on appeal, but has utterly failed to respond to the trial court’s
finding that this claim istime barred. Amendments to postconvictions are not filed
outside the time limits as a matter of right, but as a matter of the court’ s discretion.
Huff v. State, 762 So.2d 476, 481-82 (Fla. 2000). Given Thomas' failureto explain
thereasonfor delay in presenting thisclaim or otherwisejustifying an exceptiontothe
timelimitsfor filing postconviction claims, thetrial court properly rejected Thomas

second amended motion astime barred. Jonesv. State, 732 So.2d 313, 321-22 (Fla.

1999).

Besidesbeingtimebarred and waived, theclaimthat trial counsel wasineffective
for failing to object to this portion of the State's guilt-phase closing argument is
without merit. The display of the noose came occurred at the conclusion of then
prosecutor Lance Day’ s argument at the guilt phase of thetrial. Hetold the jury:

Now at the beginning of thistrial Mr. Nicholsheld up
two pieces of rope and he said something — and | was
sitting there going what is he doing with this rope. It's
amost been like his worry beads during the trial
manipulating thisropeall duringthetrial, and| believewhat
he told you was this:

He says that for you to convict Greg Thomas both
pieces had to betied tightly together, and he said one piece
shows Rachel is dead and the other piece showsthat Greg
Thomas did it.
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Now | suspect Mr. Nichols is somehow going to
show you how that when you look at this piece- two pieces
of rope that really looks solid and that’s a solid know and
everything, and | think as he told you when you pull on it
simply though it unravels somehow like anillusion and he
used the word an illusion.

| suspect he is going to show you how this tight
know supposedly that the state has brought before you is
just going to dip away.

Weéll, | differ with Mr. Nicholson that rope. It’snot
aknot. It'snot aknot. It certainly not adlip knot. It'sa
noose plain and simple. Theevidencethat’ spresentedisa
noose. It'satight noose, avery tight noose.

The evidence in this case is this noose, and the
evidence that you heard will hold the weight, the entire
weight of the defendant’ s guilt.

It's not some slip knot. It's a noose and the noose
isaround hisneck and it was by hisown wordson thetape,
by hisownwordsto the peopleinthejail and by the people
that he brought into this crime. Theropeisanoose. It's
anoose that he made for himself.



(TR 1203-05).% Judge Day acknowledged in histestimony at this hearing that, “ at
one point” during his argument, he held anoose in his hand (PCR 325).

Tria counsel did not object to thisargument or the brief display of the noose.*
He considered objecting, but it was a“judgment call” whether or not to do so (PCR
293). First of all, he had probably opened to door to the prosecutor’s display by
conducting his own rope demonstration in his opening statement and by thereafter

displaying his knotted rope throughout the presentation of evidence (PCR 246, 288,

13 According to the dictionary, a “noose” is a “loop with a
runni ng knot that binds closer the nore it is drawmn.” The word
is not uncomonly used as a figure of speech in |egal discourse.
See, e.g., Lerman v. Flynt Distributing Co., Inc., 745 F.2d 123,
138 (2nd G r. 1984)(“To hold otherwi se would draw a tight noose
around the throat of public discussion choking off nedia First
Amendnent rights.”)(enphasis added); U.S. v. Cochran, 499 F.2d
380, 387 (5th Cir. 1974)(“It is obvious that when the
evidentiary noose was tightened by the wtness' testinony,
St anl ey deci ded to change hi s pl ea to guilty and
testify.”)(enphasis added); David B. Fischer, Comrent, Bank
Director Liability Under FlIRREA: A New Defense for Directors
and Oficers of Insolvent Depository Institutions--or a Tighter
Noose?, 39 UCLA L.Rev. 1703 (1992)(enphasis added); Stewart V.
Peters, 958 F.2d 1379, 1387 (7th GCr. 1992) (“Stewart's main
argunment . . . is that by pleading guilty to a form of nurder
that requires intent to kill, he placed his head in the
noose”) (enphasi s added).

14 1t should be noted that although appellate counsel
conplained on direct appeal about other portions of this
argunent even though no objection was interposed at trial, he
did not conplain about any reference to a “noose.” See Brief of
Appel | ant, case no. 84,256, |Issue 7, pp. 35-38.
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290-91).% Furthermore, at thetimethe State’ sargument was presented, trial counsel
wasstill planningto do hisownropetrick during hisrebuttal argument (although after
the break between the two arguments, and after discussing the matter with Thomas,
he decided not to) (PCR 293).

Judge Day tedtified that he and prosecutor George Bateh discussed the
necessity for aresponse to trial counsel’s continual display of his rope and decided
“if you were going to use a rope to describe the strength of the case, we used a
different kind of arope’ (PCR 323). Hethought hisargument and hisbrief display of
the noose was “fair response” to trial counsel’ s actions, and “fair comment” on the
strength of the State' s evidence (PCR 325, 329).

Thetrial court concluded that, because defense counsel had performed “rope
manipulations’ throughout thetrial, the prosecutor’ sargument wasl egitimateinvited
response; thus, trial counseal was not ineffective for failing to object to it (PCR 142).
The trial court’s rejection of Thomas's clam was not erroneous. Trial counsel’s
decision not to object was atactical and strategic decision that has not been shown

under the circumstances to fall outside the range of reasonably effective attorney

1 The trial record shows that N chols referred to and
di splayed a rope in his opening statenent, apparently used it to
denonstrate sone sort of knot, and inplied that the knot was as
illusory as the State’'s case (TR 532-34).
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performance. Moreover, Thomas has not shown that the result would have been
differentif Nicholshad objected, because (a) the prosecutor’ sargument waslegitimate
under the circumstances and (b) even if it weren't, in view of the overwhelming
evidence of guilt in this case Thomas cannot show and has not shown a reasonable
probability of adifferent verdict had any referenceto or display of anoose had been
excluded.

2. The sentencing phase argument. Thomas urgesthat trial counsel was ineffective

for not objecting to prosecutorial argument noting that the State does not alway's seek
death sentences in first degree murder cases; pointing out that Thomas had not
honored Rachel’ srights but was ajudge, jury and executioner; and asking thejury to
show Thomas the same mercy he had showed the victim.

Portionsof thisargument were objectionable, astrial counsel knew (PCR 238).
However, trial counsel was aso of the view that “no lawyer can maintain credibility
with ajury if they’re jumping up and down” objecting (PCR 231). Moreover:

[ S]ometimeswhen youlet aprosecutor do something
that may be objectionable, it may create an opportunity for
you to make amore beneficial point or more effective point
In your response to them.

Many times|’ vesat still and watched prosecutorsdo

thingsthat | knew wereobjectionable, and | knew the Court
could stop them from doing it, but tactically | thought to
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allow themtodoitandthenmy - itwould beneficially affect
my response.

(PCR 232-33). Counsdl testified that when improper comments are made, they are
often offensive to the jury, so counsel would often allow them and then respond on
rebuttal (PCR 237-38).

Based on this testimony, the trial court concluded that trial counsel had not
objected for tactical reasonsand Thomashad failed to show that trial counsel’ sfailure
to object was unreasonabl e under the circumstances. (PCR 139-40). Thisjudgment
cannot be faulted.

Moreover, the prosecutor in this case did not contrast the defendant’ s fate if
givenalifesentenceto that of the deceased victim by emphasizing thevictim’ sinability

to do al the things that the defendant would be able to do in prison. See Taylor v.

State, 583 So0.2d 323, 329-30 (Fla. 1991) (relied on in Whitev. State, 616 So.2d 21
(Fla. 1993), which Thomascitesin hisbrief at p. 26). | nstead, hisargument addressed
whether or not Rachel’ s murder had been committed without a pretense of moral or
legal justification, which isan element of the CCP aggravator. The prosecutor noted
that Thomas had not “honored” Rachel’ srights, had not charged her with acrime or
given her atrial, and had not convened ajury to weigh aggravation and mitigation.

Thomas had been amere“ executioner.” Hence, the prosecutor argued, “[t]herewas
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absolutely nomorad or legal justificationtothismurder” (TR 1429-30). Thisargument,

unlikethose condemnedin Whiteand Taylor, addressed the applicability of astatutory

aggravator, and did not urgethe consideration of any mattersoutsidethe proper scope

of thejury’ sdeliberations. See Tucker v. Kemp, 762 F.2d 1496, 1505 (11th Cir. 1985)

(“If an argument focuses on a subject appropriately within the jury’s concern, it
ordinarily will not be improper.”).

While portionsof the prosecutor’ sargument may have been objectionable, any
improper argument was very brief, especialy in the context of the entire closing
argument, which focused upon the evidence and the aggravating factors shown by the
evidence. Moreover, therewerefour valid aggravators presented to thejury and little
of any consequence in mitigation. In these circumstances, Thomas has not

demonstrated prejudice. Mills v. Singletary, 63 F.2d 999, 1029 (11th Cir. 1995);

Johnsonv. Wainwright, 778 F.2d 623, 631 (11th Cir. 1985)(the prosecutor’ semphasis

on the aggravating and mitigating factors, the trial court’s jury charge correctly
outlining the proper factorsfor thejury’ s consideration and the fact that the evidence
in aggravation was overwhelming eliminate “any reasonable probability that any
transgressions during the prosecutor’s closing argument caused the jury to
recommend deathwhen it would not otherwise have done so”). Thetrid court

correctly denied this claim of ineffectiveness.
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ISSUE IV

THE TRIAL COURT CORRECTLY REJECTED

THOMAS CLAIM THAT HISTRIAL COUNSEL WAS

INEFFECTIVE WITH REGARD TO PENALTY

BECAUSE HE FAILED TO OBJECT TO

PROSECUTORIAL COMMENTS DURING THE VOIR

DIRE EXAMINATION ALLEGEDLY SUGGESTING

THAT THE LAW REQUIRED A DEATH PENALTY IN

THIS CASE

Duringthevoir direexamination, the prosecutor wastrying to determinewhether
or not prospective jurors were conscientiously opposed to capital punishment to the
point whereit would prevent or substantially impair their ability to serve. Heasked one
prospective juror whether she could recommend death if “the aggravating
circumstances outwei ghed the mitigating circumstances and the law required adeath
recommendation” (TR 357). Tria counsel objected to this question, on the ground
that thelaw never “requires’ adeath penalty. Thetrial court responded by questioning
the juror itself (TR 357-58). Thereafter, the prosecutor avoided using the word
“required,” instead asking jurors about their ability to votefor adeath sentenceif the
“law and the facts” would “call for” a death sentence (TR364, 365, 379).
Thomas argues that the prosecutor misstated the law and trial counsel should

have objected. He contends that the jury is never “compelled or required” to
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recommend a death sentence, even if the aggravators outweigh the mitigators.
However, trial counsel objected to the prosecutor’ sonly referenceto adeath sentence
being “required,” and Thomas has not shown that the prosecutor ever used that
phraseology again. Astrial counsel noted in histestimony in this hearing, “callsfor
Isnot synonymouswithrequires’ (TR 76). Tria counsel testified that having objected
to theinitial question and pointing out to the court in the presence of the jury that a
death sentence is never required, there was no good reason for him to continue to
object when the prosecutor changed to the expression “callsfor” (TR 76-78).

The prosecutor was simply trying to death-qualify the jury by determining
whether prospective jurors were conscientiously opposed to the death penalty to the
point that they could not recommend a death sentence in an appropriate case.

Itisdifficult toimagine how ajuror could decide what sentenceto recommend
except by application of thelaw to thefacts, or why it would beinaccurateto state that
ajury’ ssentencing recommendation must be based on the law and the factsand upon
weighing aggravation against mitigation, or to state that a death sentence may be
“called for” if the aggravating circumstances are (a) sufficient to warrant a death

sentenceand (b) outweigh mitigating circumstances. Dempsv. State, 395 So0.2d 501,

506 (Fla. 1981). No morethanthat occurred here, but evenif itdid, Nichols' strategic

decision not to object more than once was not so unreasonable as to fall below the
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widerange of reasonabl e attorney assistance. Thus, no deficient attorney performance
has been demonstrated. Further, given the trial court’s penalty phase instructions
informing thejury about itsdutieswith respect to weighing aggravation and mitigation
and making a sentencing recommendation, Thomas has failed to to demonstrate a
reasonabl e probability that hissentencing recommendation would have been different
if his counsel had made additional objections to the prosecutor’s voir dire
examination, as the trial court found (PCR 136).
ISSUE V

THE TRIAL COURT CORRECTLY REJECTED

THOMAS CLAIM THAT HISTRIAL COUNSEL WAS

INEFFECTIVE FOR FAILING TO OBJECT TO WHAT

POSTCONVICTION COUNSEL CHARACTERIZESAS

AN “AUTOMATIC AGGRAVATOR”

At the penalty phase, the prosecutor told the jury that, because it had aready
convicted Thomas of burglary and kidnapping, the aggravator that the murder had
been committed during burglary or kidnapping was aready established; it was, the
prosecutor stated, “automatic” (TR 1414-15). Thomas contends trial counsel was
ineffective for failing to object to this argument, noting that an aggravator is
constitutionally infirm if it applies to every defendant eligible for the death penalty.

However, it is obvious that not every first degree murder is committed during a

kidnapping or burglary, or any of the other feloniesenumeratedin Section 921.141 (d),

52



Fla. Stat., and, hence, the so-called felony murder aggravator does not apply to every
first degree murder. Inthiscase, the so-called felony murder aggravator was simply
oneof thecircumstancesof theoffense. Likeother such aggravators, including CCP,
HAC, witnesselimination and thelike, it isoften proved by the evidence presented at
the guilt phase of the trial, and was in this case. In addition, the jury had found
Thomasguilty of theburglary and kidnapping. Thus, thejury had already determined
all the necessary factsto support the aggravator that the murder had been committed
during aburglary and kidnapping. The prosecutor’ s argument cannot reasonably be
construed to mean any morethan that. Thus, trial counsel’ sfailure to object cannot
be deemed such a serious error that he did not function as the counsel guaranteed by

the Sixth Amendment. Strickland v. Washington, 466 U.S. 668, 688-89 (1984).

Moreover, thisCourt hasconsistently rejected argumentsthat “ Florida'scapital
felony sentencing statute is unconstitutional because every person who is convicted
of first-degreefelony murder automatically qualifiesfor theaggravating circumstance

of commission during the course of an enumerated felony.” Blanco v. State, 706

So0.2d 7, 11 (Fla. 1997). Thetrial court properly instructed the jury concerning its
consideration of aggravation and mitigation. Thomashasfailed to show prejudice, as
thetria court correctly found (PCR 140).

Thetrial court correctly rejected this claim.
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ISSUE VI

THE TRIAL COURT CORRECTLY REJECTED
THOMAS CLAIM THAT HISTRIAL COUNSEL WAS
INEFFECTIVE WITH REGARD TO PENALTY
BECAUSE HE FAILED TO OBJECT TO
INSTRUCTIONS AND ARGUMENT ALLEGEDLY
DILUTING THEJURY’SSENSE OF RESPONSIBILITY
FOR SENTENCING

Thomasarguesthat trial counsel wasineffectivefor failingto object to argument

and instructions that, he contends, impermissibly diluted the jury’s sense of

responsibility for sentencing, in violation of Caldwell v. Mississippi, 472 U.S. 320
(1985). This claim requires no extended discussion. It is not disputed that the
instructions given in this case were the standard jury instructions which have been

upheld against attacksrelying on Caldwell. Burnsv. State, 699 So.2d 646, 654 (Fla.

1997); Wuornos v. State, 644 So.2d 1000, 1010 (Fla. 1994); Sochor v. State, 619

S0.2d 285, 291-92 (Fla. 1993). Trial counsel cannot be deemed ineffectivefor failing
to object to astandard jury instruction which had not been invalidated at the time of

sentencing or since. Thompson v. State, 759 So.2d 650, 665 (Fla. 2000). Nor didthe

prosecutor misstate the law. His argument accurately informed the jury that its

decisionwasnot final and that thejudgewould makethefinal determination. Although
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Thomas argues that the prosecutor belittled the jury’s determination, he fails to
acknowledgethat the prosecutor al so informed thejury that itsrecommendation * must
be given great weight” (TR 1410). Thomas argument that the prosecutor
impermissibly diluted thejury’ ssense of responsibility for sentenceismeritless, asis

hiscontentionthat trial counsel wasineffectivefor failing to object to thisargument.

ISSUE VII

THE TRIAL COURT CORRECTLY REJECTED
THOMAS CLAIM THAT HISTRIAL COUNSEL WAS
INEFFECTIVE AT THE SENTENCING PHASE FOR
FAILING TO OBJECT TO THE THEN STANDARD
JURY INSTRUCTION ON THE CCP AGGRAVATOR

6 Thomas al so conpl ains about the prosecutor’s statenent,
“I't’s not a difficult process,” demanding to know what kind of
message that statenent sent. Initial Brief of Appellant at 39.
The State would note that the prosecutor did not tell the jury
that its decision would be easy (although in view of the strong
aggravation in this case it was probably relatively so) only
that the “process” was not difficult. It is reasonable to infer
from the context that the prosecutor was nerely trying to
explain the weighing “process,” which arguably is not difficult

to conprehend. If so, it is difficult to see what s
obj ectionable about this one sentence, especially when it
i mredi ately pr eceded t he st at enent t hat t he jury’s
recommendation “nust” be given “great weight.” See Donnelly v.

De Christoforo, 416 U S. 637, 647 (1974) (“a court should not
lightly infer that a prosecutor intends an anbiguous remark to
have its nost damaging neaning or that a jury, sitting through
| engt hy exhortation, will draw that nmeaning from the plethora of
| ess damaging interpretations”).
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Thetrial court delivered to Thomas' jury the then standard jury instruction as
to the CCP aggravator. Three weeks later, but before the trial court sentenced

Thomas, the Florida Supreme Court decided Jackson v. State, 648 So.2d 85 (Fla

1994), in which the Court issued arecommended expanded instruction defining the
CCP aggravator. Thetria court evaluated the CCP aggravator under Jackson and
found that CCP was “clearly” established (TR 145-48).

Thomas complained about the CCP jury instruction in hisissue |1l on appeal.
This Court found this complaint procedurally barred (Thomas, 693 So.2d at 953, fn.
4), presumably because, asthe State contended initsbrief, it wasundisputed that trial
counsel had not objected to the CCPinstruction at trial. Inregjecting Thomas' appeal,
thisCourtimplicitly refected Thomas' argument that theinstruction wasfundamental
error inthiscase. Thomas cannot reargue any claim of CCP jury instruction error on
the merits, but now contends that his trial counsel was ineffective for failing to
preserve such issue for appeal.

The problem Thomas cannot overcome, however, isthat, at the time the jury
instructionwasdelivered, it had not beeninvalidated. Itiswell settled that trial counsel
cannot be deemed ineffectivefor failing to object to astandard jury instruction which,

at the time of sentencing, had not been invalidated. E.g., Thompson v. State, supra.
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Thus, thetrial court correctly determined that Thomas cannot demonstrate deficient
performance (PCR 134).

Furthermore, although additional argument seemsunnecessary, it must benoted
that thiscasewasclearly cold, cal cul ated and premeditated under any standard, asthe
murder was the subject of elaborate pre-planning over a period of several weeks.

Walls v. State, 641 So.2d 381, 388 (1994) (finding no harmful error in CCP jury

instruction because murder was CCP by any standard). Inaddition, thiswasahighly

aggravated murder even without CCP. Foster v. State, 654 So0.2d 112, 115 (Fla. 1995)

(CCP instructional error harmlessin light of other strong aggravation and minimal
mitigation). Thus, especially giventhetrial court’ sown review of the evidence under
the new standard, there could have been no harmful error evenif thejury instruction
issue had been preserved for appeal, and Thomas cannot establish prejudice, as the
trial court found (PCR 134).
ISSUE VIII

THE TRIAL COURT CORRECTLY REJECTED

THOMAS CLAIM THAT HISTRIAL COUNSEL WAS

INEFFECTIVE AT THE SENTENCING PHASE FOR

FAILING TO OBJCT TO THE STANDARD

INSTRUCTION ON THE HAC AGGRAVATOR

Here, although Thomas concedesthat thejury instruction deliveredinthiscase

astothe HAC aggravator isthe one explicitly approved by this Court inHall v. State,
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614 So.2d 473, 478 (Fla. 1993), he contends that trial counsel was ineffective for
failling to object toit.*” But, once again, it iswell settled that trial counsel cannot be
deemed ineffective for failing to object to a standard jury instruction which has not

been invalidated at thetime of adefendant’ ssentencing. Thompson, supra. Here, the

instruction was valid at the time of sentencing and is still valid, as this Court has
consistently rejected challengestotheHACinstructiongiveninthiscase. E.g., Nelson

v. State, 748 S0.2d 237, 245-46 (Fla. 1999); Walker v. State, 707 So.2d 300, 316 (Fla.

1997); Chandler v. State, 702 So.2d 186, 201 (Fla. 1997). Thetria court correctly

found that Thomas cannot demonstrate deficient performance or prejudice here (PCR
137).
CONCLUSION
WHEREFORE, for all the foregoing reasons, the State respectfully asks this
Honorable Court to affirm the judgment of the court below.
Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

17 Thomas conpl ai ned about the HAC instruction in his direct
appeal, as issue V. Because the objection had not been
preserved for appeal, it was rejected as procedurally barred.
Thomas, supra, fn. 4. Thomas is not entitled to a second appeal
on the nmerits of his HAC objection.
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