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PRELIMINARY STATEMENT

In this brief, all references to Appellant, Defendant, or Mr. Thomas, refer to
Defendant William Gregory Thomas. All referencesto the record on appeal will be
in the form “R.1-012," wherein “R” indicates the record on appeal, “1" indicates
volume 1 of therecord, and “-012" indicates page 12 of volume 1. All referencesto
thetranscript of theoriginal trial proceedingswill beindicatedintheform*Trial.1422,”
where“Trial” referstothetrial transcript and “ 1422" refersto the page number inthe

transcript, as originally paginated.



STATEMENT OF THE CASE

On October 5, 1998, Appellant filed his Motion To Vacate Judgment And
Sentence With Special Request For Leave ToAmend. R1.001. Hisinitia attorney in
thiscollateral proceeding filed amotiontowithdraw on January 3, 2000. R.1-007. An
order appointing the undersigned as successor counsel was entered on January 3,
2000. R.1-009. An Amended Motion To Vacate Judgment And Sentence (hereinafter
referred to ssmply as“ Amended Motion”) wasfiled on April 19, 2000. R.1-011. On
April 26, 2000, the trial court ordered the State to file a written response to the
Amended Motion and to indicate which claims the State deemed to require an
evidentiary hearing. R.1-075. On June 19, 2000, the State filed a response which
simply stated that it had no objection to an evidentiary hearing on all claimsraisedin
the Amended Motion. R.1-077. On August 15, 2000, Appellant filed an addendum
to his Amended Motion which asserted two additional claims.

An evidentiary hearing onthe Amended M otion was conducted on January 29,
2001. R.1-157. Thepartiesthenfiled post-hearing memorandaof law. R.1-080, R.1-
116. Thetrial court entered an order denying Appellant’s Amended Motion on April
26,2001. R.1-118. Appellant thentimely filed hisNotice Of Appeal onMay 22, 2001.

R.1-154.



STATEMENT OF THE FACTS

On direct appeal from Appellant’s conviction and sentencing, this Court
summarized the facts adduced at trial which it considered salient to Defendant’s
conviction:

Thomas planned the kidnapping and murder of his wife, Rachel, in order to
avoid paying his part of a settlement agreement in their pending divorce.
Thomasand afriend, Douglas Schraud, went to Rachel'shouse, September 12,
1991, the day before asubstantial payment was due, and Thomas beat, bound,
and gagged Rachel. When Rachel tried to escape by hopping outside, Thomas
knocked her to theground and dragged her back inside by her hair. Hethen put
her in the trunk of her car and drove off. She was never seen again.

Thomaswas charged with first-degree murder, burglary and kidnapping. The
State presented numerous witnesses to whom he had made incriminating
statements. Thomas presented no evidence during the guilt phase and was
found guilty onal counts. Duringthe penalty phase, several witnessestestified
on hisbehalf and Thomashimself took thestand. Thejury recommended death
by avote of elevento one, and thejudge imposed a sentence of death based on
five aggravating circumstances and no mitigating circumstances.

Thomasv. State, 693 So.2d 951 (Fla. 1997), cert. denied, 522 U.S. 985 (1997).

Additional factspertaining to the detail s of thelegal representation provided to

Defendant are set forth throughout the argument portion of this Initial Brief.



SUMMARY OF THE ARGUMENT

Thetria court should not have enforced a negotiated pleain a different case
inwhich Defendant waived hisright to challenge any errorswhich occurredintheguilt
phase of the trial. A review of such errorsis constitutionally required because
society must always be sure that the death penalty isbeing administered inafair and
rational manner. If thewaiver isfound valid and enforceable, Mr. Nichols' adviceto
Defendant that he accept such negotiated plea was an egregious error.

Mr. Nicholsonly visited Defendant injail threetimesbeforetrial and thethree
visits lasted a total of less than two hours. He did not interview impeachment
witnesses suggested by Defendant. Hedid not interview Harry Mahon, Esquire, who
represented Mr. Thomasin hisdivorce, eventhough thealleged motivefor themurder
was Defendant’ sinability to pay thefinancia obligationsimposed by thedivorce. Mr.
Nicholsdid not even review the court filefromthedivorce case. Investigationwould
have reveaed that the obligation for the lump sum payment, which purportedly
prompted the murder, had already been satisfied.

The State made appeal sto thejury’ ssympathy and it argued that it had already
exercised discretion in deciding to seek the death penalty, but defense counsel made

no objection. The State made the ‘show him the same mercy he showed her’

4-



argument but defense counsel failed to object even though heknew that such argument
could provide groundsfor appeal. The State suggested that a death penalty could be
required if it proved certain facts, but defense counsel did not object.

The Stateargued andthetrial court instructed thejury that thefel ony underlying
Defendant’s murder conviction was an automatic aggravating circumstance, but
defense counsel did not object. This failed to guide the jury in exercising its
discretion. This was compounded when, during voir dire as well as closing
arguments, the State suggested that the jury had no responsibility for the ultimate
sentencing decision, but defense counsel did not object. Finally, defense counsel did
not object to thejury instructionson the CCP and HA C aggravators, even though both
instructions were unconstitutionally vague.

Defense counsel’ s deficient performance undermines confidence in the result
of thetrial, thejudgment and sentence should be vacated, and the causeremanded for

further proceedings.



ARGUMENT

THE TRIAL COURT ERRED IN HOLDING THAT THE
NEGOTIATED PLEA IN ANOTHER CASE WAIVED
DEFENDANT’'SRIGHT TO APPEAL FROM ANY ERRORSIN
THE SENTENCING PHASE OF THE TRIAL INTHE INSTANT
CASE; ALTERNATIVELY, DEFENDANT WASDENIED THE
EFFECTIVE ASSISTANCE OF COUNSEL BEFORE TRIAL,
BECAUSE COUNSEL FAILED TO ADVISE DEFENDANT
AGAINST ENTERING THE NEGOTIATED PLEA IN THE
OTHER CASE

Inthe Order Denying Defendant’ sMotion To V acate Judgment And Sentence,
R.1-118, thetrial court addressed the meritsof Mr. Thomas' claims pertaining to the
guilt phase of thetrial. However, thetria court first found, asan alternative basisfor
denying such claims, that Defendant, as part of his negotiated pleain another case
(Case No. 93-5393-CF), had waived hisright to appeal from any matters pertaining
to the guilt phase of histria intheinstant matter (Case No. 93-5394-CF). R.1-120,
referringto Exhibit A totheorder, R.1-146. Suchfindingisinerror andthe purported

waiver should be held invalid by this Court.



ThisCourt should disregard the purported waiver becauseit isrepugnant to the
Congtitution and the potential use of such a waiver is repugnant to any honorable
concept of ethics and professionalism. If this Court finds that the waiver isvalid, it
will constitute an endorsement and encouragement of the use of thisprocedurein other
proceedings.

Richard Nichols, Esquire, was appointed to represent Defendant in thetrial of
thecaseat bar. R.1-183-184. Mr. Nicholswasal so appointed to represent Defendant
in Case No. 93-5393, State vs. Thomas, in which the State aleged that Mr. Thomas
had murdered hismother. R.2-240. Thejury verdict in the guilt phase of the instant
matter wasreturned on March 24, 1994. Trial.1224,1271. Thejury’ sadvisory verdict
on sentencing was returned on March 30, 1994. Trial.1456. A negotiated plea of
guilty was entered in Case No. 93-5394 on July 14, 1994. R.2-240; R.1-146. That
negotiated plea provides, inter alia, that

| agreeto waive my rightsto appeal any matter whatsoever arising out of Cs#

93-5394 (Rachel A. Thomas) whether direct, colarteral [sic] or appeals under

Rule 3.850 FRCP, However the defendant specifically reserves the right to

appeal matters concerning the sentencing in 93-5394 on the count alleging 1°

murder.
R.1-146.

The only goal served by such waiver was to hide from review errors made

during the trial. The prosecutor had never before attempted to use such a waiver.

_7-



R.2-337. By requiring thewaiver asacondition of the pleain Case No. 93-5393, the
State embarked upon anovel experiment, an attempt to uphold the convictionin Case
No. 93-5394, despite error, via an untried procedural device.

Of course, “ death penalty casesareinappropriate vehiclesfor experimentation

with new procedures. . ..” Statev. Lambright, 138 Ariz. 63, 673 P.2d 1, 8 (1983).

Thisistruebecausethese casesoften elicit strongly emotional and charged adversarial
attitudes. Because of the nature of the penalty and itsfinality, these cases call for the
strictest safeguarding of the rights of the accused. This is best accomplished by
following approved procedures with which the courts are well versed.

While Defendant has no reason to ascribe improper motivesto the prosecutors
inthe caseat bar, theviability of thisdeviceshasawesomeimplications. A prosecutor
trying thefirst of two capital cases against adefendant could posture the cases so that
he first went to trial on the case more difficult for the State. Knowing that he was
going to offer apleawhichincluded such awaiver on the case which wasmorelikely
to result in aconviction and, thus, was more likely to be accepted by the defendant,
the prosecutor could take advantage of aless competent adversary inthefirst trial by
offering evidence of questionableadmissibility and making argumentswhich werenot
proper, knowing that there was some strong possibility that such misconduct would

be shielded from appellate review.



Enforcing thewaiver in this case runs counter to the notion that society should
be protected from any perception that the death penalty isadministered unfairly. “It
Is of vital importance to the defendant and to the community that any decision to
impose the death sentence be, and appear to be, based on reason rather than caprice

or emotion.” Gardner v. Florida, 430 U.S. 356 (1977). To ensure that the death

penalty is being administered, and is perceived as being administered, in a rational
manner, appellatereview of capital casesisessential. Infact, whilethereisno genera
constitutional right to appeal from crimina convictions, appellate review of death

sentencesis constitutionally required. Jurek v. Texas, 428 U.S. 262 (1976); Roach

v. Martin, 757 F.2d 1463 (4th Cir. 1985), cert. denied, 474 U.S. 865 (1985), rehearing
denied, 474 U.S. 1014 (1985).

“ A system of appeal asof right isestablished precisely to assurethat only those
who arevalidly convicted havetheir freedom drastically curtailed. The State may not
extinguish this right because another right of the appellant - the right to effective

assistance of counsdl - has been violated.” Evittsv. Lucey, 469 U.S. 387, 399-400

(1985), rehearing denied, 470 U.S. 1065 (1985).

If this Court agreeswith thetrial court that the waiver should be enforced, then
it should determinewhether Mr. Nicholsfailed to render effective ass stance of counsel

by making arecommendation regarding the pleathat shields from review the errors

O



committed during the guilt phase of thetrial. Theargument concerning the nature of

those errors follows.

-10-



APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE
OF COUNSEL BECAUSE, BEFORE TRIAL, COUNSEL
VISITED APPELLANT INFREQUENTLY, COUNSEL FAILED
TOINVESTIGATE THE BACKGROUND OFAKEY WITNESS,
AND COUNSEL FAILED TOINTERVIEW OR PRESENT THE
TESTIMONY OF AVAILABLEIMPEACHMENT WITNESSES

The leading case concerning ineffective assistance of counsel is Strickland v.

Washington, 466 U.S. 668 (1984), rehearing denied, 467 U.S. 1267 (1984), onremand,

737 F.2d 894 (11th Cir. 1984). In that case, the U.S. Supreme Court held that a
defendant who sought appel late relief based on the ineffective assistance of counsel
was required to satisfy two elements:
First, the defendant must show that counsel’ sperformancewasdeficient. This
requires showing that counsel made errors so serious that counsel was not
functioning asthe* counsel” guaranteed the defendant by the Sixth Amendment.
Second, thedefendant must show that the deficient performance prejudiced the
defense. This requires showing that counsel’s errors were so serious as to
deprive the defendant of afair trial, atrial whose result isreliable.
Strickland, 466 U.S. at 687.
A defendant seeking to vacate a judgment and sentence on the basis of

ineffective assistance of counsel must prove the ineffective assistance by a

preponderance of the evidence. Gallo-Chamorrov. U.S., 233 F.3d 1298 (11th Cir.

-11-



2000), cert. denied, 121 S.Ct. 2600 (2001), rehearing denied, 122 S.Ct. 7 (2001). This

requires a “reasonable probability” that, but for the errors of counsel, the outcome

would have been different. Nix v. Whiteside, 475 U.S. 157 (1986). The*reasonable

probability” required isonly a probability sufficient to undermine confidence in the

outcome of the case. Routly v. Singletary, 33 F.3d 1279 (11th Cir. 1994), rehearing

and rehearing en banc denied, 43 F.3d 681 (1994), cert. denied, 515 U.S. 1166 (1995).

In reviewing the trial court’s ruling on a claim of ineffective assistance of
counsel, thisCourt’ sstandard of review isto“ defer tothetrial court’ sfindingsof fact
and review, as questions of mixed law and fact, whether counsel wasineffectiveand
whether the defendant was prejudiced by any ineffective assistance of counsel.”

Ragsdalev. State,  So.2d __, 26 FLW S682, S683 (Fla. October 18, 2001).

Theduty to render effective assistance beginsbeforetrial. It encompassesthe
reasonableinvestigation and preparation required during thepre-trial proceedings. “At
theheart of effectiverepresentationistheindependent duty to investigateand prepare.”

Goodwin v. Balkcom, 684 F.2d 794 (11th Cir. 1982), cert. denied, 460 U.S. 1098

(1983). While the duty to investigate has finite limits, any decision limiting the

Investigation must be based upon aninformed judgment. Harrisv. Dugger, 874 F.2d

756 (11th Cir. 1989), rehearing denied, 885 F.2d 877 (11th Cir. 1989), cert. denied,

493 U.S. 1011 (1989).

-12-



The duty to render effective assistance continues in the penalty phase of the
proceedings. If the penalty phaseisnot “subjected to meaningful adversarial testing,
‘counsel’s errors deprived [defendant] of a reliable penalty phase proceeding.’”

Ragsdalev. State,  So.2d _, 26 FLW S682, 683 (Fla. October 18, 2001), quoting

Hildwin v. Dugger, 654 So.2d 107, 110 (Fla. 1995).

Therefore, counsel has a duty to investigate and prepare available mitigating

evidenceto submit to ajury. Porter v. Wainwright, 805 F.2d 930 (11th Cir. 1986),

rehearing denied, 810 F.2d 208 (11th Cir. 1987), cert. denied, 482 U.S. 918 (1987),

cert. denied, 482 U.S. 919 (1987); Thomasv. Kemp, 796 F.2d 1322 (11th Cir. 1986),

cert. denied, 479 U.S. 996 (1986); Tyler v. Kemp, 755 F.2d 741 (11th Cir. 1985),

rehearing denied, 765 F.2d 154 (11th Cir. 1985), cert. denied, 474 U.S. 1026 (1985);

Blakev. Kemp, 758 F.2d 523 (11th Cir. 1985). Again, defense counsel must makea

“ggnificant effort,” based on “reasonableinvestigation.” Kubat v. Thieret, 867 F.2d

351 (7th Cir. 1989), cert. denied, 493 U.S. 874 (1989). When defense counsel
unreasonably failstoinvestigate and prepare mitigating evidence, the proceeding lacks
unreliability because the facts adduced by the State have not been tested in a fair

adversarial process. Middleton v. Dugger, 849 F.2d 491 (11th Cir. 1988); Statev.

Lara, 581 So.2d 1288 (Fla. 1991), appeal after remand, 699 S0.2d 616 (Fla. 1997);

13-



Stevens v. State, 552 So.2d 1082 (Fla. 1989), appeal after remand, 613 So.2d 402

(Fla. 1992); Bassett v. State, 541 So.2d 596 (Fla. 1989).

Thetestimony of Mr. Nicholsconcerning hispre-tria preparationisilluminating
by itslack of information:

Q.  When were you appointed to represent him?

A. | don't know.
R.1-183-84.

Q. Allright. Now, when you became his attorney or got appointed, could
you tell me, sir, what you remember your first task was?

A. ldon't haveaclue.
R.1-184.

Q. Didyou employ aninvestigator in this case?

A. ldon'trecal.
R.1-187. Atthetimeof thepre-trial proceedings, Stephanie Ferondawasarecent law
school graduate who had volunteered to assist Mr. Nicholswith the casein exchange
for theexperiencewhichitwould provideher. R.1-188. Addressingthepenalty phase
of thetrial, Mr. Nichols was equally forgetful:

Q. While seated at the counsel table, did Stephanie assist you in preparing
your - - or for the penalty phase of thetrial?

A. | don't have any recollection of what she did.
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R.1-192.
On cross-examination by the State, Mr. Nichols' recollectionwasequally poor:

Q. Okay. Doyourecall approximately how many timesyou visited withthe
defendant?

A. | haveno recollection.

Q. Youcan't give an estimation?

A. No.

R.2-275.

Although the defendant was accused of killing his ex-wife, Mr. Nichols also

admitted that he never examined the court file pertaining to the divorce:

Q. Wadll, did you review the divorcefile. . ..

A. ldon'tthink I reviewedit, but | wasunder the impression that there had
not - - | was under the impression that there was not an action pending,
but that there was, | think, allegations of problems between Rachel
Thomas and Greg Thomas.

R.2-303.

In contrast to counsel’ slack of recall, Mr. Thomas testified unequivocally:

Q. Wherewasthefirst place that you met Mr. Nichols?

** x

A. | believe it was in the court chute.

Q. That was shortly after he was appointed to represent you?
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A.  Yesdir.

Q. Didyou have - - how much time did you have with him at that time?

A.  About five minutes, maybe.

Q. Now, did Mr. Nichols subsequently come to visit you at the jail?

A.  Yesdir.

n—_—

Q. Thefirsttimethat Mr. Nicholscametovisit you at thejail, washea one?

A.  Thefirst time hewas, yes, Sir.

Q. How long did he spend with you at that time?

A.  Approximately about 30 minutes.

Q. Whatwasthemost timethat Mr. Nicholsspent withyou during hisvisits
inthejail?

A. 40

Q. H(?w many times do you remember him coming to visit with you in the
jail?

A. Three

R.2-347-48.

Based on the unrefuted testimony of Defendant, Mr. Nicholsvisited with him
atjail for amaximum of lessthan 2 hoursbeforetrial. Thisisnot a“significant effort.”

This is not a reasonable investigation. How could any decision by Mr. Nichols
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regarding potential avenuesof investigation be based upon aninformed judgment after,
at most, two hours of conversation with the defendant?

During the approximate two hours of conferencewith Defendant, Mr. Nichols
wastoldthat ChristinaThomas, then Mr. Thomas' swifeand aprimary witnessagainst
him, suffered from post-partum depression and anxiety disorders .

Q. Didyou ask him about that, whether or not he was - -

A.  Yes gr, | dd.
Q. - - whether he was going to investigate it?
A.  Yes gr, | did.
Q. What did he say?
A. Saidit wasn't relevant.
R.2-365.

Mr. Nichols did testify that “I don’t think he ever told me that.” R.2-210.
However, shortly after giving that testimony, Mr. Nichols conceded that

| don’t know how many ways| cantell youthis. | don’t have specific detailed

recollection of the conversations| had with him. | have ageneral recollection

of having explained thisentire thing to him with regard to how we were going

forward with the trial.

R.2-213.
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When a witness testifies using an expression such as “I think” or “my
impression is,” it is not objectionable if the expression refers to the fact that the
witnesswasnot totally attentiveto the subject of thetestimony or hassomeuncertainty
inhismemory; however, when the expressionsindicate that the witnessistestifying
from conjecture or hearsay, it indicates that the testimony is not competent.

McCormick On Evidence, 810 (1984 ed.)

In the case at bar, Mr. Nicholstestified that he had no specific recollection of
his conversations with Defendant. Any fair reading of the transcript from the Rule
3.851 hearing reveals that Mr. Nichols was testifying not on the basis of what he
remembered, but what he now thinks he ‘ must have’ done. Thisisconjecture. Itis
not competent testimony. Any testimony which he offered with respect to specific
conversationsthat he had with Defendant lacked competency. Inexplicably, thetrial
court found Mr. Nichols' testimony on this subject to be more credible than that of
Mr. Thomas, even though Mr. Nichols confessed that he had no specific recollection
of his conversations with Defendant.

Mr. Thomas also told Mr. Nichols about witnesses who could refute the
“jailhouse snitches.” These witnesses included David Beck, Dell Goggins, Omar
Jones, Mike Bell, Adrian Terry, Allen Vangosen, and others. R.2-368. Mr. Thomas

testified that none of these witnesseswereinterviewed by Mr. Nichols. R.2-369. Mr.
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Nichols did testify that he deposed three of the “jailhouse snitches,” R.2-204, but he
provided nodirect rebuttal of Mr. Thomas' claim regarding these named impeachment
witnesses. On cross-examination, Mr. Nicholsdid providethefollowing testimony on
this subject:

Q. And,toyour recollection, did thisdefendant again ever provide you any
names, phone numbers, addresses or information of any witnesseswho
could have assisted during the guilt phase of histrial?

A. No.

R.2-270. However, Mr. Nichols had already testified that he had no specific
recollection of any of hisconversationswith Defendant, soitisdifficult to understand
how his testimony on this subject could be given any weight.

Even if this Court believes that the trial court was correct in accepting Mr.
Nichols' “testimony,” unsupported by any specific recollection, over the testimony
of Mr. Thomas, therewasanother deficiency in Mr. Nichols' preparationswhichwas
not contradicted by his testimony in the Rule 3.851 hearing. Mr. Nichols failed to
investigate and call as a witness and extremely credible and available witness who
could both refute, at least partialy, the State's theorized motive and impeach an
Important State witness on the issue of that motive.

Theprimary motive espoused by the State wasthat the murder was committed

for financial gain. R.2-313. Defendant and Rachel Thomas were divorced and she
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had custody of their son; the State theorized that Defendant did not want to pay child
support and that he wanted custody of their son. R.2-313. Pursuant to the terms of
thefina judgment, Defendant also owed alump sum payment of $2,350 to Rachel.
R.1-168.
The importance of this circumstance was emphasized by this Court when it
summarized what it considered to be the salient facts of the case:
Thomas planned the kidnapping and murder of his wife, Rachel, in order to
avoid paying his part of a settlement agreement in their pending divorce.
Thomasand afriend, Douglas Schraud, went to Rachel’ shouse, September 12,
1991, the day befor e the substantial payment was due, and Thomas beat,
bound and gagged Rachel.
Thomas, 693 So.2d at 951 (emphasis supplied). This Court also observed that
Defendant had made“ many incul patory statementsand admissions’, andtheCourt’s

list began with this note:

—Hetold coworker Johnny Brewer that he had “ to seethat Rachel disappeared”
because he could not make the settlement payment.

Id. at 952, n.3 (emphasis supplied).

Harry Mahon, Esquirerepresented Defendant in hisdivorcefrom Rachel. R.1-
1672 [thispage of therecord isactually unnumbered but islocated between R.1-167
and R.1-168.] According to Mr. Mahon’s testimony, Mr. Mahon had a chance

encounter with Mr. Nicholsin the courthouse hallway early during the proceedings.
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R.1-171. Hetold Mr. Nicholsthat the lump sum had aready been paid; it had been
sentto Rachel’ sattorney. R.1-171. Inresponseto thisinformation, Mr. Nicholssaid
“thanks” and he never again contacted Mr. Mahon regarding this matter. R.1-172.
When asked about this conversation, Mr. Nicholstestified that
| don’t know whether | recall it or | just have the impression it took place
because of conversations about this subject with the State, but | have agenera
recollection that there was some conversationsbetween Mr. Mahon and myself.
R.2-219. Mr. Nicholstestified that he discussed this subject with Defendant and they
jointly decided to not call Mr. Mahon asawitness. R.2-220-221. Thisdecisionwas

undoubtedly guided by Mr. Nichols' perception of the issue:

Within the context of the trial, whether or not Mr. Thomas had paid those
monies or thought he had paid them, within the entire context of the trial it
seemed to me that was not a point of any real significance.

* * %

Again - - and | don’t know how many ways can | say this- - within the entire
context of thetria, it didn’t appear to methat financial testimony withregardto
an aggravator wasof any real significancetothejury. Itdidn’t seemto methat
that was something they were finding very important. To call a witness to
eliminate an unimportant detail woul d have caused usto lose closing and at that
point it seemed to me that trying to preserve closing was the only real - - real
tactical weapon that we had.

R.2-222-223.
By Mr. Nichols' testimony, he did not consider testimony that would at |east

partially refute the State’'s theory of motive to be important. By Mr. Nichols
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testimony, he did not consider testimony which would impeach Johnny Brewer’s
testimony to be important.

The failure to investigate key witnesses is ineffective assistance of counsel.

Workmanv. Tate, 957 F.2d 1339 (6th Cir. 1992); Henderson v. Sargent, 926 F.2d 706

(8th Cir. 1991), opinion amended on rehearing, 939 F.2d 586 (8th Cir. 1991), cert.

denied, 502 U.S. 1050 (1992). Similarly, the failure to impeach key witnesses with

avallable evidenceisineffective assistance of counsel. Nixonv. Newsome, 888 F.2d

112 (11th Cir. 1989). If Mr. Nichols had inquired of Mr. Mahon, he would have
learned that the money had been deposited into Mr. Mahon's trust account on
September 3, nine days before the disappearance of Rachel. R.1-171. Thiswasthe
unrefuted testimony of Mr. Mahon.

Undoubtedly, the State will characterize this decision as one involving “trial
tactics’ which should not be second-guessed in hindsight. However, the fact that
certain actions are characterized as being a part of counsel’s “strategy” does not
Immunize those actions from review. Counsel’ s choice of tactics and strategy must
be reasonable under the circumstances as they existed at the time of trial. Cavev.
Singletary, 971 F.2d 1513 (11th Cir. 1992).

Thefailureto have any further conversation with Mr. Mahon and thefailureto

call him asawitnesswereterrible decisions, not just viewed in hindsight, but viewed
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from the perspective of what areasonabl e defense attorney would have donewith the
information available at that time. Mr. Nichols rendered ineffective assistance of

counsel that prejudiced Defendant.
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APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE
OF COUNSEL DURING THE SENTENCING PHASE OF HIS
TRIAL, BECAUSE COUNSEL FAILED TO OBJECT TO, AND
THUS PRESERVE FOR REVIEW, IMPROPER COMMENTS
BY THE STATE DURING ITSCLOSING ARGUMENT

This issue was not considered on Mr. Thomas' direct appeal because his
counsel, Mr. Nichols, did not make objections to preserve the error for review.

Thomas v. State, 693 So.2d 951, 953 n.4 (Fla. 1997), cert. denied, 522 U.S. 985

(1997).
Duringitsclosing argument, the State made adirect and unnecessary pleatothe
sympathy of the jury, obviously calculated to influence their sentencing decision:

During thistrial all the defendant’ s rights have been honored. What rights of
Rachel did he honor? He plundered those rights. He trampled those rights.

Did hechargeRachel withacrime? Did heconveneagrandjury and havethem
chargeher withacrime? DidhegiveRachel atrial before he executed Rachel?
Did he convene ajury to listen to aggravating and mitigating?

No, that defendant was arresting officer, he was judge, he was jury, he was
executioner.

Trial.1429-1430.
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In closing | am going to ask you that if you are tempted to show this defendant
somemercy, sympathy or pity | want to leave you with thisthought and that is
| am going to ask you to show that defendant the same mercy, the same
compassion, the same sympathy that he showed to Rachel.

Trial.1436.

InRhodesv. State, 547 So.2d 1201 (Fla. 1989), appeal after remand, 638 So.2d

920 (Fla. 1994), cert. denied, 513 U.S. 1046 (1994), this Court reviewed the closing
argument of a different prosecutor in a different case. In Rhodes, the prosecutor
asked thejury to try to place themselves at the scene of the crime, he argued that the
how the body was handled after the murder supported the heinous, atrocious, cruel
aggravator, he suggested that the defendant might be paroled sooner than 25 yearsif
the jury recommended life, he compared the defendant to a vampire, and
the prosecutor concluded his argument by urging the jury to show Rhodesthe
same mercy shown to the victim on the day of her death. This was an
unnecessary appeal to the sympathiesof thejurors, calculated toinfluencetheir
sentence recommendation.
Rhodes, 547 So.2d at 1206. Sincetheerrorsof the prosecutor’ sargument inthat case
were preserved, this Court considered the merits of the claim. Although each error
alone may not havewarranted amistrial, the cumulative effect was prejudicial inthe

absence of any curative instructions. Therefore, this Court vacated Rhodes' death

sentence and remanded for a new sentencing proceeding.
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InWhitev. State, 616 So.2d 21 (Fla. 1993), cert. denied, 510 U.S. 877 (1993),

the prosecutor’s closing argument similarly appealed to the jury’ s sympathies:

If Miss Scantling had a choice of being in prison for life or being in that
photograph with a shotgun hole in her back, what choice would Melinda
Scantling havemade? Theanswer isclear. Shewould havechosentolive, but,
you see, shedidn’t havethat choice. Y ou know why? Becausethat man, right
there, decided for himself that Melinda Scantling should die. And for making
that decision, for making that decision, he too deservesto die.

White, 616 So.2d at 24. This Court reduced the sentence to alife sentence with no

parole for 25 years, based on other reasons; however, it took the opportunity to
caution prosecutors that this type of argument was improper and would result in a
great and unnecessary expenditure of public funds because of the necessity to retry
such cases.

In the case at bar, the prosecutor’ s comments similarly appealed to the jury’s
sympathies. Any distinctionwhichthe State might make betweentheargumentinthe

Instant case and theimproper arguments in Rhodesand White would be adistinction

without a difference. Appea to the jury’s emotions and sympathies is aways
improper.

These improper comments were further compounded by the prosecutor’s
display of anoose to the jury during his closing argument:

The evidence in this case is this noose, and the evidence that you heard will
hold the weight, the entire weight of the defendant’ s guilt.
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It's not some slip not [sic]. It's anoose and the noose is around his neck . .

Trial.1204; R.2-323-324. Again, thiswas a highly prejudicial appeal to thejury’s
emotions. Mr. Nichols failed to object because he thought, if it was error, it was
invited by hisuse of aropewith adlip knot init by which he intended to suggest that
what appeared to be atight knot wasreally just anillusion. R.2-246. Thisuseof a
rope did not invite the use of a noose any more than a defendant’ s use of notes on a
pad of paper as ademonstrative aid would justify the State cutting out a paper pistol
and pointing it at a defendant.

During the closing argument to the jury in the penalty phase of the trial, the
prosecutor also made the following statement:

Now | would submit to you that the state doesn’t seek the death penalty on all

first degree murders. It's not always proper. . .. [B]ut where the facts

surrounding a murder demand the death penalty then the state seeksit, and |

would submit to you thisis one of those cases.

Trial.1410. Of course, “[a]n attorney’ spersonal opinionsareirrelevant to asentencing

jury’sconsideration.” Johnson v. Wainwright, 778 F.2d 623, 631 (11th Cir. 1985),

rehearing denied, 807 F.2d 999 (11th Cir. 1986), cert. denied, 484 U.S. 872 (1987).

InPaitv. State, 112 So.2d 380 (Fla. 1959), the prosecutor informed thejury that
the defendant had aright to an appeal but the State did not, and then hetold the jury

that “before each murder trial that is prosecuted in this circuit, where I’ m the State

_27-



Attorney, aconferenceisheld between meand my assistantsto determinewhether or
not thefactsinthe casejustify the State’ sgiving maximum punishment under thelaw.”
Id. at 383-84. Against the State's assertion that such error should be considered
harmless, thisCourt observed that “ an error which might be viewed asharmlessunder
many circumstances can assume proportions of utmost importance when equated to
the possibility of amercy recommendation in a capital case.” 1d. at 385.
Unfortunately, the harm caused by the various improper arguments was not
considered by this Court on Defendant’s direct appeal. Why not? This is Mr.
Nichols' explanation for why he did not object to the *show him the same mercy’
argument:
Thetactical reasonwas, | believe, dthough | can’t remember exactly what | was
thinking that many yearsago, isthat when those kind of statementsare made|
think that they are offensive. | think they’ re offensiveto ajury and sometimes
| allow prosecutorsto go ahead and make them so | can make aresponseto it
in my rebuttal, and I’ m sure it would have been my intention to do it that way
here.
R.2-238. But Mr. Nichols also knew that such prosecutorial errors held some
possibility of having a sentencing set aside.
Q. Didyou know, at the time you made that tactical decision, that that was
a statement that had been clearly defined by the Supreme Court as an
unnecessary appeal, calculated to influence the sentencing

recommendation, and part of the reason for reversing the - - or setting
aside atrial? Did you know that?
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A. | thought it was, yes.
R.2-238.
In the case at bar, the ineffectiveness of counsdl is patent. No excuse was

offered. The prejudiceis patent.
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APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE
OF COUNSEL DURING THE SENTENCING PHASE OF HIS
TRIAL, BECAUSE COUNSEL FAILED TO OBJECT TO, AND
THUS PRESERVE FOR REVIEW, NUMEROUS COMMENTS
BY THE PROSECUTOR WHICH SUGGESTED THAT THE
LAW REQUIRED A DEATH PENALTY IN THE INSTANT
CASE

Responding to aquestion about whether he could recommend adeath sentence,

aprospective juror told the State:

THEVENIREMAN: | justdon’tfed likel would becomfortablesaying for
someoneto dieeven though he - - you know, the person may befound that they
should.

MR. BATEH: Even though the law indicated that there should bea
recommendation - -

THE VENIREMAN: Right.

MR. BATEH: Even if the aggravating circumstances outweighed the
mitigating circumstances and the law required a death recommendation . . ..

Trial.357. At this point, Mr. Nichols did object on the basis that the law never
“requires’ a death penalty. The trial court briefly assumed the questioning of the
venireman but it made no effort to correct the erroneous impression which the
prosecutor had made on the prospective jurors.
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A few minutes later, the prosecutor returned to this line of questioning with
another venireman:

MR. BATEH: Okay. Duringthesecond part of thetrial, during the penalty

phaseif | ask you to assume that this defendant has already been convicted of

first degree murder, during that second phase, would you be ableto recommend

adeath sentenceif the aggravating factors outwei ghed the mitigating factorsand

the law called for arecommendation of death?

THE VENIREMAN:  Yes, sir.
Trial.365. Thistime, Mr. Nicholsdid not object. Shortly thereafter, asimilar comment
was again made:

MR. BATEH: Would those views against the death penalty, would it

interferewith your ability to votefor adeath sentence during the penalty part of

thetria if the facts and the law called for arecommendation of death?
Trial.367. Apparently encouraged by the lack of objections, afew minutes|ater, the
prosecutor repeated his insidious suggestion to the prospective jurors.

MR. BATEH: If, during the second part of the trial, the second phase of

the trial, during the penalty phase would you be able to recommend a death

sentenceif the aggravating factors outwei gh the mitigating factorsand the law

called for - - and the law and the facts called for arecommendation of death?

Would the rest of you be able to vote for a recommendation of death?
Trial.379.

Under Floridalaw, it isclear that a prosecutor misstates the law when he says

that thelaw requiresadeath penalty if theaggravating factorsoutweigh themitigating

factors, because ajury isnever compelled or required to recommend adeath sentence

-31-



under such circumstances. Franqui v. State,  So.2d _ , 26 FLW S695 (Fla

October 18, 2001); accord, Brooksv. State, 762 So.2d 879 (Fla. 2000); Henyard v.

State, 689 So0.2d 239 (Fla. 1996), cert. denied, 522 U.S. 846 (1997); Garronyv. State,

528 So.2d 353 (Fla. 1988). In Franqui, this Court found that the misstatement was
error but that it was not prejudicial to the defendant because, inter alia, thetrial court
gave defendant’ srequested instruction which told the jury that the weighing process
was not to be amere counting of factors but rather areasoned judgment based on the
nature of the aggravating and mitigating factorswhich they found. Nonetheless, this
Court used the opportunity to caution prosecutors against making such incorrect
statements of the law. Franqui at S701, n.8.

The Constitution doesnot allow any capital sentencing schemewhich requires

a death sentence under any particular set of facts. Woodson v. North Carolina, 428

U.S. 280 (1976). AsthisCourt said in Alvord v. State, 322 So.2d 533 (Fla. 1975),

cert. denied, 428 U.S. 923 (1976), rehearing denied, 429 U.S. 874 (1976), receded

from on other grounds, 524 So.2d 422 (Fla. 1988):

[t]he law does not require that capital punishment be imposed in every
conviction in which a particular state of facts occur. The statute properly
allows some discretion, but requires that this discretion be reasonable and
controlled. No defendant can be sentenced to capital punishment unless the
aggravating factors outweigh the mitigating factors. However, this does not
mean that in every instance under a set state of factsthe defendant must suffer
capital punishment.
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Alvord, 322 So.2d 533 (Fla. 1975).

In the case at bar, the prosecutor’ s comments to the prospectivejurors carried
avery real possibility that the jurors believed they did not have the right to exercise
discretion if some particular set of facts was proven.

Giventhat theimposition of death by public authority isso profoundly different

from all other penalties, we cannot avoid the conclusion that an individualized
decision is essential in capital cases.

* * %

Thenonavailability of corrective or modifying mechanismswith respect to an
executed capital sentenceunderscoresthe need for individualized consideration
as a constitutional requirement in imposing the death sentence.

L ockett v. Ohio, 438 U.S. 586, 605 (1978).

Thus, therulein Lockett followed from the earlier decisions of the Court and
from the Court'sinsistencethat capital punishment beimposed fairly, and with
reasonable consistency, or not at all. By requiring that the sentencer be
permitted to focus "on the characteristics of the person who committed the
crime,” Gregg v. Georgia, supra, at 197, 96 S.Ct., at 2936, therulein Lockett
recognizes that "justice ... requires ... that there be taken into account the
circumstances of the offensetogether with the character and propensitiesof the
offender.” Pennsylvania v. Ashe, 302 U.S. 51, 55, 58 S.Ct. 59, 60, 82 L.Ed.
43 (1937). By holding that the sentencer in capital cases must be permitted to
consider any relevant mitigating factor, the rule in Lockett recognizes that a
consistency produced by ignoring individual differencesisafalseconsistency.

Eddingsv. Oklahoma, 455 U.S. 104, 112 (1982), appeal after remand, 688 P.2d 342

(Okla.Crim.App. 1984), cert. denied, 470 U.S. 1051 (1985).
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TheConstitution simply doesnot alow adeath sentenceto be mandated by any
particular set of circumstances. There cannot be an automatic death penalty if any
particular set of factsis established. Nonetheless, the prosecutor’ s questions during
voir dire certainly made that suggestion to the prospective jurors.

In its charge to the jury in the sentencing phase, the trial court stated

itisyour duty tofollow thelaw that will be given to you and to render to myself

an advisory sentence based upon your determination as to whether sufficient
aggravating circumstances exist to justify the imposition of the death penalty
and whether sufficient mitigating circumstances exist to outweigh any
aggravating circumstances found to exist.

Trial.1449.

Should you find sufficient aggravating circumstances do exist, it will then be

your duty to determinewhether mitigating circumstancesexist that outweighthe

aggravating circumstances.
Trial.1451. In view of the prosecutor’s repeated suggestion that a death penalty
recommendation could berequired under certain circumstances, itiscertainly possible
that the jury construed the charge to mean that if sufficient aggravating factorswere
found, it had to recommend adeath penalty unless sufficient mitigating circumstances
were then found. This would preclude the jury from making a reasoned judgment
about whether it should make a death penalty recommendation or whether justice

would be “satisfied by life imprisonment in light of the totality of the circumstances

present in the evidence.” Alvord, 322 So.2d at 540. The import of this possibility
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must be considered in conjunction with the effect of the prosecutors improper
statementsin the closing argument of the penalty phase, discussed morefully later in

this brief.
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APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE
OF COUNSEL DURING THE SENTENCING PHASE OF HIS
TRIAL, BECAUSE COUNSEL FAILED TO OBJECT TO, AND
THUS PRESERVE FOR REVIEW, ARGUMENT BY THE
STATEWHICH TOLD THE JURY THAT THE UNDERLYING
CRIME OF KIDNAPPING WAS AN AUTOMATIC
AGGRAVATING FACTOR

At the guilt phase of the trial of this cause, the jury was instructed on both
premeditated and felony murder. Trial.1226 et seq. Defendant requested a special
verdict which would have asked thejury to specify whether aguilty verdict wasbased
on premeditated murder or felony murder. That request wasdenied. Trial.1012. A
general verdict was returned finding Defendant guilty of murder in the first degree.
Trial.1271. We cannot know with absolute certainty whether the jury based its
decision onthetheory of felony murder theory or on premeditated murder. However,
beforetrial, Mr. Bateh conceded that the evidencefor felony murder wasstronger than
that for premeditated murder. Trial.86-87.

In closing argument at the penalty phase, as he began to enumerate the
aggravatingfactorswhichthejury would consider, the prosecutor madethefollowing

statement:
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Number one, the defendant in committing the crime for which he is to be
sentenced was engaged or an accomplice in the commission of or an attempt
to commit or flight after committing or attempting to commit the crime of
burglary or kidnapping.

Basically what that saysisif themurder occurred whilethe defendant wastrying
to commit a burglary or kidnapping. That has clearly been established. You
have already found this defendant guilty of burglary. Y ou have already found
him guilty of kidnapping. That has been proved beyond a reasonable doulbt.

The reason that this is an aggravating circumstance that supports a
recommendation of death isbecause crimeslike burglary or kidnapping are so
dangerous, so dangerous that our law makers have said if you commit a
burglary or a kidnapping and there isamurder or akilling that occurs during
that that is going to be an automatic aggravating circumstance that supports a
recommendation of death.

Trial.1414-15.

Thisargument merely foreshadowed thejury instruction onthe presenceof this

aggravating factor:

Theaggravating circumstancesthat you may consider arelimited to any one of
the following that are established by the evidence: One, the defendant in
committing the crime for which he is to be sentenced was engaged or was an
accomplice in the commission of an attempt to commit or flight after
committing or attempting to commit the crime of burglary or kidnapping.

Trial.1450.

Under along line of cases, the United States Supreme Court has consistently

held that a capital sentencing scheme must “genuinely narrow the class of persons

gigible for the death penalty.” Zant v. Stephens, 462 U.S. 862, 877 (1983), on

-37-



remand, 716 F.2d 276 (5th Cir. 1983). “If the sentencer fairly could concludethat an
aggravating circumstance appliesto every defendant eligiblefor the death penalty, the

circumstanceisconstitutionally infirm.” Aravev. Creech, 507 U.S. 463, 474 (1993),

on remand, 989 F.2d 1574 (9th Cir. 1993),

cert. denied, 507 U.S. 1029 (1993)(emphasisin original); accord, Stringer v. Black,

503 U.S. 222 (1992), on remand, 979 F.2d 38 (5th Cir. 1992).

If an aggravating factor failsto give guidanceto asentencer in making thechoice
between lifeand death, the aggravating factor isunconstitutionally vague. Richmond
V. Lewis, 506 U.S. 40, 46 (1992). Further,ina“weighing” statesuchasFlorida, itis
constitutional error for the sentencer to give weight to an unconstitutionally vague
aggravating factor even if other valid aggravating factors are present. 1d.

This error was not considered on Mr. Thomas' direct appeal because his
counsel, Mr. Nichols, did not make an objection to preserve the error for review.

Thomas v. State, 693 So.2d 951, 953 n.4 (Fla. 1997), cert. denied, 522 U.S. 985

(1997). Counsel wasineffective. Counsel wasineffective because hewasnot aware
of any case law which stated that the use of an automatic aggravator was reversible
error. R.2-239-240. Itisnot obviousthat the jury would have recommended adeath
sentence in the absence of the instruction of which Defendant now complains. The

prejudice is patent.
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VI.

APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE
OF COUNSEL DURING THE SENTENCING PHASE OF HIS
TRIAL, BECAUSE COUNSEL FAILED TO OBJECT TO, AND
THUS PRESERVE FOR REVIEW, INSTRUCTIONS AND
ARGUMENT WHICH UNCONSTITUTIONALLY AND
INACCURATELY DILUTED THEIR SENSE OF
RESPONSIBILITY FOR SENTENCING

During jury selection, the prosecution began to chisdl at the potential juror’s
senseof responsibility for the sentencing recommendation they would ultimately make:

MR. BATEH: Now it’s important to realize that at this point that Judge
Wiggins can impose a death sentence no matter what the jury recommends.

Trial.349.
Initsfina argument to the sentencing jury, the State said

[t]hefinal decision isnot made by you. It's made by Judge Wiggins. It’'snot
adifficult process.

Trial.1410.
“It’snot adifficult process.” What message does this send to ajury?
Again, the State made this suggestion to the jury:

the proper recommendationinthiscaseisadeath recommendationtothe Judge
who makes the final decision what the sentence will be.
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Trial.1436. These statements undermined the jury’s sense of responsibility for the
recommendation it would make. These statements suggested to the jury that the
responsibility for sentencing rested with the presiding judge who was free to ignore
their recommendation. This powerfully dangerous suggestion was planted in the
minds of the jurors contrary to established Florida law.

In 1994, an experienced prosecutor or criminal defense attorney knew the
established law on thissubject. A jury recommendation regarding imposition of the
death penalty is entitled to deference unless the facts were “ so clear and convincing

that virtually no reasonableperson could differ.” Tedder v. State, 322 So.2d 908, 910

(Fla. 1975); accord, Hallman v. State, 560 So.2d 223 (Fla. 1990); Feadv. State, 512

S0.2d 176 (Fla. 1987), receded from on other grounds, 545 So.2d 861 (Fla. 1989);

Ferry v. State, 507 So.2d 1373 (Fla. 1987); Wasko v. State, 505 So.2d 1314 (Fla

1987); Brookingsv. State, 495 So.2d 135 (Fla. 1986); Garciav. State, 492 So.2d 360

(Fla. 1986), cert. denied, 479 U.S. 1022 (1986).

In the case at bar, the prosecutors misleading statementsto the jury about the
responsibility for sentencing were actually reinforced by the statements of the trial
court at the beginning of the sentencing hearing:

The final decision as to what punishment shall be imposed rests solely with
myself, however, the law requires that you, the jury, render to myself an
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advisory sentence as to what punishment should be imposed upon the
defendant.

Trial.1323, and it was again compounded by thetrial court’ s statement asit began to
deliver the jury instructions:

As you have been told, the final decision as to what punishment shall be
imposed is my responsibility . . ..

Trial.1448-49.

Inacapital sentencing proceeding, ajury isplacedinanuncomfortableposition.
Jurors are asked to decide an awesome issue on behalf of their community and the
guidance which they are given is, at best, incomplete. Given the enormity of the
situation and thediscomfort of thejurorsintheir roles, itisunderstandablethat jurors
could find solace in the suggestion that their role is minimal, rather than pivotal.
However, ajury making adetermination of whether adefendant will live or die must
understand the extent of its responsibility if the decision is to be made responsibly.
Itisnot permissible to cause the jury to believe that its decision has lessimportance
than it actually does. The sentence to be decided is too important to be made by a
decision maker laboring under false pretenses. The Constitution does not allow it.

[I]tisconstitutionally impermissibleto rest adeath sentence on adetermination

made by a sentencer who has been led to believe that the responsibility for

determining the appropriatenessof thedefendant'sdeath restselsewhere. This

Court has repeatedly said that under the Eighth Amendment "the qualitative
difference of death from all other punishments requires a correspondingly
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greater degree of scrutiny of the capital sentencing determination.” California
v. Ramos, 463 U.S,, at 998-999, 103 S.Ct., at 3452. Accordingly, many of the
limits that this Court has placed on the imposition of capital punishment are
rooted in aconcern that the sentencing processshould facilitatetheresponsible
and reliable exercise of sentencing discretion. See, e.q., Eddingsv. Oklahoma,
455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982); Lockett v. Ohio, 438 U.S.
586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978) (plurality opinion); Gardner v.
Florida, 430 U.S. 349, 97 S.Ct. 1197, 51 L .Ed.2d 393 (1977) (plurality opinion);
Woodson v. North Carolina, 428 U.S. 280, 96 S.Ct. 2978, 49 L.Ed.2d 944
(1976).2

FN2. See also Barefoot v. Estelle, 463 U.S. 880, 924, 103 S.Ct. 3383,
3406, 77 L.Ed.2d 1090 (1983) (BLACKMUN, J., dissenting)
(Woodson's concern for assuring heightened reliability in the capital
sentencing determination "is as firmly established as any in our Eighth
Amendment jurisprudence”); Eddingsv. Oklahoma, 455 U.S,, at 118,
102 S.Ct., at 878 (O'Connor, J., concurring) ("[T]his Court has gone to
extraordinary measures to ensure that the prisoner sentenced to be
executed is afforded processthat will guarantee, as much asis humanly
possible, that the sentence was not imposed out of whim, passion,
prejudice, or mistake"); Godfrey v. Georgia, 446 U.S. 420, 443, 100
S.Ct. 1759, 1772, 64 L .Ed.2d 398 (1980) (Burger, C.J., dissenting) ("[I]n
capital caseswemust seeto it that thejury hasrendered itsdecisionwith
meticulous care").

In evaluating the various procedures developed by States to determine the
appropriateness of death, this Court's Eighth Amendment jurisprudence has
taken asagiven that capital sentencerswould view their task asthe seriousone
of determining whether a specific human being should die at the hands of the
State. Thus, as long ago as the pre-Furman case of McGauthav. California,
402U.S.183,91 S.Ct. 1454, 28 L .Ed.2d 711 (1971), Justice Harlan, writing for
the Court, upheld a capital sentencing scheme in spite of its reliance on jury
discretion. The sentencing scheme's premise, he assumed, was "that jurors
confronted with thetruly awesomeresponsibility of decreeingdeath for afellow
human will act with due regard for the consequences of their decision....” Id.,
at 208, 91 S.Ct., at 1467. Belief inthetruth of the assumption that sentencers
treat their power to determine the appropriateness of death as an "awesome

_42-



responsibility" hasallowed thisCourt to view sentencer discretion asconsistent
with--and indeed as indispensable to--the Eighth Amendment's "need for
reliability in the determination that death is the appropriate punishment in a
specific case." Woodson v. North Carolina, supra, 428 U.S., at 305, 96 S.Ct.,
at 2991 (plurality opinion). See also Eddingsv. Oklahoma, supra; Lockett v.
Ohio, supra.

Cadwell v. Mississippi, 472 U.S. 320, 328-330 (1985), on remand, 481 So.2d 850

(Miss. 1985), cert. granted, 479 U.S. 1075 (1987), onremand, 517 So0.2d 1360 (Miss.

1987); accord, Mann v. Dugger, 844 F.2d 1446 (11th Cir. 1988)(en banc), cert.

denied, 489 U.S. 1071 (1989) (discussing the critical role of thejury in sentencing).
The holding of Caldwell, as well as the concerns expressed therein, applies to

Florida's capital sentencing scheme. Dugger v. Adams, 489 U.S. 401 (1989),

rehearing denied, 490 U.S. 1031 (1989). The Cadwell Court discussed the remedy
to be applied for the violation. Because it could not be said that the improper
comments had no effect on the sentencing decision, the sentencing was found to be
deficient under therequirementsof the Eighth Amendment, the sentencewasvacated,
and the cause remanded for further proceedings. Caldwell, 472 U.S. at 341.

In 1985, the Fifth Circuit denied a motion for stay of execution which was
based, in part, onaCddwell claim. Addressingwhat was, arguably, anew claimbeing
raised inasuccessivepetition, theFifth Circuit denied the petition, finding that failure

to haveincluded theclaimintheprior petitionwas* an abuse of thewrit. Claamsmust
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beincludedintheprior petitionif acompetent attorney should have been aware of the
clamsat the time of the prior petition. That a competent attorney should have been
awareof thisclaimisapparent from the Supreme Court’ s Caldwell opinion.” Moore

v. Blackburn, 774 F.2d 97 (5th Cir. 1985), cert. denied, 476 U.S. 1176 (1986)

(citations omitted).

Despite the clarity of the law on this subject, despite the fact that the claim
should have been apparent to acompetent attorney, Mr. Nicholsfailed to ever object
to these misstatements of the law. In fact, on direct appeal, this Court held that the

error was not preserved for review. Thomasv. State, 693 So.2d 951, 953 n.4 (Fla.

1997), cert. denied, 522 U.S. 985 (1997).

Initsargumentsto thetrial court on the Rule 3.851 motion, the State claimed
that the Caldwell clam was without merit, because, unlike the instant case, the
prosecutor in Caldwell had misled the jury about the nature and scope of appellate
review in Mississippi. R.1-85-86. Actually, the prosecutor in Caldwell told thejury
that their sentencing decision would be reviewed by the Mississippi Supreme Court.
Itwassimply adlightly different way of tryingtodiluteajury’ ssense of responsibility
for its sentencing decision.

Inarguing themeritsof theinstant Rule 3.851 motiontothetria court, the State

also cited Sochor v. State, 619 So.2d 285 (Fla. 1993), cert. denied, 510 U.S. 1025
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(1993), rehearingdenied, 510U.S. 1159 (1993), inwhich thisCourt heldthat Florida' s

standardjury instructionsdid not violate Caldwell. In Sochor, thisCourt also held that

the Caldwell issue had not been preserved for review in that case. Sochor, 619 So.2d

at 292.
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VII.

APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE
OF COUNSEL DURING THE SENTENCING PHASE OF HIS
TRIAL, BECAUSE COUNSEL FAILED TO OBJECT TO, AND
THUSPRESERVE FOR REVIEW, THE JURY INSTRUCTION
REGARDING THE “COLD, CALCULATED, AND
PREMEDITATED” AGGRAVATING FACTOR

In its charge to the sentencing jury, the trial court instructed on the “cold,
calculated, premeditated”’ aggravator:
Four, the crime for which the defendant isto be sentenced was committed in
acold, calculated and premeditated manner without any pretense of moral or
legal justification.
Trial.1451.

ThisCCPinstruction, asgiven, wasfound by this Court to be unconstitutional.

Jacksonv. State, 648 So.2d 85 (Fla. 1994), appeal after remand, 704 So.2d 500 (Fla.

1997), appeal after remand, 767 So.2d 1156 (Fla. 2000). However, thiserror wasnot

considered on Mr. Thomas' direct appeal because his counsel, Mr. Nichols, did not

make an objection to preservetheerror for review. Thomasv. State, 693 So.2d 951,

953 n.4 (Fla. 1997), cert. denied, 522 U.S. 985 (1997).
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At the hearing on the Rule 3.851 motion, Mr. Nichols did not even remember
if the CCPinstruction had been given at the conclusion of the sentencing phase of the
trial. However, when asked if he had done any research to determine whether that
instruction was presently under attack in the Supreme Court, Mr. Nichols replied
“How would | do that?. .. What would | do? Read every appellate decision on a
murder case to find out whether someone had raised that issue on a pending case?
No, theanswer is| never researched whether or not any pending caseshad raised that
issue.”

R.2-226.

The ssmple answer to Mr. Nicholsisthat he could have asked the attorneysin
thelocal public defender’ s office who routinely handle death penalty cases. He also
could have asked the attorneys in the Second Circuit Public Defender’ s office who
routinely handle appealsin capital cases. The Jackson caseinvolved an appeal from
the Circuit Court of Duval County and the appeal was being handled by the Public
Defender for the Second Circuit. Further, the Jackson decision madeit clear that the
CCPingtructionwasconstitutionally infirm for the samereasonsHA C-typeinstruction

had been found lacking in Espinosa v. Florida, 505 U.S. 1079 (1992), rehearing

denied, 505 U.S. 1245 (1992), on remand, 626 So.2d 165 (Fla. 1993), cert. denied,

511U.S.1152(1994); Maynardv. Cartwright, 486 U.S. 356 (1988); and Godfreyv.
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Georgia, 446 U.S. 420 (1980), on remand, 246 Ga. 359 (1980), appeal after remand,

248 Ga. 616 (1981), cert. denied, 456 U.S. 919 (1982), rehearing denied, 456 U.S.

1001 (1982). Undeniably, the objection was obvious to some attorneys before
Jackson was decided by this Court, because we know that Jackson’s trial counsel
preserved the issue for appeal.

Inthecaseat bar, the order denying the Rule 3.851 motion summarily dismissed

thisclaim, citing Thompson v. State, 759 So.2d 650 (Fla. 2000) and Downsyv. State,

740 S0.2d 506 (Fla. 1999) for the proposition that a defense attorney is not deficient
for failingto object to standardinstructionswhich have not been invalidated at thetime
of sentencing. In those cases, the actual holdings appear to be that the assistance of
counsel in those cases was not ineffective because the Jackson decision would not
have been available on direct review from those sentencing proceedingsif the errors
had been preserved for review. However, in the case at bar, the Jackson decision
would have been availableto this Court and should haveresulted in the death sentence

being vacated and the case being remanded for further proceedings.
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VIII.

APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE
OF COUNSEL DURING THE SENTENCING PHASE OF HIS
TRIAL, BECAUSE COUNSEL FAILED TO OBJECT TO, AND
THUSPRESERVE FOR REVIEW, THE JURY INSTRUCTION
GIVEN REGARDING THE “HEINOUS, ATROCIOUS, AND
CRUEL” AGGRAVATING FACTOR

In its charge to the sentencing jury, the trial court gave an instruction on the
“heinous, atrocious, cruel” aggravator:

the crime for which the defendant is to be sentenced was especially heinous,
atrocious or cruel.

Heinous means extremely wicked or shockingly evil. Atrocious means
outrageously wicked or vile. Cruel means designed to inflict ahigh degree of
pain with utter indifferenceto or even enjoyment of the suffering of others. The
kind of crimeintended to beintended [sic] in heinous, atrocious, or cruel isone
accompani ed by additional actsthat show thecrimewasconsciencel ess, pitiless
and was unnecessarily torturous to the victim.

Trial.1450.
Although Defendant acknowledgesthat the instruction given was approvedin
Hall v. State, 614 So.2d 473 (Fla. 1993), cert. denied, 510 U.S. 834 (1993), he

contends, nonetheless, that it is deficient under Espinosav. Florida, 505 U.S. 1079

(1992), rehearing denied, 505 U.S. 1245 (1992), on remand, 626 So.2d 165 (Fla.
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1993), cert. denied, 511 U.S. 1152 (1994). This instruction did not channel “the
sentencer’s discretion by clear and objective standards that provide specific and

detailed guidance, and that make rationally reviewable the process the process for

Imposing asentenceof death.” Godfrey v. Georgia, 446 U.S. 420 (1980), onremand,

246 Ga. 359 (1980), appeal after remand, 248 Ga. 616 (1981), cert. denied, 456 U.S.

919 (1982), rehearing denied, 456 U.S. 1001 (1982) (footnotes omitted). The jury

needed additional instructions to address the “conscienceless’ and “unnecessarily
torturous’ language. A decision that this case qualified as “heinous, atrocious, or
cruel” required thejury to makefinedistinctions. By failingtoinformthejury how it
could makethesedistinctions, theinstruction did not givethejury the guidancewhich
it needed. Thiswas especially truein this case, where no body was ever recovered,
therewas no medical examiner to testify about the manner of death, and thejury was
left to speculate about how Rachel Thomas had died.

This error was not considered on Mr. Thomas' direct appeal because his
counsel, Mr. Nichols, did not make an objection to preserve the error for review.

Thomas v. State, 693 So.2d 951, 953 n.4 (Fla. 1997), cert. denied, 522 U.S. 985

(1997).

-50-



CONCLUSION

In the case at bar, Mr. Nichols' representation of Defendant was so deficient
that, on direct appeal, this Court believed

Thomas planned the kidnapping and murder of his wife, Rachel, in order to
avoid paying his part of a settlement agreement in their pending divorce.
Thomasand afriend, Douglas Schraud, went to Rachel'shouse, September 12,
1991, the day before asubstantial payment was due, and Thomas beat, bound,
and gagged Rachel.

Thomasv. State, 693 So.2d 951 (Fla. 1997), cert. denied, 522 U.S. 985 (1997). This

Court did not realizethat the substantial payment had already been paid. Thejury was
undoubtedly also misled by the failure of counsel to present any evidence at tria, a
failure which was the natural result of failing to prepare in advance of trial.

Even if this Court believes that the deficient performance of counsel isnot a
sufficient reason to vacate the judgment and sentence, the cumulative effect of the
other errors presented - failure to object to misleading statements by the prosecutors
during jury selection and during closing statements, failure to object or seek any
correctivemeasuresfor thedilution of thejury’ ssense of responsibility for sentencing,
failure to object or seek any corrective measures for the improper suggestion that a
death penalty would be required under some particular state of facts, and failure to

object tojury instructionswhich were unconstitutionally vague - thecumul ative effect
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of these errorsis to undermine confidence in the result of thetrial. The cumulative
effect of these errorswasto deny Mr. Thomasthe due process of law promised under

our federal and state constitutions. U.S. v. Hernandez, 227 F.3d 686 (6th Cir. 2000),

cert. denied, 121 S.Ct. 1967 (2001), cert. denied, 122 S.Ct. 76 (2001); Alvarezv.
Bond, 225 F.3d 820 (7th Cir. 2000), cert. denied, 121 S.Ct. 1192 (2001); Taylor v.

Kentucky, 436 U.S. 478, 487 n.15(1978); Jonesv. State, 569 So0.2d 1234 (Fla. 1990),

appeal after remand, 612 So.2d 1370 (Fla. 1992), cert. denied, 510 U.S. 836 (1993).

Thejudgment and sentence entered by thetrial court should bevacated and the

cause remanded for anew trial.
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