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STATEMENT OF THE CASE

On or about Septenber 3, 1999, Respondent Lorenzo Smth was
charged by anended information with one count of arnmed burglary
of a dwelling with a firearm one count of robbery with a
firearm one count of false inprisonnent with a weapon, one
count of grand theft, and one count of possession of a firearm
by a convicted felon. (Vol. 1, R 8-12). The prosecutor filed
a notice of intent to sentence Smth as a prison release
reof fender pursuant to section 775.082(8)(a)(2) of the Florida
Statutes (1997). (Vol. I, R 15). The prosecutor also filed a
notice of its intent to sentence Smth as a habitual felony
and/ or habitual violent offender pursuant to section 775.084 of
the Florida Statutes (1997). (Vol. I, R 17).

Smth was brought to trial on January 20, 2000. Prior to
commencenent of the jury trial, the state filed a nolle prosequi
to the grand theft charge. (Vol. I, R 23, Vol. I, T. 2).

The jury found Smth guilty of the |esser offense of
burglary of a dwelling in count one, robbery with a weapon in
count two, and false inprisonment with a weapon in count three.
(Vol. I, R 57-62, Vol. 11, T. 233-234). The jury found Smth
not guilty of possession of a firearm by a convicted felon.
(Vol. I, R 63, Vol. II, T. 234).

Smth was sentenced on March 14, 2000. He was declared a



habitual felony offender, and sentenced as a habitual felony
of fender to concurrent terns of thirty years on counts one and
three to run consecutive to his term of l|ife inprisonnent on
count two. (Vol. I, R 87-88, 94-99).

Smth tinely appeal ed his judgnent and sentence to the Fifth
District Court of Appeal. He raised three issues for appellate
review. (1) there was insufficient evidence of guilt of false
i mprisonnment; (2) the verdict for burglary of a dwelling w thout
a firearm was truly inconsistent with the verdicts for robbery
with a weapon but not a firearm and false inprisonment with a
weapon; and (3) the trial court erred in inposing consecutive
habi t ual of fender sentences.

The Fifth D strict Court of Appeal issued an opinion on
April 27, 2001, affirmng Smth' s judgnent and sentence on the
burglary and robbery convictions. The court reversed the
conviction for false inprisonment on the ground that the
confinement for the false inprisonment was incidental to the
primary charge of robbery, and thus could not stand. See Smth
v. State, 785 So.2d 623 (Fla. 5th DCA 2001). Smith filed a
notion for rehearing which was deni ed.

The State filed a notice to invoke the jurisdiction of this
Court on the ground that the opinion below expressly and

directly conflicted with Chaeld v. State, 599 So.2d 1362 (Fl a.




1st DCA 1992); Scott v. State, 757 So.2d 574 (Fla. 4th DCA 2000)

and Dowing v. State, 723 So.2d 307(Fla. 4th DCA 1998). Thi s

Court accepted jurisdiction on February 5, 2002.



STATEMENT OF FACTS

On July 12, 1999, Mchelle Loughlin was vacationing at the
Olando attractions with her boyfriend, Edward Ponzio. (Vol. I,
T. 76-77). The Pennsylvania residents were staying at the Days
Inn in Kissimee just off H ghway 192. (Vol. I, T. 77).

Around 11:30 a.m on July 12, 1999, M. Loughlin had wal ked
out of their hotel room and obtained nore towels from the hotel
mai d. (Vol. I, T. 78). She returned to their room shut the
door, and put the towels on the bed closest to the door. (Vol
I, T. 78). She and M. Ponzio were getting ready to leave to
spend the day at Walt Disney Wirld. They had already purchased
their four day tickets. (Vol. I, T. 78-79).

When the two were about to | eave, a nman was standing at the
hotel room door. (Vol. I, T. 79). This man, whom Ms. Loughlin
identified in court as Smth, was opening their door and wal ki ng
into their room (Vol. 1, T. 80, 89). She told Smth he had
the wong room and Smth “nodded his head no and pulled out the
gun on the side of his back.” (Vol. I, T. 80). Smth pointed
the gun at themand told themto lay flat on the bed with their
faces down. (Vol. I, T. 80). Ms. Loughlin testified that M.
Ponzio did as he was told but that she knelt down on the floor
wi th her hands on the bed. (Vol. I, T. 82). She was too scared

to turn her back towards the gun out of fear she would be shot.



(Vol. I, T. 82).

Smth demanded noney and drugs. (Vol. 1, T. 83). Smth
reached into Ms. Loughlin's pockets, |ooking for noney and then
he searched M. Ponzio's pockets, taking his wallet which
cont ai ned about $700. (Vol. 1, T. 84-85). Smth nmade both M.
Loughlin and M. Ponzio take off their jewelry and give it to
him while he continued pointing the gun at them (Vol. I, T.
86) . Smth then |ooked through the dresser drawers, and kept
asking for nmoney. (Vol. |, T. 87). He al so asked for a key to
the safe, but they told himthey did not have one. (Vol. I, T.
91).

After Smith went through the drawers, he told Ms. Loughlin
and M. Ponzio to go into the bathroom (Vol. 1, T. 90). He

pointed the gun at them and notioned for the two of them to get

into the bathroom (Vol. 1, T. 91). Ms. Loughlin testified
that they went in the bathroom and | ocked the door. (Vol. I, T.
92). She heard him go through their luggage in the room and

Smth told them that if he found any nore noney, sonebody would
be in trouble. (Vol. I, T. 92). He asked about a black bag and
then he didn't say anything else. (Vol. 1, T. 92-93). Smth
turned up the volunme on the television and left.

Ms. Loughlin testified that they stayed inside the bathroom

for about five to ten mnutes and after calling out to Smth and



not hearing anything, they came out. (Vol. I, T. 93-94). Their
bags were opened, their clothes were everywhere, and the dresser
drawers were open. The hotel room door was open. (Vol. 1, T
94) . Smith took $150 from the black bag, and the nobney and
Disney tickets which were in M. Ponzio' s wallet. (Vol. 1, T.
95).

Edward Ponzio echoed his girlfriend s testinony. He
indicated that he and Mchelle had arrived in Florida two days
before the crinmes. (Vol. I, T. 151). M. Ponzio testified that
when Smith entered their hotel room he thought Smth was | ost
or had wal ked into the wong room (Vol. I, T. 153).

Smith pulled a gun out and told Ponzio to lay down on the
bed and turn around. (Vol. I, T. 153). Ponzio testified that
Smith was arnmed with a small, silver handgun and he went through
M. Ponzio’ s pockets, taking $670 and his wallet, which included
his driver’s l|icense, social security card, and their D sney
tickets. (Vol. I, T. 154-155). Smth also took Ponzio' s silver
bracel et and silver necklace, having Ponzio renove them hinself.
(Vol. I, T. 157). He took Ponzio’s cellular phone and then went
through Ms. Loughlin’s pockets. Smth asked them if they had
any drugs and asked for a key to the safe. (Vol. I, T. 158).

Ponzio testified that Smth told him to get into the

bat hroom or el se he would shoot him (Vol. I, T. 159). The two



went into the bathroom and closed the door, |ocking thenselves
inside. (Vol. I, T. 159). Ponzio continued to hear Smth going
through their things, and Smth asked about a black bag. (Vol.
I, T. 159). Ponzio testified that they stayed inside the
bat hroom for about ten mnutes and after calling out to Smth
and not hearing anything, they energed fromthe bathroom (Vol.
|, T. 160).

SUMVARY OF ARGUNVENT

The Fifth D strict Court of Appeal erred in applying the

three prong test of Faison v. State, 426 So.2d 963 (1983) to
Smth's conviction of false inprisonment and then reversing that
conviction on the ground that the false inprisonnent was
incidental to the primary charge of robbery. The Faison test
can only be applied to kidnapping as the statutory el enment upon
which that test is based, that the defendant acted with the
intent to conmt or facilitate the conm ssion of any felony, is
contained in the kidnapping statute only. Because this el enent
triggers a Faison analysis, and that elenment is conspicuously
absent from the false inprisonnent statute, the district court
erred in striking down Smth’s conviction based upon Faison. To
hold otherwi se forces the state to put on proof beyond the plain
and ordinary |anguage of the false inprisonnent statute. The

First and Fourth D stricts have recognized this statutory



distinction and have refused to apply Faison to false

i nprisonnment. See Chaeld v. State, 599 So.2d 1362 (Fla. 1st DCA

1992); Dowing v. State, 723 So.2d 307 (Fla. 4th DCA 1998); and

Scott v. State, 757 So.2d 574 (Fla. 4th DCA 2000). This Court
shoul d hereby adopt the rationale for those decisions and quash
the decision of the Fifth District as it relates to the false

I npri sonment convi cti on.



ARGUMENT

THE FIFTH DI STRI CT COURT OF APPEAL
ERRED | N APPLYI NG THE THREE PRONG
TEST OF FAISON V. STATE TO SMTH S
CONVI CTI ON OF FALSE | MPRI SONMENT.

The State contends that the Fifth District Court of Appeal
erred in reversing Smth' s conviction for false inprisonnment on
the ground that the victins’ confinenent in the instance case
was incidental to his primary conviction for robbery and thus,
his dual convictions  of robbery and false inprisonnent
constituted fundanmental error. See Smith, 785 So.2d at 626.

In reaching this conclusion, the Fifth D strict applied

Faison v. State, 426 So.2d 963 (Fla. 1983) to Smth's false

i nprisonnment conviction and inplicitly held that in order for
the Smith to be found guilty of false inprisonnent, the state
was required to prove that he had the intent to confine, abduct,

inprison or restraint the victinse with intent to commt or

facilitate conmm ssion of any felony. Smth, 785 So.2d at 626.

Wthout even conparing the elenments of kidnapping to false
i nprisonnment, the district court instead found, “Therefore,
there is no real difference between the convictions in Fornor,
robbery and ki dnappi ng, and the convictions in the instant case,

robbery and false inprisonment”® and struck down Smith's

1 The district court relied upon its prior decision in
Fornor v. State, 676 So.2d 1013 (Fla. 5th DCA 1996) where the

9



conviction for false inprisonment on the ground that it was
incidental to the robbery.? |[d.

However , the plain [|anguage of the present fal se
i nprisonnment statute denonstrates that the State is not required
to prove that a defendant had the intent to conmt or facilitate
the commssion of a felony when the confinenment occurs,
rendering Faison inapplicable to false inprisonnent.

When construing a statutory provision, legislative intent
is the polestar that guides the inquiry of this Court.

Wen the |anguage of the statute is clear and

unanbi guous and conveys a clear and definite neaning,

there is no occasion for resorting to the rules of

statutory interpretation and construction; the statute

must be given its plain and obvi ous neani ng.

McLaughlin v. State, 721 So.2d 1170, 1172 (Fla. 1998)(quoting

Holly v. Auld, 450 So.2d 217, 219 (Fla. 1984) (citations

omtted)). “One of the nost fundanental tenets of statutory
construction requires that we give statutory |anguage its plain
and ordi nary neaning, unless words are defined in the statute or

by the clear intent of the legislature.” Raul erson v. State

Fai son test was applied to a charge of kidnapping. Smth, 785
So. 2d at 626.

2 The court rejected the state’'s argunent that the Faison
test was not applicable to false inprisonnent by sinply
referring to its prior decision in Keller v. State, 586 So.2d
1258 (Fla. 5th DCA 1991) where Faison was applied to false
inprisonnment. Smth, 785 So.2d at 626.

10



763 So.2d 285, 291 (Fla. 2000)(quoting Geen v. State, 604 So.2d

471, 473 (Fla. 1992)).

Courts nust read a statute as witten for to do otherw se
woul d constitute an abrogation of |egislative power. Ni coll .
Baker, 668 So.2d 989, 991 (Fla. 1996). | f the Legislature
did not intend the results mandated by the plain | anguage of the

statute, then the appropriate renedy is to anmend the statute.

Overstreet v. St at e, 629 So.2d 125, 126 (Fl a. 1993).
Legislative intent nust be determned primarily from the
| anguage of the statute. 1d.

Ki dnapping requires proof that the defendant *“.
forcibly, secretly, or by threat confining, abducting, or

i nprisoning another person against his or her wll and wthout

| awful authority, with intent to . . . clommt or facilitate

comm ssion of any felony. Section 787.01(1)(a)(2), Fla. Stat.

(1997) (enphasi s added). On the other hand, false inprisonnent
occurs when a defendant “forcibly, by threat, or secretly
confining, abducting, inprisoning, or restraining another person
w thout lawful authority and against his or her wll.” Section
787.02(1), Fla. Stat. (1997).

The statutory elenent triggering Faison® is contained in the

8 In Faison, this court held that the proper construction
of the kidnapping statute was that the “confining, abducting, or
i nprisoning another person . . . wth intent to commt or

11



ki dnapping statute only. Because the Faison test is the tool
used to prove that intent element, the elenent conspicuously
absent from false inprisonnment, it has no application to false

I npri sonnent. See e.g., Thayer v. State, 335 So.2d 815, 817

(Fla. 1976)(“It is, of course, a general principle of statutory
construction that the nmention of one thing inplies the exclusion
of another, expressio wunius est exclusio alterius”). By
allowing the inplenentation of the Faison test in false
i nprisonment cases, the courts are judicially grafting words
into an otherwi se plainly worded statute. This is inproper. As
a result, the use of the Faison test was not appropriate here
and the application of that test should occur in kidnapping

cases only. See e.qg., Sean v. State, 775 So.2d 343, 344 (Fl a.

2d DCA 2000) (kidnapping differs from false inprisonnent by

requiring proof by the State of one of four intent el enents).

facilitate comm ssion of any felony” did not include novenent or
confinement that was inconsequential or inherent in the nature
of the felony. Fai son, 426 So.2d at 966 (quoting Harkins v.
State, 380 So.2d 524, 528 (Fla. 5th DCA 1980)). This Court
adopted a prong test which requires the state to prove that the
acts of the defendant are not incidental to the primary charge
and constitute a separate crinme of ki dnapping. The state nust
show that the novenent or confinenment (1) nust not be slight,
i nconsequential and nerely incidental to the other crine; (2)
must not be of the kind inherent in the nature of the other
crime; and (3) nust have sone significance independent of the
other crime in that it makes the other crine substantially
easier of conmssion or substantially lessens the risk of
det ecti on. Fai son, 426 So.2d at 965 (citing Harkins, 380 So.2d
at 528 and State v. Buggs, 219 Kan. 203, 547 P.2d 720 (1976)).

12



This Court noted the distinction between the two statutes

in State v. Sanborn, 533 So.2d 1169 (Fla. 1988), holding that

false inprisonment is a necessarily lesser included offense of
ki dnapping as the two statutes are identical except for the
guestion of intent. 1d. at 1170. The two differ in that false
inprisonment is a general intent crime whereas kidnapping is a
specific intent crinme. 1d. Yet, in Sanborn, this Court was not
required to address whether Faison could in fact be applied to
fal se inprisonnent.

The First District did reach the issue in Chaeld v. State,

599 So.2d 1362 (Fla. 1st DCA 1992). There, Chaeld was charged
with false inprisonment and sinple battery after he grabbed a
woman by her arnms and tried to pull her into her apartnent. The
woman resisted and screaned. Chaeld let her go and left the
bui | di ng. Id. at 1362. During the charge conference, Chaeld
requested a jury instruction on false inprisonnment which
included the three prong Faison test, arguing that this test
logically applied to false inprisonnent cases. He further
argued that if that test was inappropriate, the jury should
still be instructed that for false inprisonnent to be proven,
“the confinenent or restraint must not be slight or
i nconsequential .” Id. at 1363. The trial court denied the

request and gave the standard jury instruction. |d.

13



In affirmng the ruling of the trial court, the First
District noted that the statutory elenents of Kkidnapping were
simlar to false inprisonnent but noted that the two differed as
to the intent elenent. 1d. (citing Sanborn, 533 So.2d at 1170).
The court determned that the Faison test had been adopted in
sone kidnapping cases and, “This so-called Faison instruction
must be given upon the defendant’s request whenever the state
charges kidnapping with the intent to commt or facilitate the
comm ssion of a felony under Sec. 787.01(1)(a)2.” [1d. at 1364.
Neverthel ess, the First District, noting the difference between
ki dnappi ng and fal se inprisonnent, opined:

Because the Faison instruction is inplicated only

when the state is attenpting to prove a kidnapping

with the intent to commt or facilitate the conm ssion

of a felony, and the crine of false inprisonnent by

definition and as interpreted by the Supreme Court in

Sanborn does not require proof of such intent, we

concl ude t hat the judge properly deni ed t he
appel l ant’s request for a Faison instruction.

IN

The Fourth District has |ikew se recogni zed the significance
of this difference in the statutes as it relates to the intent

el enent s. See Dowing v. State, 723 So.2d 307 (Fla. 4th DCA

4 The First District stated that this conclusion created
probable conflict with Keller v. State, 586 So.2d 1258 (Fla. 5th
DCA 1991); Perez v. State, 566 So.2d 881 (Fla. 3d DCA 1990); and
Hrindich v. State, 427 So.2d 212 (Fla. 5th DCA), rev. dism ssed,
431 So.2d 989 (Fla. 1983).

14



1998). There, the trial court instructed the jury on the
el ements of false inprisonnent omtting the part of the standard
jury instruction which stated that the “defendant acted for a
purpose other than to conmt or facilitate the comm ssion of a
felony.” 1d. at 307. The Fourth District ruled that the jury
was instructed correctly and held that the false inprisonnent
instruction given was conplete and accurate in setting forth the
el enents of false inprisonment.® |1d. at 308.

In Dowling, the Fourth District noted that the false

> The jury was instructed as foll ows:

As to counts 1V, V, and VI, the charges are "False
| mprisonnment ." And before you find the defendant
guilty of False Inprisonnent, the State nust prove the
followwng three elenents beyond a reasonable doubt
(enmphasi s supplied).

1. [Defendant] forcibly or by threat, confined or
abducted or inprisoned or restrained--there is a

different victim alleged in each count. As to count
IV, Peter Giffith, against his wll. As to count V,
John Deners, against his wll. And as to count VI

Terry Deners, against her will.
2. [Defendant] had no | awful authority.

If you find the defendant guilty of any of the
of fenses defined under counts 1--excuse nme--Counts 1V,
V and VI, you also need to decide if the defendant
carried or possessed the firearmin the conm ssion of
t he of fense.

Dow i ng, 723 So.2d at 308.

15



i nprisonment statute had been anmended to exclude the |anguage
“Wth any purpose other than those referred to in section
787.01.7% 1d. at 309. The Fourth District concl uded:

Under the present version of the statute, it is no
| onger necessary for the state to prove, as an el enent
of the crime of false inprisonnent, that the defendant
acted for a purpose other than any of the purposes
listed in the kidnapping statute. The instant statute

is purely a general intent crine statute with no
requi renent that the state prove a negative specific
i ntent.

ld. See also Scott v. State, 757 So.2d 574, 576 (Fla. 4th DCA

2000) (because of legislative anendnent to false inprisonnent
statute jury instruction which charged that the confinenment be
for some other purpose that the conm ssion of any felony should
be omtted).

The rationale underlying Faison and the adoption of the
three prong test was to avoid converting every first-degree

robbery and every forcible rape into two life felonies. Faison

6 The statute fornerly read:

The term ‘false inprisonnent’ means forcibly by
threat, or secretly confining, abducting, inprisoning,
or restraining, anot her person wi t hout | awf ul
authority and against his will with any purpose other
than those referred to in s. 787.01.

See section 787.02(1)(a), Fla. Stat. (1993)(enphasis added).
This underlined provision was deleted by the Legislature in 1993
because that phrase precluded false inprisonment from being a
| esser included offense of kidnapping. See Chapter 93-156, Laws
of Florida (1993).

16



426 So.2d at 965 (citing Harkins, 380 So.2d at 524). See al so

Berry v. State, 668 So.2d 967, 969 (Fla. 1996) (citing Mbley v.
State, 409 So.2d 1031, 1034 (Fla. 1982))(a literal construction
of section 787.01(1)(a)2 would apply to any crimnal transaction

whi ch inherently involves the unlawful confinenment of another

person, such as robbery and battery); Walker v. State, 604 So.2d
475, 477 (Fla. 1992)(literal construction of kidnapping statute
woul d convert al nost every forcible felony into kidnapping).

That same rational e cannot support the application of Faison
in a false inprisonment case. Smth was charged with false
inprisonnment as a third degree felony and he was subject to a
maxi mum prison term of five years.’” See section 775.082(3)(d),
Fla. Stat. (1997). Unl i ke kidnapping, there was no chance that
his conviction for false inprisonnment alone would be converted
into another |ife felony. A conviction of sinple false
i nprisonment does not reach the severity level of a conviction
of ki dnappi ng. It was the seriousness and severity of the
penalty of Kkidnapping which conpelled this Court to adopt the

Fai son test. See Wal ker, 604 So.2d at 477; Faison, 426 So.2d at

" Smth' s false inprisonment conviction was enhanced to a
second degree felony because he was charged and found guilty of
commtting false inprisonnent with the use of a weapon. (vol
I, R 6, 62). Because of his use of a firearm his false
i npri sonment conviction was enhanced to a second degree felony
pursuant to section 775.087(1), Fla. Stat. (1997).

17



965- 966. Those concerns do not exist in a false inprisonnent
context, a crinme the Legislature has classified two degrees | ess
than kidnapping with the |east severe penalty of all felonies.
Thus, not only does false inprisonnent not contain the statutory
el ement which triggers a Faison analysis, but also the rationale
for that analysis does not exist in a false inprisonnent
cont ext .

By applying the Faison test to a false inprisonnent case,
the trial courts are essentially forcing the state to put on
proof that goes beyond the statutory elenments for that crine.
The prosecution nust therefore prove kidnapping in order to gain
a conviction for false inprisonnent. The judicially created
inposition of this additional proof is inproper given the plain

statutory | anguage. See McLaughlin, 721 So.2d at 1172 (quoting

Holly, 450 So.2d at 219)(“Courts of this state ‘are wthout
power to construe an unanbi guous statue in a way which would
extend, nodify, or limt, its express ternms or its reasonable
and obvious inplications. To do so would be an abrogation of
| egi slative power’”).

This Court, along with the Second, Third, Fourth, and Fifth
Districts, has applied the Faison test to false inprisonnent.

See State v. Lindsey, 446 So.2d 1074 (Fla. 1984)(citing Faison

in finding that force exerted to commt false inprisonnent was
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entirely separate from force exerted in conmtting robbery, and
el ement of assault wused to aggravate or enhance burglary).?
However, in doing so, this Court did not exam ne how this test
could be applied to false inprisonment when the Faison test
focuses exclusively on a statutory elenent which does not exist
in the false inprisonnment statute.

Nevert hel ess, despite Lindsay, this Court has not included
this additional proof in the standard jury instruction as the
Faison test is not included in the current standard jury
instruction for false inprisonnment. In fact, the current
standard jury instruction only requires the tw elenents of

proof as the jury was instructed in Dowing. See Fla. Standard

Jury Instr. (Crim).°® The trial court gave this standard

8 See e.g. Wiits v. State, 795 So.2d 227 (Fla. 5th DCA
2001), rev. granted, Case No. SC01-2269 (Fla. February 5, 2002);
Stringer v. State, 783 So.2d 1153 (Fla. 4th DCA 2001); Taylor v.
State, 771 So.2d 1233 (Fla. 2d DCA 2000), rev. denied, 790 So.2d
1108 (Fla. 2001); MCutcheon v. State, 711 So.2d 1286 (Fla. 4th
DCA 1998); Waddell v. State, 696 So.2d 1229 (Fla. 3d DCA 1997),
rev. denied, 707 So.2d 1128 (Fla. 1998); Rohan v. State, 696
So.2d 901 (Fla. 4th DCA 1997); Higgs v. State, 652 So.2d 515
(Fla. 3d DCA 1995); Keller v. State, 586 So.2d 1258 (Fla. 5th
DCA 1991); Perez v. State, 566 So.2d 881 (Fla. 3d DCA 1990); and
Hrindich v. State, 427 So.2d 212 (Fla. 5th DCA 1983).

The Second District refused to address whether Faison
applied to a false inprisonnent charge in Blanchard v. State,
634 So.2d 1118, 1119 n.3 (Fla. 2d DCA 1994), receded from on
ot her grounds, 742 So.2d 811 (Fla. 2d DCA 1999).

9 The standard jury instruction was anended in 1998. See |

re Standard Jury Instructions in Crimnal Cases (97-2), 723
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i nstruction here. (Vol. I, R 35). In contrast, the present
standard jury instruction for Kkidnapping contains the elenents
as listed in the three prong Faison test. The district court
here did not analyze the differences in the statutes or exam ne
this standard jury instruction, which expressly excludes the
requirenents of Faison to false inprisonnent. The district
court sinply followed its own decisions in Fornor, a kidnapping
case, and in Keller, a false inprisonnent case which applied
Fai son w thout explanation, to strike down Smth s conviction
for false inprisonnent on the ground that it did not neet

Fai son. Smth, 785 So.2d at 626. This was in error.

Furthernmore, the evidence presented at trial shows that
Smth's conduct met the elenents of false inprisonnent. The
record reveals that while arned with a gun, Smth forced hinself
into Mchelle Loughlin and Edward Ponzio's hotel room He
ordered both of them to lay on the bed with their heads down.
M. Ponzio conplied, laying face down on the bed, and M.
Loughlin, fearful of being shot in the back, knelt down on the
floor. (Vol. Il, T. 81-84, 153). Wile the victins were forced
to these positions, Smth kept the gun pointed at them | ooked
through their pockets, took their noney, their jewelry, and

ot her val uabl es. (Vol. 1I, T. 84-90, 153-158). Smth then

So.2d 123, 143 (Fla. 1998).
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ordered theminto the hotel room bathroom telling themto do so
or they would be shot. The wvictinms conplied, and | ocked
thenselves inside while Smith continued to go through their
| uggage and dresser drawers. (Vol. 11, T. 90-93, 159-160).
After about five to ten mnutes and after calling out to the
assailant, the victins energed fromthe bathroom after Smth had
left. (Vol. Il, T. 94, 160).

These facts show that both Ms. Loughlin and M. Ponzio were

“forcibly, by threat, or secretly confin[ed], abduct [ ed],
inprison[ed], or restrainfed] . . . wthout |awful authority and
against [their] wll” by Smth. See section 787.02(1)(a). By

presenting this evidence, the state proved the elenents of false
i nprisonnment as provided in the statute. As indicated supra,
t he state was not required to further prove whether the
victinms’ confinenents were incidental to the prinmary charge of
robbery which the district court held to be a requirenent

pursuant to Faison. Smth, 785 So.2d at 626.

In all, the First District properly determned that the
Fai son test was not applicable in a false inprisonnent case
because that test is applicable to an el enment which is contained

in the kidnapping statute only. See Chaeld, 599 So.2d at 1364.

The Fourth District has also recognized this distinction. See
Dow i ng, 723 So.2d at 3009. Rather than address this
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distinction, the Fifth D strict erroneously applied Faison and
concluded that Smth' s conviction for false inprisonnent could
not stand because that false inprisonnment was incidental to his
conmi ssi on of r obbery. Thi s was | egally i ncorrect.
Accordingly, this Court should find that Faison was not
applicable in the instant case, quash the decision of the Fifth
District as it relates to the false inprisonnment conviction, and

reinstate Smth's conviction.
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