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ARGUMENT | N REPLY

REPLY TO CLAI M | RESPONSE

The essence of the State response is that Aaiml is
procedural |y barred because it was not properly preserved,
and even if it was preserved, the claim lacks nerit.
Not wi t hst andi ng whet her resentencing counsel's notion in
limne regarding the exclusion of non-statutory
aggravation and his renewed update prior to Detective
Smth's testinony was specific to all non-statutory
aggravators, or only to Petitioner's parole history, the
fact that Detective Smth was permtted to testify to
i rrel evant and unduly prejudicial hearsay denied
Petitioner a fair resentencing. (R 110, T. 670).

Furthernore, as detailed in Petitioner's Wit of
Habeas Corpus, resentencing counsel was prevented from
rebutting Detective's Smth's 1inaccurate testinony.
D rect appeal counsel failed to properly raise this issue
on appeal. The framework of Detective Smth's testinony
woul d have been utterly undermned had resentencing
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counsel been permtted to freely confront this featured
W tness with the proven inaccuracies of his testinony.

The State cites to Teffeteller v. State, 495 So. 2d

744 (Fla. 1986) for their position that evidence regarding
guilt may be "admtted to famliarize the jury was (sic)
the facts of the case" (State's Response, p.10). However,
not only did the Detective Smth's testinony present
prejudicial non-statutory aggravators to the jury, the
testinony was especially danmagi ng because resentencing
counsel was not permtted to adequately rebut his hearsay-
ridden testinony. As detailed in Petitioner's Wit of
Habeas Corpus, there was an abundance of evidence
resentenci ng counsel could have used, if permtted, to
rebut the factual inaccuracies of Detective Smth's
testinony. Relief is warranted.

REPLY TO CLAIM I I RESPONSE

In the State's response to Aaimll, the State takes
t he position that resentenci ng counsel did not allege that
sent enci ng Def endant to death was unconstitutional because

he was nentally retarded (State's Response p.14).



However, appellate counsel was aware that evidence of the
possible nmental retardation of M. Phillips had been
presented at the resentencing. On page 44 in the
Statenent of the Case and the Facts in appell ate counsel's
initial brief, herecites the findings of Dr. Carbonell as
fol | ows:

M. Phillips' behavior is that of an
| mpai r ed I ndi vi dual - - "he has
...deficits in his adaptive functioning.
He has life-long deficits in his ability
to adapt...He has deficits in all those
spheres. He's not able to cope with any
adversities. He can't cope with any
problens in his life. He doesn't seem
to learn from his experience about what

ki nd of behavior will keep him out of
trouble and what kind will get himin
trouble..."(S. R 170). "He |acks that

capacity for that" (S R 170).

The margin of error on intelligence
tests is plus or mnus five points.
Aven M. Phillips' history of deficits
I n adaptive functioning, the fact that
he functions I|ike nentally retarded
I ndi vidual s and the fact that his actual
intelligence could be |lower than an |.Q
73 or 75, he could be classified in the
nentally retarded range (S. R 170).cf
Phillips v. State, 608 So.2d 778, 783
(Fla. 1992)([E]ven [the State's] experts
agreed that Phillips' i ntell ectual
functioning is at |east |ow average and
possi bly borderline retarded").
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Her e, appel | at e counsel fail ed to rai se t he
constitutionality of executing the nentally retarded where

Penry v. Lynaugh, 492 U S 304 (1989) had indicated that

al t hough persons with nental retardation as a class were
not then exenpt from the death penalty, a societal
consensus mght energe fromthe states in the future such
that mental retardati on woul d be considered a viol ati on of
t he Ei ghth Amendnent.

Al t hough appellate counsel could not predict exact
changes in the law, based upon the opinion in Penry
appel | ate counsel was ineffective for failing to raise
this i ssue where he knew evi dence exi sted indicating that
M. Phillips was nentally retarded. Appellate counsel was
further ineffective for failing to raise this issue where
nount i ng evi dence exi sted denonstrating societal changes
and the energing acceptance that sentencing nentally
retarded individuals to death violates the 8th Anendnent

to the United States Constitution?. Relief is warranted

1 Petitioner notes that since his initial Petition
for Habeas Corpus was filed, the United States Suprene
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and woul d be tinely.

REPLY TO A AIM 111 RESPONSE

In regard to direct appeal counsel's failure to raise
on appeal the issue of Dr. Mller's evaluation and
subsequent testinony during the resentencing, Petitioner
relies upon the argunents nmade in his initial Petition.

REPLY TO CLAI M |V RESPONSE

The State responds to daimlV by stating that direct
appeal counsel's failure to raise an issue regarding the
deni al of resentenci ng counsel's standi ng objection to the
adm ssion of autopsy photos is procedurally barred and
w thout nerit. Petitioner would note that resentencing
counsel preserved the issue by noving for a standing

objection to the introduction of the photos. The deni al

Cour t has accepted a new <case to test t he
constitutionality of the execution of nentally retarded
individuals. Atkins v. Virginia, 2001 W. 1149397 (2001)
has been substituted for MCarver v. North Carolina, 121
S. . 1401 (2001). The MCarver case becane noot when
North Carolina changed its law to retrospectively and
prospectively ban the use of the death penalty as a
sanction where the offender is nentally retarded.




of this notion for a standing objection should have been
rai sed on appeal. Resentencing counsel's rationale for
not renewing his objection in front of the jury when the
photos were introduced, as well as the ensuing prejudice
requires evidentiary devel opnent.

CONCLUSI ON

It is clear that several neritorious argunents were
available to be raised on direct appeal, yet appellate
counsel unreasonably failed to assert them Particularly
when conpared with the argunents that appell ate counsel
di d advance, the unreasonably prejudicial performance of

appel | ate counsel is obvious. These errors, singularly or

cunul atively, denonstrate that M. Phillips was denied the
ef fective assistance of appellate counsel. Relief is
war r ant ed.
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