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STATEMENT OF CASE

On Novenber 10, 1992, Oba Chandler was indicted for the
first degree nmurders of Joan, Mchelle and Christe Rogers. He
pled not gqguilty, and his trial was held on Septenber 19-29,
1994., nore than five years after the nurders occurred. The
jury, which was selected in Orange County, Florida, and brought
to and sequestered in Pinellas County, Florida for the trial,
returned three verdicts of guilty as charged on Septenber 29,
1994. On September 30, 1994, the jury recomended death for
each murder by a vote of 12-0. The court followed the
recommendati on and Chandl er was sentenced to death on Novenber
4, 1994.

This Court affirnmed the judgnents and sentences of death in

1997, Chandler v. State, 702 So. 2d 186 (Fla. 1997) and a

petition for certiorari review was denied by the United States

Suprenme Court. Chandler v. Florida, 523 U. S. 1083 (1998).

Chandler filed a “shell” motion to vacate, with |eave to
amend on June 17, 1998. After substitution of counsel, an
amended notion was filed on May 30, 2000. A Huff hearing was
held on the notion on Septenber 15, 2000, followed by an
evidentiary hearing on Novenmber 2, 2000. Relief was denied on

June 27, 2001 and this appeal followed.



STATEMENT OF FACTS

A Trial
In the opinion affirm ng Chandl er’s original conviction and
sentence, this Court set forth the salient facts as follows:
FACTS

The record reflects that the body of
Joan Rogers and those of her two daughters,
Mchelle and Christe, were discovered
floating in Tanpa Bay on June 4, 1989. Each
body was nude from the wai st down. Joan’s
hands were tied behind her back, her ankles
were tied together, and the vyellow rope
around her neck was attached to a concrete
bl ock. Christe’s hands and ankles were
simlarly tied, and she had duct tape on her
face or head and a rope around her neck.
(FN1) Mchelle' s left hand was free wth
only a loop of rope attached, her ankles
wer e bound, she had duct tape on her face or
head, and the rope around her neck was
attached to a concrete bl ock.

The assistant nedical exam ner, Dr.
Edward Corcoran, perfornmed autopsies that
sanme day. He determ ned that the cause of
deat h for each victim was ei t her
asphyxi ation due to strangulation from the
ropes tied around their necks or drowning.

The Rogers famly was vacationing in
Fl ori da and had checked into a Days Inn in
Tanpa on June 1. One week | at er,
housekeepers notified the general manager
t hat the Rogers’ room had not been i nhabited
for several days. The general nanager
contacted the police, who secured the room
and obtained the hotel’s records for the
room The police subsequently found the
Rogers’ car parked at a boat ranmp on the
Court ney Canpbell Causeway.



Among the itenms recovered fromthe car
was a handwitten note on Days Inn
stationery and a Cl earwater Beach brochure.
The note read, “Turn right. West Won 60,
two and one-half mles before the bridge on
the right side at light, blue wwht.” FBI
agent James Mathis determned that the
handwiting was that of Joan Rogers.
Theresa Stubbs from FDLE determ ned that
some of the handwiting on the Clearwater
Beach brochure was Chandler’s, while other
writing may have been Joan Rogers’. Sanuel
McMullin, a fingerprint expert for the
Hi || sborough County Sheriff’s Departnent,
found Chandler’s pal mprint on the brochure.

Rol I'i ns Cooper wor ked as a subcontract or
for Chandler at the tinme of the nurders. He
testified at trial that on June 1, Chandl er
appeared to be in a big hurry after bringing
Cooper sone screen. When asked why,
Chandl er told Cooper that he had a date with
three wonen. Cooper met Chandl er the next
nmorning at 7:05 a.m; when asked why he
| ooked grubby, Chandler replied that he had
been out on his boat all night.

Judy Blair and her friend, Barbara
Mottram both Canadian tourists, testified
regardi ng Chandler’s rape of Blair severa
weeks prior to the Rogers’ nurders. After
nmeeting the wonmen at a convenience store,
Chandl er, who identified hinself as “Dave,”
arranged to take them out on his boat the
next day. The follow ng norning, My 15,
1989, Mdttram decided not to go out on
Chandl er’s boat, so Blair net Chandler
alone. Blair testified that Chandl er seened
di sappoi nted when told Mottram woul d not be
joining them After boating for several
hours, Blair and Chandler returned to the
dock. Chandl er asked Blair to get Mttram
to join themfor an after-dinner boat trip.

Agai n, Blair could not convince Mttram
to join them Blair testified that Chandler
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seemed “ticked off” when she told him
Mottram woul d not be ] oining t hem
Subsequent |y, Chandl er began nmaki ng advances
to Blair after the boat entered the Gulf of
Mexi co. Despite Blair’'s refusals and
attenmpts to resist him Chandler raped her.
Chandl er and Blair then returned to shore.
The next day, Blair told Mttram what
happened and reported the rape to the
police. At trial, she identified the
clothing Chandler had been wearing that
ni ght. Mbottram pi cked Chandl er’s phot ograph
out of a photo pack and identified himin a
i neup and in court.

Chandl er visited his daughter, Kristal
Mays, and her husband Rick in Cincinnati in
Novenmber 1989. Kristal later testified that
Chandl er told her he could not go back to
Fl ori da because the police were | ooking for

himfor killing some wonen. \Wile Chandl er
never admtted to the killings, Kristal
testified that he I|ikew se never clained
i nnocence. Simlarly, Rick Mays thought

Chandl er had committed the nurders fromthe
way he descri bed howthe police were | ooking
for himas a nmurder suspect.

During another visit to Cincinnati in
Cct ober 1990, Chandl er had Rick Mays set up
a drug deal. Before absconding with sonme of

the drug deal ers’ noney, Chandler put a gun
to Rick’s head and said, “Fam |y don’t nean
s _tonme.” After Chandler fled, Rick was
badly beaten up and alnost Kkill ed. The
Mays’ house was also damaged by the drug
deal ers. This series of incidents forced
Kristal Mays to drop out of nursing school
She was wupset and told Rick to call the
police and report that Chandler “put a gun
on him?”

After Chandl er was arrested i n Septenber
1992, Kristal was contacted and cooperated
with the police and she began to tape their
conversati ons. She gave a sworn statenment
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to the state attorney’s office on Cctober 6,
1992. Kristal had been convicted of a crine
i nvol ving dishonesty and appeared on the
tel evision show Hard Copy in 1994 to discuss
her father’s alleged role in the nmurders in
return for a $1000 f ee.

Robert Carlton testified that he bought
a blue and white boat from Chandler in July
or August 19809. Carlton recalled seeing
concrete blocks at the Chandler house and
t hat sonme of the concrete blocks had three
hol es and sone had two.

Art hur Wayne Stephenson shared a cell
with Chandler for ten days in |late October
1992. He testified at trial that after
Vi ewl ng tel evision reports about t he
recovery of the victinms’ bodies from Tanpa
Bay, Chandl er said that he had net the three
wormren and given them directions to a boat
ranp on the Courtney Canpbell Causeway.
Chandl er told Stephenson that one of the
girls was very attractive.

Bl ake Leslie, an inmate at the Pinellas
County Jail with Chandler in the fall of
1992, testified that Chandler told himthat
he took a young lady from another country
for a ride in his boat. Her friend did not
want to go. Once he got out twenty to
thirty mles, Chandler told her to have sex
with himor swimfor it. Chandler allegedly
said that the only reason that womn was
still around is because sonebody was waiting
for her at the boat dock. Leslie, who had
been convi cted of nine felonies, never heard
Chandl er speak of nurders, only rapes.

Several marine operators for GIE (FN2)
testified to collect calls made from a
caller identifying hinself as Oba, Obey,
Obi e, or no personal nanme and his boat as
Gypsy or Gypsy One, from March 17 to June 2,
1989. The calls were placed to a nunber
registered to Debra Chandler, Chandler’s
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wi fe. One of the operators, Elizabeth
Beiro, testified that she received three
collect calls for Debra Chandler’s tel ephone
nunber, at 1:12 and 1:30 a.m on June 2,
1989. The caller did not give a first nane,
al though he identified his boat as Gypsy
One. Later that sanme norning, at 9:52 a.m,
Frances Watkins received a collect call from
Gypsy One; the caller identified hinself as
Obi e.

Chandl er testified that he met Mchelle
Rogers when he stopped at a gas station. He
testified that he had a very  Dbrief
conversation wth Mchelle, giving her
directions to the Days Inn on Hi ghway 60.
Chandl er mai nt ai ned t hat he never saw any of
the Rogers famly again after this short
encounter and adamantly denied killing them
He al so testified that he never told Rollins
Cooper that he had a date with three wonen.
Chandl er clainmed that he was out on his boat
all night because his engine died after a
hose burst, spilling all of his fuel. He
testified that two nen in a boat gave hima
tow to Gandy Bridge Marina, where he put

sonme fuel in his boat. In rebuttal, Janes
Hensl ey, a certified boat mechani c,
testified that Chandler’'s fuel Iline was
possibly still the original, was in good

shape, and showed no signs of repair.
Hensl ey stated that even if there had been a
hole in the fuel line, it would not have
| eaked because of the anti-syphoning val ve.

When asked about details surroundi ng the
rape of Judy Blair, Chandler invoked his
Fifth Amendment right to remain silent
twenty-one tinmes, although he did answer
sone questions regarding his perception of
the link between the rape and the nurders.

After the jury trial concluded, Chandl er
was found guilty of all three counts of
murder on Septenmber 29, 1994. The jury
reconvened for the penalty phase the next
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day. During the penalty phase, Chandler
wai ved the presentation of any testinonial
mtigating evidence. However, he did
present sone docunentary evidence, including
records showing that he obtained his high
school equi val ency diploma and earned
college credits while in prison. The State
presented the judgnents and sentences of
Chandler’s prior armed robberies. The
robbery victims also testified about the
details of those crinmes.

Chandler v. State, 702 So. 2d 186,
189-191 (Fla. 1997)

B. Evidentiary Hearing

The evidentiary hearing in this case was limted to three
cl ai ms. In support of those clains, Chandler presented the
foll owi ng evidence.

Chandler’s trial counsel, Fred Zinober testified that he
graduated from Catholic University Col unbia School of Law where
he was editor of law review. (PCR V9/1651, V10/1747)' Zi nober
worked with the State Attorney’s Ofice for the Sixth Judicia
Circuit fromJune 1, 1982 to July 1, 1986. (PCR V9/1654) VWhile

there, he handl ed several nurder cases, two of which actually

1 The record fromthe 2002 Evidentiary Hearing will be designated
as (PCR V#/#) The appellate record fromthe original trial wll
be designated as (TR V#/ #). The W Ilson Media Report was not
i ntroduced into evidence but was authorized by Judge Schaeffer
to be included in the record and is in Suppl enental Vol unmes One
and Two. It wll be referred to as (PCR SV#/ #).



went to trial. In private practice, Zinober handl ed fourteen
first degree murder cases. One case resulted in a pleato third
degree nmurder and of the others that went to trial, only six
were found guilty. (PCR V10/1749) In addition to being board
certified in crimnal |aw since 1993, Zinober is also AV-rated
by Marti ndal e- Hubbell. (PCR V9/1651, V10/1753)

He testified that before he took the case he knew that the
State was going to seek to introduce Wlliams? rule evidence and
that a notionin limne would have to be filed. Accordingly, he
t ook the deposition of Barbara Mdttram and Judy Bl air regarding
the WIlliams rule case, otherwise referred to as the Blair rape.
(PCR V9/1662-63) Zinober testified that he knew there was no
physi cal evidence to support the charge, only the testinony of
Blair and Mottram (PCR V9/1665)

Zi nober testified that he made a tactical decision to deal
outright with the Blair allegation in opening statenents and
t hat Chandl er agreed with the decision. (PCR V9/1674-76) He
identified a menorandum from his file delineating his strategy
for dealing with the Blair rape in the event Judge Schaeffer
denied their motionin limne. (PCR V9/1671;, PCR V12/2127) The

menor andum stated, in pertinent part:

2 Wlliams v. State, 110 So. 2d 654 (Fla.), cert. denied, 361
U S. 847 (1959).




Last Friday, we di scussed wi t h Chandl er,
two inportant issues of this case. .
However, we al so mapped out with hi manother

strategy <call, which we discussed, at
| ength, and which Chandl er agreed would be
the best course to pursue. S I n
essence, it is ny belief that | do not want

to be in a position where they have to
belief [sic] Oba tw ce; once on the rape
case, and then the second tinme on the nurder
case. | do not want the State to be able to
use an argunent that he is lying on the rape
case, therefore, he is a liar, therefore he
is lying on the nurder case, therefore he is
a nurderer. In essence, | want Chandler to
only have to explain one scenario: the
murder case in front of the jury that is
trying the nurder. This would also avoid
being sucked into the State' s strategy of
havi ng us have residual detrinment by trying
the rape case, thus generating trenendous
ampount of enotion on that, to have it spil

over into the nurder case. It will be bad
enough with the fact of the rape com ng out.
| do not want to have Chandler cross-
exam ned by Crow on the rape. |In essence, |
want the jury to have to believe Chandler
only once, and that relating to the nurder
case, in the murder trial. W can leave to
the rape jury whether or not they wish to
believe himin relation to the facts of the
rape case. Additionally, | believe, quite
frankly, it does not hurt for the jury
trying the nurder to think that he wll be
convicted on the rape, thereby allow ng them
solace of finding him not guilty on the
murder, and letting the other jury hand out
the disposition on the rape. | see no
reason to shoot the nmoon, to try to acquit
himon the rape in front of the murder jury,

as well as acquit him on the nurder. I
bel i eve that t hat would work to our
detri ment. Chandl er hear d of this

di scussion, participated in it, and agreed
with it. W explored the other alternatives
for approximately one hour, as well.
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Zi nober did not agree with collateral counsel’s suggestion
that the State did not have a very strong case and “therefore,
t he proper thing would have been to vigorously have M. Chandl er
deny he ever raped this lady” and stated that he thought it
woul d have been highly detrimental. (PCR V9/1682) He testified
that he filed approximtely eleven nmotions trying to limt the
i ntroduction of the evidence but he believed that to try and
def end against it would be a nm stake. Zinober noted that his
perception of Judy Blair was very different after neeting her
than it was based upon the police reports and Chandler’s version
of the facts. (PCR V9/1686) He renenbers thinking when he saw
her with prosecutor Doug Crow, “please do not let that be Judy
Blair, because basically Mss Blair was - - she wasn’t just a
very attractive wonman, she was a very whol esone | ooki ng woman.”
He noted that he had described her as an Oivia Newton John
| ook-alike to his co-counsel, but that when co-counsel saw her
he told Zinober that he had underesti mted her. (PCR V9/1687)
Blair’s description of the event during the deposition was such
that he knew she would cone off very, very powerfully to the
jury. (PCR V9/1688)

Zi nober testifiedthat another factor in his decision to not

litigate the rape charge was Chandl er’ s response to his question
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regardi ng why Blair would |ie about the rape. Chandler told him
that her reason for lying was that they had anal sex and she did
not like it, that she becane very angry at himover it. (PCR
V9/ 1689) He recall ed that Chandl er had not returned her to the
dock but, rather, had dropped her off in the water and she had
to wal k back. Even before they met Judy Blair, he discussed
with ot her nembers of the defense team Chandl er’s expl anati on of
what happened on the water that night with Blair in order to get
their independent assessnent of Chandler’s story. They did not
feel confortable with his explanation. (PCR V10/1766) Zi nober
believed that testinmny would have been very damaging to
Chandler; that the jury would believe he was admtting to a
sexual battery. (PCR V9/1690) He repeatedly explained that he
wanted to put the rape question asi de because he did not want to
get sucked into a debate over the rape versus the murder and the
identity issue on the rape. (PCR V9/1693) He al so believed
that if he challenged the rape issue the State woul d probably
spend a long tinme going over the facts of the rape and on every
poi nt where Chandl er disagreed with Blair argue that you cannot
beli eve hi mon the rape, you cannot believe himon the nurders.
Zi nober believed that Blair came off very strongly and to put
Chandl er on the stand and have hi mdeny the rape would have, in

hi s opi nion, been suicidal to his chances of w nning the nurder
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case. (PCR V9/1695) He felt that not denying the State could
prove the rape would inmprove his credibility in front of the
jury and yet allow Chandler to take the Fifth on questions
concerning the rape. (PCR V9/1696) Moreover, he felt that if
the jury believed he was going to receive a |life sentence for
the rape, that because of the lack of evidence, they m ght not
vote to convict on the nmurders. (PCR V9/1697-98) Zinober al so
enphatically noted that he did not concede that Chandler
conmmtted the rape, but only that the State could prove it.
(PCR V9/1699) Zinober also noted with regard to the rape, that
anot her of his concerns about Chandl er denying the rape is that
Chandl er had been in jail for a few years and he was getting
heavy and di d not | ook very good, whereas the victiml ooked very
prof essional and not Ilike the type who would agree to have
consensual sex with Chandler. Zinober noted that even t hough he
coul d have pointed out that Chandler was better |ooking at the
time of the rape, he still had to contend with the fact that the
jury was | ooking at sonething else. (PCR V9/1734-35)

Zi nober testified that the ID in the Judy Blair case was
very strong. His recollection was that Blair did not initially
pi ck anybody out of the |ineup when the event happened which
showed to Zi nober that she had a pretty stable state of m nd and

wasn’'t just trying to hang a crinme on sonmeone. Years | ater when
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Chandl er had been determ ned a suspect in the honmi cide, both
Blair and Mottram picked Chandler out of a photopac and then
| ater, out of a lineup. Zinober believed it was also Blair who
drew a picture of a boat that | ooked exactly |like the boat. She
pi cked the boat out at FDLE. Blair described the clothes that
Chandl er had been wearing. Additionally, Zinober testifiedthat
he was aware of the SAVE exam that had been done. (PCR
V10/ 1767- 68)

Zi nober agreed that since the State could prove the rape,
there was no need for them to produce other evidence to
corroborate the rape itself. Zinober’s strategy was to nminimze
the rape because he did not want the jury to be confused about
what related to the rape and what related to the murder. (PCR
V10/ 1769)

Wth regard to Zinober’s not sending a copy of the May 17,
1994 nmenorandumto t he def endant, Zi nober agreed that the reason
he did not do so was because in his experience sendi ng a nunber
of follow up nenos or correspondence trying to corroborate his
position would probably have the effect of dimnishing the
client’s confidence in him (PCR V10/1770)

Zi nober identified the people who were working with himand
Chandl er on the case as Stevie, his paral egal Laura Good and Any

Saltzman. Chandl er agreed with the strategy that Zi nober |aid
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out to him that he should take the Fifth as opposed to
testifying to the facts of the rape. (PCR V10/1771)

Zi nober testified that his Ju-Jitsu approach to handling the
rape case was that if it was going to cone in, then they woul d
use it as best they could to put into the jury’s mnd that if
t hey were concerned whether or not there is enough evidence to
convict Chandl er on the homi cide, then they can find solace in
the fact that another jury is going to convict himon the rape
and probably sentence Chandler to life. Chandl er heard the
di scussion, participated in it, and agreed with it. Zi nober
di sagreed that Chandler’s response at trial to the State’s
guestion that he was facing life in prison on the rape case was
i nappropriate. However, Chandler did follow the strategy they
had agreed to. (PCR V10/1773-74) Zinober testified that there
wasn’'t anything he did not do as far as investigating the Blair
rape case. (PCR V10/1774)

Zinober testified that he did not expect that Judge
Schaeffer would allow the State to repeatedly question him and
have him invoke the Fifth. He thinks the court was wong to
al l ow the continued questioning and correspondi ng i nvocati on of
the Fifth Amendnent, but was convinced that if he had denied the
rape it would have legitimately opened the door to the State

being allowed to question Chandler about the rape. (PCR
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V9/1701-03) He still believes that both Judge Schaeffer and the
Florida Supreme Court were wong in allowing the State to
guestion Chandl er. (PCR V9/1705) In response to Judge
Schaeffer’s questioning, Zinober admtted that if his choice was
bet ween Chandl er answering the questions and taking the Fifth,
he would still rather Chandler take the Fifth. (PCR V9/1706)
Zi nober explained on cross, that his strategy for having
Chandl er take the Fifth was to preserve the matter for appellate
revi ew. Li kewi se, Zinober made the decision to keep that
strategy fromthe State for as | ong as possible. (PCR V10/1775-
76) He testified that it wasn’t until the night before Chandl er
was going to testify that he first discussed the Fifth Amendnent
i ssue with Judge Schaeffer and the State. (PCR V10/1776-77)

In reply to the court’s inquiry, Zinober testified that it
was his position that the State should not be allowed to ask
Chandl er questions regarding the Blair rape case because
Chandl er shouldn’t have to take the Fifth. Zinober responded in
the affirmative to the court’s question of whether he and
Chandl er had di scussed what they would have done had the tri al
court directed Chandler to answer the question at trial.
Zi nober’s position, in that event, was that he was prepared to
tell Chandler to disobey the trial court’s order and not testify

because he believed Chandler had a Fifth Amendnent right.
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Zi nober was ready to subject hinmself to a contenpt hearing, if
necessary, 1in those circunstances. Zi nober did not tell
Chandl er how far he was willing to go. Nor did he tell Chandler
that if he had refused to follow the trial court’s directive
that his testinmny would have been stricken. (PCR V10/1781-84)

Zi nober noted that he spent countl ess hours and days tal ki ng
to Chandl er about everything involving the case, different
evi dence. They di scussed Chandl er’s taking the stand and how he
woul d respond to direct and cross-exam nation questions. (PCR
V10/1778) He expl ained that the reason he did not rehearse each
guestion with Chandl er was that based on his previ ous experience
in a case where he and the defendant had rehearsed the
defendant’s testinony, the jury did not like the way the
defendant testified and he was convicted. Zi nober believes
there are certain spontaneous things that can be said during
testinony that are real and go a long way with the jury.
Zi nober asked Chandl er everything he thought he could ask him
and he was satisfied with the answers Chandl er gave him and so
Zi nober wasn’t concerned about rehearsing his testinmny. (PCR
V10/ 1779- 80)

Zi nober testified that his strategy was agonizing and
creative. (PCR V10/1791) He discussed the theory with Chandl er

(PCR V10/1792) He told Chandler that in the Blair rape case the
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jury woul d believe her and they woul d not believe him And then
the State would argue that if the jury could not believe
Chandl er on the rape, they could not believe himon the nurder.
Zi nober believed that Chandl er understood him and he preferred
to take the Fifth over saying that he didn't do it. Chandler
was a particularly cooperative client who trusted Zinober’'s
judgnment. (PCR V10/1793-95) For Chandler to be allowed to take
the Fifth on the stand was at the defendant and defense
counsel’s request. (PCR V10/1795)

Zi nober testified that on the nmorning Chandler was to
testify, he net with Chandler in the holding cell and expressed
to himthat he would be convicted if he didn't testify, and his
best chance of winning was if he would testify. Once the trial
court ruled that Chandler could take the Fifth, Zinober
recommended to Chandler that he testify and follow his advice.
It was Chandler’s decision to testify. (PCR V10/1799-1800)
Zi nober testified that his position as far as first degree
mur der cases were concerned is if the client is going to deny
cul pability, then Zinober would prefer for the client to
testify. That is a strategy that he used in nost of his nurder
cases. (PCR V10/1751)

Wth regard to Chandler’s consent to the strategy taken by

counsel, Zinober explained that he made a menp to the file and
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did not send it in a letter to Chandl er because the nmenop was
nore to remind himin the event of a post conviction claimhis
reasons for nmaking the decisions he made and he woul d have sent
such a letter to a client only when the client disagrees with
him He also was concerned about the possibility of others in
the jail having access to confidential material and seeking to
trade information against Chandler. (PCR V9/1709-11) He
bel i eved that Chandler understood the decision; that Chandler
was an intelligent man. (PCR V9/1712) Zi nober pointed out that
Chandl er has been convicted before, that he understood the
system He said that they had discussed his testinmny and that
Chandler was instructed to just keep asserting his Fifth
Amendnent privilege if and when particul ar questi ons were asked.
( PCR V9/ 1714- 15)

Prior to Zinober’s becom ng involved in the Chandl er case,
M. MCoun was involved. MCoun w thdrew because he becane a
federal magistrate. The same day that McCoun wit hdrew, Zi nober
was appointed and he met with Chandler in the holding cell.
Zi nober testified that it was at that point that they started
formulating the strategy that wunless sonmething incredible
happened, Chandler was going to be testifying. Chandl er
“absolutely” wanted to testify and Zi nober strongly encouraged

hi mbased on his experience and success with prior nmurder cases.
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(PCR V10/ 1753) Zi nober volunteered that he felt Chandler’s
testi mony was believable. Zi nober spent countless hours and
days with Chandl er; probably nore tine with Chandler than with
his famly. He visited Chandler at all tinmes of the day and
ni ght. (PCR V10/1754) Zinober said that he |ived the case for
seven, eight, nine nonths. (PCR V10/ 1755) There were tines
when Zi nober would visit Chandler in the mddle of the night
about the case. Zinober explained that fromthe very beginning
of the case due to the fact that the death penalty was invol ved,
he made sure that everything he did was based on sone strategy
or tactical decision. (PCR V10/1756) Zi nober agreed that it
was one of the reasons he dictated the May 17, 1994 nenorandum
to the file reflecting his strategy as far as the Fifth
Amendnent and the WIllians Rule evidence. (PCR V10/1757)

Wth regard to the venue issue, Zinober explained that he
and Chandl er di scussed using jurors from Orange County and t hat
Chandl er agreed with the decision to do so. The main thing they
wanted was to not have jurors from the Tanpa Bay area. (PCR
V9/ 1715-17) Judge Schaeffer noted that even though she thought
they could easily pick a jury in Tanpa, she agreed to not hold
the trial in Tanpa, if Chandler agreed to bringing in a jury
fromOlando. It was a package deal -either they all were going

to agree to this or they would try to pick a jury from
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Hi | | sborough County because she did not believe there would be
a problemin picking ajury in Tanpa. (PCR V9/1720-24) Zinober
agreed that the court had said that if they could not get a jury
from Ol ando then he should file his notion for change of venue,
that the issue was not waived by agreeing to an Olando jury
pool . (PCR V9/1725-26) On cross, the State confirmed this
statement by producing an excerpt fromthe trial record, Vol une
91, page 1606, that Zinober preserved the right tofile a notion
for change of venue. The trial record also reflected that
Chandl er affirmatively agreed on the record to the decision.
(PCR V10/ 1741- 42)

Zi nober agreed that they discussed Orange County and that it
was not the favored county but that it was better than
Hi | | sborough. (PCR V10/1743) They had no problens picking a
jury from Orange County and did not use all of the perenptory
chal | enges avail able to them (PCR V10/1745) Chandler was very
involved in the jury selection process and with virtually
everything that was done on the case. He had no objection to
the final jury panel. (PCR V10/1746)

Zi nober testified that his whole goal based on his
experience as a prosecutor and as a defense attorney is to wn.
He considers hinself to be a very aggressive, creative defense

attorney. (PCR V10/1758) Zinober explained that the strategic
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reason he did not object continuously during the State’s cl osing
argunment was that he felt the State did a very good closing
argument. Zinober recalled that his closing took about three
hours and he felt he had established a good rapport with the
jury and that his closing was going very, very well; that they
were receptive to what he was saying. Then, during the State’'s
rebuttal argument, Zinober did not want to junp up and obj ect
because in general he thinks it |ooks bad in front of the jury
to continually interrupt the other side’'s closing argunents.
( PCR V10/ 1758- 59)

Zi nober testified that he felt that the State’ s closing
argument was pretty nean-spirited and that the prosecutor was
hurting hinself. He watched the jurors’ reactions and felt they
were not responding well to the prosecutor when he was saying
contentious things about Zi nober. Zi nober did nmke several
obj ections when he felt that the State had pushed hima little
bit too far and that an objection was necessary. He recall ed
that he noved for a mstrial three tines. Zi nober testified
that this was his strategy. (PCR V10/1762-63)

Oba Chandl er also testified at the hearing. He agreed that
he had di scussed nmany things with Zinober, including his taking
the stand, that the State had i nvoked the Wllianms Rule to bring

inthe Blair case, and that he had known the State was going to
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present evidence of the Blair case in the nurder case before
Zi nober was even on the case. (PCR V10/1810-11, 1834) He gave
his version of the Blair incident fromhis own perspective, and
as he had related it to defense counsel Zi nober. (PCR V10/1812-
21) He testified that he had not authorized Zinober to admt
his guilt of the Blair rape to the jury and that M. Zinober had
not believed that he had done so, although the newspaper
reported it that way. (PCR V10/1822-23) He testified he would
rat her have testified against the rape charges than take the
Fifth, which seenmed to himto be admtting his guilt by not
answeri ng. (PCR V10/1822) He described his own demeanor as
very angry about not being able to answer every time he had to
assert it. (PCR V10/1826-27) He was angry at the prosecutor.
( PCR V10/ 1827)

On cross-exam nation, although <claimng the sex was
initially consensual, Chandler adm tted that he had continued to
have sex with the victim after she indicated she wanted himto
stop. (PCR V10/1843-1849) He adm tted he had not heard defense
counsel Zinober admt his guilt of the Blair rape during opening
statenent, (PCR V10/1863-65, 1872) and that he had expected
def ense counsel to tell the jury that they were not defending
the rape case. (PCR V10/1870) He admtted he was the person on

the boat with Judy Blair, had used a false nane to identify
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himself to her, and had fled the area when the conposite was
printed in the newspaper in November, 1989 that m ght identify
hi mas a rapist. (PCR V10/1835-1838, 1849-1850, 1871-1872) For
t hose reasons, he was not concerned with Zi nober’s concessi on on
openi ng statement that the State coul d prove beyond a reasonabl e
doubt that he was the one on the boat with Judy Blair. (PCR
V10/1872) He admitted he knew that the State’s evidence about
the Blair rape was intended to show identity of the nurderer
and, therefore, harnful to his case, and the reason the defense
was trying to keep it out. (PCR V10/ 1875-76) He cl ai med,
however, that M. Zinober did not discuss with himthat it would
be better to take the Fifth than to give his version of the
consensual sex. (PCR V10/1866, 1868-1869, 1876-1877) Although
once denying it, Chandler twice agreed he had, pretrial,
di scussed with his counsel about taking the stand. (PCR
V10/1833-1834) He testified he wanted to testify to attack sonme
of the State’s witnesses, and to deny the Blair allegations.
(PCR V10/1831) He admtted that he knew it was his decision
whet her to testify and that no one could nake him testify, but
said that he went along with defense counsel’s decision that he
shoul d do so. (PCR V10/1882-1883) He had heard defense counsel
tell the jury in opening statenent that he would be taking the

stand. (PCR V10/1883-1884) Chandler did not dispute that he
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had di scussed the strategy of their not defending the Blair rape
case with Zinober, and that he agreed with the strategy, as
Zi nober had testified. (PCR V9/1666; V10/1866-1867, 1881-1882)
He took the Fifth Amendnment because the rape charge was a
separate case that he wanted to go to trial on separately. (PCR
V10/ 1866) Zi nober testified that he was aware that Chandl er
felt that M. Blair consented to the sexual conduct, (PCR

V9/1667), and had not confessed. (PCR V9/1669-1670)
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SUMVARY OF THE ARGUNMENT

Chandler’s first claimis that counsel was ineffective for
failing to seek a second change of venue from Orange County.
This claimis procedurally barred as a direct appeal issue.
Moreover, in light of the fact counsel sought and received a
change of venue, he was able to select a jury with little or no
difficulty and the trial judge acknow edged that a second notion
for change of venue would not have been granted, there has been
no showi ng of deficient performance or prejudice fromcounsel’s
decision to not request a second change of venue from Orange
County.

Chandl er next argues that defense counsel’s adm ssion in
openi ng statenment that the State could prove the sexual battery
of Judy Blair was an inperm ssible concession of Chandler’s
guilt. The facts as set forth below, and as found by the | ower
court, <clearly establish that defense counsel’s tactical,
strategic decision to take that approach was one to which
Chandl er agreed and one within the range of reasonably effective
assi stance of counsel.

Chandler’s final claimis that counsel was ineffective for
failing to object to certain prosecutor comments during cl osing
argunments. As this Court has previously reviewed those comments

and found that they do not constitute fundanental error, this
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claimis barred. Moreover, counsel’s decision to not assert an
objection was a reasonable tactical decision and does not
support a claimof either deficient performance or prejudice.
As the following will denonstrate the trial court correctly
concl uded t hat Chandl er was afforded constitutionally effective

assi stance of counsel and no relief is warranted.

STANDARD OF REVI EW

All of Chandler’s clains raised in the instant coll ateral
proceedi ng rest upon an assertion of ineffective assistance of
counsel . The standard of review for claim of ineffective

assi stance of counsel under Strickland v. Washington, 466 U. S.

668 (1984), is de novo. St ephens v. State, 748 So. 2d 1028

(Fla. 1999) (requiring de novo review of ineffective assistance

of counsel); Sins v. State, 754 So. 2d 657, 670 (Fla. 2000).

Both prongs of the Strickland test, i.e., deficient performance

and prejudice, present m xed questions of |aw and fact revi ewed

de novo on appeal. Cade v. Haley, 222 F.3d 1298, 1302 (11th

Cir. 2000) (stating that, although a district court’s ultimte
conclusions as to deficient performance and prejudice are

subject to plenary review, the underlying findings of fact are

subject only to clear error review, citing Byrd v. Hasty, 142

F.3d 1395, 1396 (11th Cir. 1998); Strickland, 466 U S. at 698
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(observing that both the perfornmance and prejudi ce conponents of
the ineffectiveness inquiry are mxed questions of |aw and
fact).

As to the clains for which an evidentiary hearing was hel d,
the standard of review applied by an appellate court when
reviewing a trial court’s ruling on a rule 3.850 nmotion to
vacate following an evidentiary hearing is: “As long as the
trial court’s findings are supported by conpetent substantia
evidence, ‘this Court will not “substitute its judgnment for that
of the trial court on questions of fact, |ikew se of the
credibility of the witnesses as well as the weight to be given

to the evidence by the trial court.”” Blanco v. State, 702 So.

2d 1250, 1252 (Fla. 1997), quoting Denps v. State, 462 So. 2d

1074, 1075 (Fla. 1984),quoting Goldfarb v. Robertson, 82 So. 2d

504, 506 (Fla. 1955); Melendez v. State, 718 So. 2d 746 (Fla.

1998) .
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ARGUMENT

CLAI M |
VWHETHER THE LOWER COURT ERRED | N DENYI NG
CHANDLER'S REQUEST FOR AN EVI DENTI ARY
HEARI NG ON HI S CLAIM THAT DEFENSE COUNSEL
WAS | NEFFECTI VE FOR FAI LI NG TO SEEK A VENUE
CHANGE FROM ORANGE COUNTY.

Chandler initially challenges Judge Schaeffer’s denial of
his claim that counsel was ineffective for agreeing to the
decision to nove the trial fromHillsborough County to Pinellas
County and bring in a jury pool from Orange County.® While he
franes the issue as error for denying an evidentiary hearing
regarding this claim the argunent rests upon the assertion that
t here was presuned and actual prejudice fromthe publicity which
deni ed Chandler a fair trial. This argunment fails for a nunber
or reasons.

First, while it is true that Judge Schaeffer denied the
request for an evidentiary hearing on the anount of publicity
generated about the Rogers’ nurders, she accepted as true

Chandl er’s assertion that there was a |l ot of publicity and she

agreed to hear evidence concerning Chandler’s venue waiver and

3 Chandler was indicted for three nurders alleged to have
occurred in either Hillsborough County or Pinellas County,
Fl ori da. Chandl er elected to be tried in Hillsborough County
but | ater sought a change of venue due to extensive publicity.
(PCR V4/ 662-675)
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Zi nober’s strategy regarding the venue issue. (PCR V9/1579-80,
1637-38) Chandl er concedes that evidence was permtted on
facets of the claim but wurges that nmore was needed to
substantiate his position that the publicity was extensive. As
Judge Schaeffer heard the follow ng testinony, accepted as true
that there was extensive publicity and the State did not
chal l enge the finding, there is no need for further evidentiary
pr oceedi ngs.

Chandl er and trial counsel agreed at the evidentiary hearing
that the defense filed the notion for change of venue from
Hi | | sborough County, that Chandler discussed that change of
venue with defense counsel and agreed to the court’s proposal
that it be noved to Orlando for the attenpt to select an
impartial jury and then return to Pinellas County with those
selected jurors for the trial. (PCR V9/1715, 1726; V10/1737,
1742-45, 1855-59) Zinober’s letter to Judge Schaeffer
concerni ng venue and the note that appell ant had read and agreed
with it, was further support of the testinony. (State's
Exhi bits 1A and 1B) Def ense counsel acknow edged he had not
used all his perenptories in selecting the jurors and that he
had consulted closely with Chandler in the jury selection
process. (PCR V10/1745-46) Zinober recollected and Chandl er

agreed that they had tal ked extensively during jury selection.

29



Chandl er admtted he had not objected to any individual juror
who was sel ected. (PCR V10/1746, 1859-60)

Def ense counsel and appell ant acknow edged that a major
concern had been to receive a speedy trial, (PCR V9/1721-23;
V10/ 1862-63), and that Orange County was preferable for jury
sel ection over Pinellas or Hillsborough Counties. (PCR V9/1724-
25; V10/ 1743, 1858) Defense counsel agreed that the court had
felt that an inpartial jury could be selected in Hillsborough
County. (PCR V9/1719, 1723-26)

Zi nober felt and the |ower court agreed that he had not
wai ved the right to challenge the Orange County venue should
there have been any problem in selecting an inpartial jury.
(PCR V9/ 1716, 1723; V10/1740-42) Chandl er acknow edged that he
had si gned the stipul ation agreeing to the Pinellas County venue
for the trial after the attenpted selection of the jurors in
Orange County. (PCR V9/1736; V10/1737-38) Chandler al so agreed
that the court had infornmed them they retained the right to
obj ect to the Orange County venue if the jury selection process
reflected a problemin obtaining a fair jury. (PCR V10/1828-29)
He added that he had paid attention every time the judge had
spoken to him (PCR V10/ 1855) He acknow edged his agreeing
during the pretrial venue hearing to the Orange County venue for

jury selection, (PCR V10/1855-57)(State’s Exhibit 3, Vol. 37, R
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12057-12065) and that his signed Change of Election of Venue,
(PCR V9/1736; V10/1737-38)(State’s Exhibit 2, R 6000) and the
Court’s Order, dated July 18, 1994, nunc pro tunc, to July 5,
1994, (State’s Exhibit 4, R 6309-6310), reflected his
stipulation for jury selection in Orange County and Change of
Venue for trial from Hillsborough to Pinellas County. (PCR
V10/ 1877-78)

“This Court has long held that trial courts have ‘w de
| atitude’ to regul ate proceedi ngs before them'in order that the
adm ni stration of justice be speedily and fairly achieved in an
orderly, dignified manner’ and that ‘[i]n this function the
trial judge exercises the sound discretion with which he is

vested.’” Asay v. State, 769 So. 2d 974, 981 (Fla. 2000),

(quoting Medina v. State, 573 So. 2d 293, 295 (Fla. 1990) and

Hahn v. State, 58 So. 2d 188, 191 (Fla. 1952)). See, also

Robi nson v. State, 707 So. 2d 688, 695 (Fla. 1998); Garcia v.

State, 622 So. 2d 1325, 1327 (Fla. 1993). 1In the instant case,
Judge Schaeffer accepted as true the assertion that publicity
was extensive and Chandler was permtted to present testinony
concerning Zinober’s and Chandler’s decisions with regard to
this claim Accordingly, Chandler cannot show that the
[imtation was an abuse of the trial court’s discretion or that

the court’s findings were not supported by conpetent substanti al

31



evi dence.

Mor eover, as Judge Schaeffer found, to the extent that
Chandler is asserting the nerits of the underlying claimit is
procedurally barred. Challenges to venue or issues concerning
jury sel ection could have been rai sed on direct appeal issue and
are not appropriately raised in a notion for post conviction

relief. Gaskin v. State, 737 So. 2d 509 (Fla. 1999) (denial of

change of venue request barred as direct appeal issue.) Counsel
cannot circunvent this procedural bar by asserting ineffective

assi stance of counsel. State v. R echmann, 777 So. 2d 342, 366

(Fla. 2000), (quoting, Medina v. State, 573 So. 2d 293, 295

(Fla. 1990) (stating that clainms of ineffective assistance of
counsel should not be wused to circunvent the rule that
post convi cti on proceedi ngs cannot serve as a second appeal .))
Finally, the claimof ineffective assistance of counsel is
wi thout nerit. This Court, upon reviewing simlar clains
regarding a failure to request a change of venue has held that
such clainms are properly denied where the claimant fails to
argue sufficient facts denonstrating he suffered prejudi ce due
to counsel’s failure to request a change of venue or that had
counsel made the request, the court would likely have granted

it. Patton v. State, 784 So. 2d 380, 389-390 (Fla. 2000),

relying upon, Rolling v. State, 695 So. 2d 278, 284-88 (Fla.
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1997). See, also, Sireci v. State, 773 So. 2d 34 (Fla. 2000);

Oven v. State, 773 So. 2d 510 (Fla. 2000); Gaskin v. State, 737

So. 2d 509 (Fla. 1999); Jones v. State, 732 So. 2d 313 (Fla.

1999); Haliburton v. Singletary, 691 So. 2d 466 (Fla. 1997); and

Van Poyck v. State, 694 So. 2d 686 (Fla. 1997) (all cases

approving the denial of postconviction clainm of ineffective
assi stance of counsel for failing to seek change of venue.)
This Court has also held that trial courts are encouraged to
attenmpt to inpanel a jury before ruling on a change of venue as
it “provides trial courts an opportunity to determ ne through
voir dire whether it is actually possible to find individuals
who have not been seriously infected by the publicity. See
Rol ling, 695 So. 2d at 285. If the trial court finds such
individuals, a jury is selected. Were the voir dire fails to
produce these individuals, the trial court nust grant the notion

for change of venue.” Foster v. State, 778 So. 2d 906, 912-914

(Fla. 2000).

In her order denying relief, Judge Schaeffer explained,
“Quite to the contrary of defendant’s assertion that defendant’s
trial counsel was ineffective, he was very effective. He won
his Mtion for change of venue. No other [|awyer who has
appeared before nme can make that claim for | have granted no

ot her notion for change of venue in 20 years of trying cases,
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many of them high profile cases.” (PCR V11/2060) She al so
noted that, “In light of this, had defendant noved for a second
change of venue, fromOrlando to sone ot her place, it would have
been denied.” (PCR V11/2060)

Judge Schaeffer further noted “there is nothing in the
record to suggest that the jury actually chosen from Orange
County, Florida, was anything but fair, inpartial, and
obj ective” and that:

“1l) Only 4 of the 12 jurors who served knew
anyt hi ng about this case. None of them had
formed any opinion about the guilt or
i nnocence of the defendant. 2) In this case
that was to last four weeks, with jurors
having to conme to Pinellas County from
Orange County and be sequestered for the
entire tinme, it took only 1 % days to pick a
jury. 3) Neither side exercised all its
preenptory chal | enges, t he def endant
choosing to exercise only 4 of his 10
chal | enges.

( P CR
V11/ 2060)

The record in this case further reveals that, of the fifteen
(15) jurors excused for cause, none were excused because of any
know edge of the case. (PCR V4/569) It shows that two
individuals who ultimtely served as jurors, DeVault and
Pittman, indicated that they had heard of the case, on Unsol ved
Mysteries, but formed no opinion of Chandler’'s guilt. (PCR

V4/ 570-571) Carsone and Jones, who also served on the jury,
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heard on the radio that nmorning that a new system was bei ng used
to select Orange County jurors to return to Pinellas County to
serve on a case. (PCR V4/571) One individual, Uibarri, who
served as an alternate juror, said he had visited his son in
Ohio and had heard on a restaurant television, that the bodies
had been found, and had later heard nore in Orlando, but,
interestingly, he believed he had heard no nore information via
the media than he had heard in the court’s introductory
statenment of the case. (PCR V4/571-572) |In the end, only four
(4) jurors and one alternate had any know edge of the case and
none of them believed they possessed sufficient information to
form any opinion, agreeing their decision would be based upon
t he evidence presented in the courtroom (PCR V4/572)

Perhaps the nost interesting response to the questions
concerning pretrial publicity and know edge of the case was
obtained froma prospective juror who did not ultimately sit on
the case. This prospective juror was a media person hinself,
who worked as a |ocal news reporter and norning radi o anchor.
M. Johnson told the court that while he did recall hearing
medi a coverage of the finding of the bodies and return of the
indictment in the case, the details he was aware of were no nore
in-depth than the details provided by the court in the

i ntroductory statenent. (PCR V4/571)
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Def ense counsel’s closing argunment and suppl ementation of
the record with report of Paul WIson do not support the
al l egation that counsel was ineffective for failure to nove for
change of venue from Orange County. There was no difficulty in
the actual selection of the jury and collateral counsel’s
suppl enmentati on of the record has not nmanaged to show any unduly

inflammatory publicity. In Foster v. State, 778 So. 2d 906

(Fla. 2000), this Court stressed that “the mere existence of
some pretrial publicity does not necessarily lead to an
inference of partiality” and listed five circunstances for the
trial court’s consideration of pretrial publicity:

“(1) when it occurred in relation to the
time of the crime and the trial; (2) whether
the publicity was made up of factual or
inflanmatory stories; (3) whet her t he
publicity favored the prosecution’ s side of
the story; (4) the size of the community;
and (5) whether the defendant exhausted all
of his perenptory chall enges. See Rolling,
695 So. 2d at 285.”

Id. at

913

Based on the ~consideration of these circunstances,
col l ateral counsel has not denonstrated that the trial court
woul d have granted a change of venue from Orange County even had
def ense counsel nmade such notion. Quoting Rolling, quoting

McCaskill v. State, 344 So. 2d 1276, 1278 (Fla. 1977), Foster

repeated the ultimate test for consideration of change of venue,
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whi ch has been the law in Florida since at |east 1959:
““The test for determ ning a change of venue
is whether the general state of mnd of the
i nhabitants of a community is so infected by
know edge of the incident and acconpanyi ng
prejudi ce, bias, and preconceived opinions
that jurors could not possibly put these
matters out of their mnds and try the case
solely on the evidence presented in the
courtroom’”

Id. at 912

| gnori ng Judge Schaeffer’s express findings to the contrary,
Chandl er asserts that if defense counsel had sought to avoid
Orange County jurors there is a distinct |ikelihood that he
woul d have been successful as the nurders were the nost horrific
hom cides in the history of Central Florida or Orange County.
First, as previously noted, Judge Schaeffer has specifically
rej ected the contention that she would have granted the noti on.
Moreover, his contention that these nurders were the nost
horrific in Central Florida, is not supported by his citations
to the “WIlson Media Report.” There is no evidence in the
report of same, but, rather, it nmerely contains Chandler’s nedia
consultant’s conclusory all egati ons that Orange County residents
wer e shocked to the point of disbelief - that shock was repl aced
by fear, then |oathing, hatred, a communal sense of outrage and
anger towards Chandl er, followed by a virtually unani nrous demand
for the inposition of the death penalty. There is absolutely no
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such evidence, and counsel’s attenpt to mx St. Petersburg and
Tanpa nmedia publicity with the relatively sparse coverage in
Orange County is not only msplaced, but is undone by an
exam nation of the contents of the Report relied upon as the
basi s of Chandler’s argunent.

The Report, despite attenpts to supplenent it with materials

written or broadcast after the jury was sel ected and even after

the trial was concluded, wholly fails to provide any support for
an allegation of ineffectiveness on the part of M. Zinober or
wi t hstand even cursory scrutiny. The Report sinply shows:

1. Certain radio and television stations
within the Tanpa Bay area may (or nmay
not) broadcast into parts of Orange
County.

2. Some of those stations did broadcast
stories concerning the investigation of
t he Rogers’ murders and Chandler’s
arrest and trial.

3. A Bay area newspaper, the Tanpa Tri bune,
has sonme subscribers or retail outlets
I n Orange County.

4. There was at | east sone national
reporting of the homcides and of
Chandl er’ s prosecuti on.

5. The O lando Sentinel did publish a
number of articles concerning the
murders, Chandler’s arrest and the

trial.

6. WETW an Orl ando tel evision station ran
a nunber of stories concerning the
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murders, Chandler’s arrest, the trial
and events following the trial including
appel l ate court proceedings.

The report, however, contains no informtion (or even a bare

al l egation) that any juror on the Chandl er case was a subscri ber

to or read any Chandler-related story in the Tanpa Tribune, or

that any juror heard any Tanpa Bay radio or television
br oadcast. The Report does not, in any manner, suggest that the
jurors who sat on Chandler’s trial had any nmedia-supplied
i nformati on beyond the matters stated by these potential jurors
in the voir dire stage of the proceedi ngs.

The Report’s real purpose seens to be to raise specul ative
concerns about how nuch nedia coverage nmay have existed within
Orange County and, thereby, to boot-strap the argunent that
Zi nober was sonehow deficient in failing to protest a jury from
sonme nedi a-saturated county. In so doing, the docunent begins

with a summary, which clains the goal of the Report is to
denonstrate the role nedia may have played in preventing juror
inpartiality.” (PCR SV1/6) While there may have been sone
articles that appeared in the newspaper prior to the selection
of the jury which could be considered by the defense to be
inflanmatory, the vast mpjority sinply recount the various
stages and activities in the case.

The direct appeal case of Foster included news articles
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recogni zed by the Court as inflammtory. However, this Court
concluded that nmost of the news articles relied on by the
def ense were not inflammtory, but “objective and factual”, and
found that the nedia coverage as a whole did not reach such an
inflammatory |level to have irreversibly infected the conmunity
so as to preclude an attenpt to secure an inpartial jury.
Simlarly, here, the defense reliance on seven pre-trial

articles in the Olando Sentinel does not establish an

“inflammatory |level” which required defense counsel to have
objected to the trial court’s effort to select an inpartial jury
from Orange County.

Perhaps nore inportantly, a significant nunber of the
articles or broadcasts contain little nore information than the
court supplied in its introductory statement of the case and
even the defense report calls only seven of them inflammtory.
In that introductory statenment, the potential jurors |earned
there were three victins, a nother and her two daughters,
visiting fromOhio, and that their bodies were found, in June of
1989, floating in Tanpa Bay, bound at their hands and feet, duct
tape covering their nouths and, at least two of them being
wei ght ed down by an object tied around their necks. Furt her,
the statenment revealed that, in Novenmber, 1992, Chandler was

indicted by a Pinellas County grand jury for nmurder in the first
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degree for the deaths of the three wonen and that he had entered
a plea of not guilty, denying responsibility for the deaths.
(TR V84/ 36)

When one considers the actual answers of the potential
jurors, it is clear that those jurors who were sunmoned, as wel |
as those who were chosen, were not influenced by nedia coverage
of these hom cides and that M. Zinober did everything that he
shoul d have done to ensure Chandler received a fair trial from
an inmpartial panel of citizens. There was no great difficulty
in selecting a jury and what pretrial publicity actually existed
in Orange County appears, based on the information supplied in
the Report, to have been largely factual in nature. None of the
potential jurors questioned were excused for possible bias
because they had fornmed an opinion as to Chandler’s guilt as a

result of nedia influence. See, Copeland v. State, 457 So. 2d

1016 (Fla. 1984) Since no juror read these articles and since
Zi nober never used all of his perenptory challenges, there has
been no showi ng of any inpact on Chandler’s right to a fair
trial. Inlight of the fact that counsel sought and received a
change of venue, he was able to select a jury with little or no
difficulty and the trial judge acknow edged that a second notion
for change of venue would not have been granted, there has been

no showi ng of either deficient performance nor prejudice from
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counsel s decision to not request a second change of venue from
Orange County. Accordingly, the trial court’s ruling on this

cl ai m shoul d be affirned.
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CLAI M I |
VWHETHER COUNSEL WAS | NEFFECTI VE FOR
ADM TTING THAT THE STATE COULD PROVE
CHANDLER' S GUILT IN THE BLAIR CASE AND IN
ADVI SING HHM TO INVOKE H' S FI FTH AMENDMENT
PRI VI LEGE REGARDI NG SAME.

Conceding that “defense counsel filed a well-researched
notion in |imne to exclude” the WIlians Rule evidence
concerning the testinmony of Judy Blair accusing Chandler of
sexual battery, Chandler chall enges defense counsel’ s deci sion
not to contest Ms. Blair’s testinmony. He contends that once the
trial court ruled that it was relevant, adm ssible evidence in
the trial of the three hom cides, it was error to have Chandl er
assert his Fifth Anmendnment privil eges on cross-exanm nation as to
any questions concerning the Blair testinony. (Brief of
Appel lant at 53) Chandl er argues that defense counsel’s
strategy <concerning the WIlliams Rule testinony was an
i mperm ssi ble concession of Chandler’s guilt of the sexual
battery of Judy Blair, which was a pending charge in a separate
case at the time of Chandler’s trial for the three hom cides.

Al t hough Chandl er had asserted bel ow that the concession was

error based upon this Court’s ruling in Nixon v. Singletary, 758

So. 2d 618 (Fla. 2000), Chandl er now concedes that Nixon is not
directly on point because defense counsel Fred Zinober did not

actually concede guilt regarding the Rogers hom cides. He
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cont ends, however, that Zi nober “came too close to doing exactly
that” and resulted in being “no strategy at all.” (Brief of
Appel | ant at 60-61, 63)

This position is not supported by the law or the facts.
“Strategic deci sions do not constitute ineffective assistance if
alternative courses of action have been considered and

rejected.” Shere v. State, 742 So. 2d 215, 220 (Fla. 1999),

guoting, State v. Bolender, 503 So. 2d 1247, 1250 (Fla. 1987)

The facts as set forth below, and as found by the | ower court,
clearly establish that defense counsel’s tactical, strategic
deci sion to take that approach was one to whi ch Chandl er agreed
and one within the range of reasonably effective assistance of

counsel. As this Court recently explained in Atwater v. State,

788 So. 2d 223 (Fla. 2001), sonetines a concession of guilt to
“sonme of the prosecutor’s claims is good trial strategy and
wi t hin defense counsel’s discretionin order to gaincredibility
and acceptance of the jury” and that under such circumstances
there is no showng of ineffective assistance of counsel.
Specifically, this Court stated:
VWhen faced with the duty of attenpting
to avoid the consequences of overwhel m ng
evi dence of the conm ssion of an atrocious
crime, such as a deliberate, considered
killing wi t hout t he r enot est | egal
justification or excuse, it is comonly
considered a good trial strategy for a
def ense counsel to mke sone hal fway
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concessions to the truth in order to give
t he appearance of reasonabl eness and candor
and to thereby gain credibility and jury
acceptance of sone nore inportant position.
[ Quoting McNeal v. State, 409 So. 2d 528

529 (Fla. 5th DCA 1982).]

In |ight of the evidence against
At wat er, defense counsel properly attenpted
to maintain credibility with the jury by
being candid as to the weight of the
evi dence. Faced with the prospect of a
guilty verdict for first-degree nurder and
in light of the State’s evidence, defense
counsel s concessi on, which was made only in
rebuttal to the State’'s closing argunent,
was reasonable and does not anount to a
constitutional violation. The concession
was made to a lesser crinme than charged,
during rebuttal closing argunent, and after
a neani ngful adversarial testing of the
State’s case.

Atwater v. State, 788 So. 2d 223,
230-231 (Fla. 2001) (enphasi s added)

Zi nober testified that he made a tactical decision to deal
outright with the Blair allegation in opening statenents and
t hat Chandl er agreed with the decision. (PCR V9/1674-76) He
identified a menorandum from his file delineating his strategy
for dealing with the Blair rape in the event Judge Schaeffer
denied their notion in |imne. (PCR V9/1671; V12/ 2127) He
testified that he filed approximately eleven notions trying to
l[imt the introduction of the evidence. He believed it would
have been highly detrinental to try and deny the rape. Zinober

noted that his perception of Judy Blair was very different after
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nmeeting her than it was based upon the police reports and
Chandler’s version of the facts. (PCR V9/1682, 1686) He
remenbers thinking when he saw her with prosecutor Doug Crow,
“pl ease do not |let that be Judy Blair, because basically M ss
Blair was - - she wasn’t just a very attractive woman, she was
a very wholesome |[|ooking woman.” (PCR V9/1687) Blair’'s
description of the rape during the deposition was such that he
knew she would conme off “very, very powerfully” to the jury.
( PCR V9/ 1688)

Zi nober testified that another factor in his decision to not
litigate the rape charge was Chandl er’ s response to his question
regardi ng why Blair would Iie about the rape. Chandler told him
t hat her reason for lying was that they had anal sex and she did
not like it, that she becane very angry at himover it. (PCR
V9/ 1689) He recalled that Chandl er had not returned her to the
dock but, rather, had dropped her off in the water and she had
to wal k back. Zinober believed that testinmony would have been
very damaging to Chandler; that the jury would believe he was
admtting to a sexual battery. (PCR V9/1690) He repeatedly
expl ai ned that he wanted to put the rape question aside because
he did not want to get sucked into a debate over the rape versus
the nurder and the identity issue on the rape. (PCR V9/1693)

He al so believed that if he challenged the rape i ssue the State
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woul d probably spend a long time going over the facts of the
rape and on every point where Chandler disagreed with Blair
argue that “you cannot believe him on the rape, you cannot
believe himon the nurders.” Zinober believed that Blair cane
of f very strongly and to put Chandler on the stand and have him
deny the rape would have, in his opinion, been suicidal to his
chances of w nning the nurder case. (PCR V9/1695) He felt that
by not denying the State could prove the rape, it would inprove
his credibility in front of the jury and yet allow Chandler to
take the Fifth on questions concerning the rape. (PCR V9/1696)
Moreover, he felt that if the jury believed he was going to
receive a |life sentence for the rape, that because of the |ack
of evidence, they might not vote to convict on the nmurders.
(PCR V9/1697-98) Zinober also enphatically noted that he did
not concede that Chandler commtted the rape, but only that the
State could prove it. (PCR V9/1699)

Zinober testified that he did not expect that Judge
Schaeffer would allow the State to repeatedly question the
def endant and have him invoke his Fifth Amendnent privileges.
He thi nks the court was wong to allow the continued questioning
and correspondi ng invocation of the Fifth Amendnent, but was
convinced that if he had denied the rape it would have

legitimately opened the door to the State being allowed to
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guestion Chandl er about the rape. (PCR V9/1701-03) Zi nober
adm tted, however, that if his choice was between Chandler
answering the questions and taking the Fifth, he would still
rat her Chandler take the Fifth. (PCR V9/1706)

Wth regard to Chandler’s consent to the strategy taken by
counsel, Zinober explained that he nmade a neno to the file to
remnd hinmself, in the event of a post conviction claim his
reasons for making the decisions he made. (PCR V9/1709-11) He
beli eved that Chandl er understood the decision; that Chandler
was an intelligent man. (PCR V9/1712) Zi nober pointed out that
Chandl er had been convicted before, that he understood the
system He said that they had discussed his testinony and that
Chandl er was instructed to just keep asserting the Fifth if and
when particul ar questions were asked. (PCR V9/1714-15)

Def ense counsel explained his belief in the inportance of
mai ntai ning his own and Chandler’s credibility with the jury as
to his testinony about the nurder charges:

“It was very inportant to ne, okay,
recogni zing that Oba was going to testify
fromthe get-go, it was critical to us that
his creditability [sic] be preserved. OCkay?
And if the jury considered himto be |lying
on any substantial matter, that was going to
be fatal. So to the extent that he would be
put head-on-head against Judy Blair, who
cane off believable - again | consider it to
be part of nmy professional role to advise ny
client as to how | believe sonebody is going

to conme off in court, and | think ny
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assessnment was very correct. | think Judy
Blair came off very, very strong - to put
Oba on the stand to say, ‘No, she is |lying
about all this and | didn't commt the
murder,’ in my m nd woul d have been sui ci da
to his chances of w nning the nurder case
and to convince the jury, which he had to do
in my opinion, at least - not all, but at
| east enough jurors to go back to the jury
room to convince the other jurors that he
had nothing to do with the hom cide.”

( PCR
VO/ 1695)

“So, you know, | don’t want to get in front
of the jury - ny credibility is at issue
too. Obviously I'"'ma |lawer and credibility
is inmportant. |’ m not going to tell them
that they’'re not going to be able to prove a
rape case when obviously I’ mnot going to be
contesting it.

( PCR
V10/ 1788)

So | wanted to convey to the jury, | ook,
jury, I know what the State has, and you're
going to see this guy’s not guilty. If 1
went in there and tried to contest sonething
| knew darn well the State was going to
prove, ny credibility was to the - the jury
says, oh, the lawer didn’'t know that they
were going to prove this. That’s why he
told us in opening statenents they woul dn’t
be able to prove the case. He was w ong.

So again, that all goes into it. I
vi ewed the Madeira Beach case as a piece of
evidence to help themprove the nurder case.
And | was not going to fall into Doug’s trap
- no of fense, Doug - of getting sucked in to
say - to nail his credibility know ng that
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he was going to be testifying.

And to nme his credibility was critical.

It was obviously critical. If the jury
believed he didn’t do it - he's sitting here
saying he didn't do it. If the jury

believed he didn't do it, or at |east enough
people on the jury believed that to go back
and convince the others, | have a chance.
If they don’t believe him then I’ m dead.

So, [’"m not going to cone in
recomrending he commt suicide, what |
consider to be suicide, by trying to shoot
the noon, as | said in the neno, and try to
def end a rape case which is very weak in and
of itself not to the point where | did not
feel | had a good chance of winning it even
if it went on the rape case.

If you couple that with the fact that
the guy’s also on trial for commtting a
murder of three ladies, the |ikelihood of
them believing his story as to what he said
happened with Judy Bl air din nishes.”

(PCR V10/1788-
90)

M. Zinober related spending a good deal of tinme wth
Chandl er over numerous occasions. Any time of the day or night
t hat he thought of sonething, he would go to the jail and
discuss it with Chandler. (PCR V10/1754-56, 1778) He did not
rehearse Chandler’s answers wth him having found from
experience that the |oss of spontaneity affected the jury

adversely. He had gone over with Chandler the questions he
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woul d ask him and how he would respond to cross-exam nation
gquestions. (PCR V10/1778-80)

Chandl er agreed that he had discussed many things wth
Zi nober, including his taking the stand, that the State had
invoked the Wllianms Rule to bring in the Blair case, and that
he had known the State was going to present evidence of the
Blair case in the nurder case before Zinober was even on the
case. (PCR V10/1810-11, 1834) He gave his version of the Blair
incident from his own perspective, and as he had related it to
def ense counsel Zinober. (PCR V10/1812-21) He testified that
he had not authorized Zinober to admt his guilt of the Blair
rape to the jury and that M. Zi nober had not believed that he
had done so, although the newspaper reported it that way. (PCR
V10/ 1822- 23) He testified he would rather have testified
agai nst the rape charges than take the Fifth, which seemed to
himto be admtting his guilt by not answering. (PCR V10/1822)
He descri bed his own deneanor as very angry about not being able
to answer every tinme he had to assert it. (PCR V10/1826-27) He
was angry at the prosecutor. (PCR V10/1827)

On cross-exam nation, although <claimng the sex was
initially consensual, Chandler adnmtted that he had continued to
have sex with the victimafter she indicated she wanted himto

stop. (PCR V10/1843-49) He admitted he had not heard defense

51



counsel Zinober admt his guilt of the Blair rape during opening
statement. (PCR V10/1863-65, 1872) He testified that he had
expected defense counsel to tell the jury that they were not
defendi ng the rape case. (PCR V10/1870) He admtted he was the
person on the boat with Judy Blair, had used a false nane to
identify hinmself to her, and had fled the area when the
conposite was printed in the newspaper in Novenmber, 1989 t hat
m ght identify him as a rapist. (PCR V10/1835-38, 1849-50,
1871-72) For those reasons, he was not concerned with Zinober’s
concession on opening statenment that the State could prove
beyond a reasonabl e doubt that he was the one on the boat with
Judy Blair. (PCR V10/1872) He admtted he knew that the
State’s evidence about the Blair rape was intended to show
identity of the nurderer and, therefore, harnful to his case,
and the reason the defense was trying to keep it out. (PCR
V10/ 1875- 76) He cl ai med, however, that M. Zinober did not
di scuss with himthat it would be better to take the Fifth than
to give his version of the consensual sex. (PCR V10/1866, 1868-
69, 1876-77) Although once denying it, Chandler twi ce agreed he
had, pretrial, discussed with his counsel about taking the
stand. (PCR V10/1833-34) He testified he wanted to testify to
attack some of the State’'s witnesses and to deny the Blair

al l egations. (PCR V10/1831) He admitted that he knew it was
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hi s decision whether to testify and that no one could make him
testify, but said that he went along with defense counsel’s
deci sion that he should do so. (PCR V10/1882-83) He had heard
def ense counsel tell the jury in opening statenment that he would
be taking the stand. (PCR V10/1883-84) Chandler’s testinony did
not dispute that he had discussed the strategy of their not
defending the Blair rape case with Zinober, and that he agreed
with the strategy, as Zinober had testified. (PCR V9/ 1666;
V10/ 1866-67, 1881-82) He took the Fifth Amendment because the
rape charge was a separate case that he wanted to go to trial on
separately. (PCR C10/1866) Zinober testified that he was aware
that Chandler felt that M. Blair consented to the sexual
conduct (PCR V9/1667) and had not confessed. (PCR V9/1669-70)

Zi nober testified that neither he nor his staff thought that
the jury would accept Chandler’s version. (PCR V9/ 1687,
V10/1766) He believed Ms. Blair was an extrenely attractive,
articulate, intelligent and credible witness and that it would
be suicidal for Chandler, a six-time convicted felon, to engage
in a head-to-head contest of credibility. (PCR V9/1687-89
V10/ 1695)

Chandler’s testinony in the post conviction hearing gives
credence to Zi nober’s concerns and represents the realization of

his worst nightnare. Chandl er was wunable to contain his
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contenpt for the victim He volunteered insulting coments
about her and in answers that were frequently unresponsive
suggested that she was profane, sl eazy, drunk, | oud,
provocatively dressed and prom scuous. He suggested that within

m nutes of neeting Ms. Blair he sized her up as someone “you
could sleep with”. (PCR V10/1813-26, 1836)

Chandl er stated that he had used a fal se nane because “he
was a married man” and “just out for a good time” and | ater
adding that it was force of “habit” - that he had used many
false names in his lifetinme. (PCR V10/1815, 1837-38) According
to Chandler, the victim had allowed himto fondle her breasts
t hr oughout the ride on the boat and posed topless for photos for
him (PCR V10/1816, 1818) He personally accused the prosecutor
of sending investigators to convince the victimto change her
st at ement because “the state needed a stronger case”. (PCR
V110/1819) Chandl er was evasive and accusatory throughout the
Cross-exam nati on.

The fact that his own lawers did not find Chandler’s
version of events <credible is certainly understandable.
Chandl er’ s testinony was a contrived and unsuccessful attenpt to
establish a notive for Judy Blair to falsely accuse Chandl er
wi t hout making damagi ng adm ssions on the rape charge itself.

At the evidentiary hearing, he testified:
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“Well, it was just nornmal sex. There
was no attenpt to have anal sex. And during
the sexual act itself, Judy Blair had her
legs all the way back over her shoul ders,
and ny penis accidentally canme out of her
vagi na and went into her anus and her whole
attitude changed at that nonment. She was
pi ssed.

| mean, just literally she started
argquing, wanted ne to stop. | didn't stop.
You know, | wanted to continue with the act
until conpletion. And she was angry. And
when | finished, that was it. She got up.
She  got dr essed and she was very
argumentative. And like |I say, she cussed

like a sailor, literally.” (enmphasi s
suppl i ed)
( PCR
V10/ 1820)

This version of events is facially ludicrous. Certainly, it
seens anatomcally wunlikely that in the course of vaginal
intercourse the male’s penis would slip out of the female' s
vagi na and then “by accident” be reinserted into the rectum of
a resisting victim w thout the use of considerable force and
| eavi ng recogni zable injury. Evenif it were believed, however,
Chandler’s testinmony would neither exonerate him on the rape
charges nor endear him to the jury. Chandler’s initial
testinmony seemed to inply that he had continued to actually
engage in anal sex with the victim after his "accidental”

penetration of her. (PCR V9/1689-90; V10/1820) On cross-
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exam nation he nodified his story to suggest that after
wi t hdrawi ng his penis fromher rectumhe reinserted it into her
vagi na knowing that she did not want to continue. (PCR
V10/ 1844) He conti nued notw t hst andi ng her di sagreenent because
“he wanted to conplete the act” and because “he was entitled to
finish”. (PCR V10/1846-47)

In short, Chandler’s testinony is not only as unbelievable
as Zi nober predicted, his own words woul d have revealed himto
jurors as self-centered, evasive, insensitive, shallow and
vindictive - a thoroughly unsynpathetic defendant who had an
i ngrai ned “habit” of Iying about his identity and taki ng what he
wanted wi t hout regard for the victim Rather than supporting a
claim of I nadequate assi stance, Chandl er’s | ong-awaited
testi mony concerning the rape case confirnms the reasonabl eness -
i ndeed the necessity - of the defense strategy.

To the extent that Chandler’s testinony contradicts that of
Zi nober, Chandler is bound by the findings of the | ower court as
this Court has repeatedly stated that it “will not ‘substitute
its judgnment for that of the trial court on questions of fact,
li kewi se of the credibility of the witnesses as well as the
wei ght to be given to the evidence by the trial court.’” Blanco

v. State, 702 So. 2d 1250, 1252 (Fla. 1997), quoting Denps v.

State, 462 So. 2d 1074, 1075 (Fla. 1984), quoting Goldfarb v.
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Robertson, 82 So. 2d 504, 506 (Fla. 1955); Melendez v. State,

718 So. 2d 746 (Fla. 1998). After hearing all of the evidence,
Judge Schaeffer made the follow ng findings:

What about this strategy? Actually it
was very ingenious. Zi nober nmanaged to
preserve for appeal the issue of Chandl er
being required to take the 5" and still
preserve his min strategy —- over the
state’s objection -- of not having Chandl er
pi t hi s credibility agai nst Blair’s
credibility in front of the jury, which
Zi nober believed would be “suicidal to his
chances of wi nning the nurder case....” (T.
39, 50, 146).

In addition to not wanting Chandler’s
credibility pitted against Blair’s, there
was a secondary benefit to the strategy of
not defending the rape, and having Chandl er
take the 5'" in his cross. That benefit
woul d be that the jury would believe that if
they acquitted defendant of the nurder, he
would still face a life sentence on the
separate rape charge. (defendant’s exhibit
1, attached; T.51-53; 127-129).

There was a third benefit to this
strategy, and that was creating a novel, and
what M. Zi nober considered a “good
appellate issue”, which M. Zinober still
considers a good issue for Chandler’s
Federal appeal, even though rejected by the
Fl ori da Suprenme Court. (T. 59-60; 130-131

146-147; 150-151). I will agree that this
was one of the nost unusual rulings | have
made in nmy 20 years on the bench. It was

rai sed the night before Chandler testified,
and by the next day, the state had found no
law on point (and there still may be none
except for the Florida Supreme Court’s
opi nion on this case).

The state’s position was if Chandler
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testified, | should require him to answer
questions about the rape. They knew he was
going to deny the rape. They wanted himto
pit his credibility against Judy Blair’s.
The defense strategy was to avoid this at
all costs, even if it nmeant a contenpt
hearing for refusing to answer if | had done
what the state wanted and required Chandl er

to answer. And so the defense had anot her
proposition, allow Chandler to take the 5th
Amendnent . This allowed them to preserve

the issue for appeal (I shouldn’t have
al l owed the state to ask any questi ons about
the rape), and to acconplish their nmain
objective -- not having Chandler pit his
credibility against Blair’s.

In retrospect, | should have indeed
conpel l ed defendant to answer the state’'s
guestions. | had ruled, in allowi ng the

WIilliams Rule testinony in the first place,
that it was a relevant to prove the nurder.
Once defendant denied commtting the nurder,
the state should have been allowed to
pursue, on cross, his explanation of the

entire boat trip with Judy Blair. I n
essence, by my ruling, | allowed the defense
to pull a ruse -- take the 5th Amendnent,
allowwng the jury to infer if | had

conpelled his answers he would have
incrimnated hinself as to the rape, when in
fact he would have incrimnated hinself as
to the nurder. His attorney felt that if
the jury thought he |ied about the rape,
they would think he was |lying about the
murder. (T. 139-143), 147-149). He had no
5th Amendnent right as to the murder once he
took the stand. By ny incorrect ruling,
brought on by the defense strategy, |
assi sted the defense, at their request, and

with Chandl er’s consent. How can Zi nober’s

strategic decision be challenged. In

retrospect, it borders on brilliance.
Col | ateral counsel doesn’'t agree. He
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says defense counsel should have vigorously
def ended t he rape. Unfortunately,
col | ateral counsel did not see and hear Judy
Blair testify. Judy Blair was, wthout
guestion, the best rape victim this court
has ever seen. In my three years with the
public defender’s office, nmy five years as a
private defense attorney, and ny nore than
10 years on the crim nal bench, | have no
equi vocation in making that statenment. But,
of course, | was not a w tness, under oath.
M. Zinober, a very experienced crim nal
def ense attorney, was such a w tness, who
did testify under oath at the evidentiary
hearing. Wat did he say about Ms. Blair?

He assessed Judy Blair at various tinmes
in his testinony as foll ows: “She wasn’t
just an attractive woman, she was a very
whol esome witness.” (T. 42). “She’s the
wi nner of the O ivia Newton-John | ook-alike
contest.” (T. 42). *“M co-counsel, who had
not seen her yet (when she cane to trial to
testify) whispered in ny ear that I

underesti mated her.” (T. 42) “She was a
very intelligent woman.” (T. 42). *“She was
wel | -read, she spoke very well, she was very
adamant about what the facts were. She was
very convincing... she just came off very,
very strongly.” T. 42-43). “I They had a
very strong rape victim who testified very
strongly.” (T. 49). [If they were ever

goi ng to make a mold of what the state wants
to bring to court for a rape victim that

nold is going to be this |ady. lt’s going
to be Judy Blair.” (T. 49, enphasis mne).

| saw Judy Blair at the trial and heard
her testinmony. | concur with everything M.
Zi nober says. Col I ateral counsel did not
have the benefit of seeing and hearing Ms.
Blair. Neither will any appellate court.

But, collateral counsel could have called
any of the probable 300 w tnesses who saw
her testify to refute M. Zi nober’ s
assessnent. None were called at the
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evidentiary hearing.

Now, let’s look at the defendant’s
testi mony about the rape charge. He finally
had his opportunity to tell his real (as

opposed to taking the 5th Anendnent) version
at the evidentiary hearing. What did he
tell us?

1. When he first met Judy Blair, she
was “pretty | oaded. Not staggering drunk,
but pretty | oaded. She was |oud and
boi st er ous. She | ooked nothing |ike when

she wal ked into court here. She had a very
tube-type thing, <cut-off shorts and so

forth, tight over. It |ooked l|ike two
di fferent people. And her actions spoke two
di fferent ways too. Her | anguage and the
ways she talked and so forth.” (T. 168-
169) .

2. He gave her a fal se nane, because,
“well, | was married and I was just out for
a good tine. | didn’t want anyone to know
who | was. Just like you neet a chic at a
bar or any place else, give a nanme, one
ni ght stand and you're gone....That’s it.”
(T.170).

3. “And she was, you know-believe ne,
she can cuss like a sailor....” (T. 171).

4. “She got into the boat. She was
hal f | ooped again. She never really cane

all the way down from being high. She had
her cooler with her again.” (T. 172).

5. He says she gave him the roll of
film to develop, even though there were
famly photos on the roll, because he had

taken two topl ess pictures of her and want ed
t hem He had a friend who would devel op
them and only “me and her would have them”
(T. 173). Later, after the sex, she wanted
the film back, but he threw it overboard.
(T.175).
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6. They were “touching and feeling,
just a prelude to having sex.” (T.173).

7. They had “normal sex. There was no
attempt to have anal sex with Judy Blair or
oral sex with Judy Blair. Just normal sex.
And during the sexual act itself Judy Blair
had her legs all the way back up by her
shoul ders, and ny penis accidentally canme
out of her vagina and went into her anus and
her whole attitude changed at that nonent.
She was pissed.” (T. 175, enphasis mne).

8. When this “accidental” anal sex
started, “she started arguing, wanted ne to
stop. | didn't stop. You know, | wanted to

continue with the act until conpletion. And
she was angry. And when | finished that was
it. She got up. She got dressed and was
very argunentative. And |ike | say, she
cussed like a sailor, literally.” (T. 175).

9. They argued back to the dock. She
was very “loud and boisterous”. He tried to
“cal m her down and get her out of this
argunment. Seenmed |like the wine kept her in
this state.” (T.175).

10. He told her he was “very sorry”
(for what?) and that they would “nmake up and
nothing like this would ever happen again.”

(what - consensual sex?) “And that was it.
She left. | never saw her again.” (T.
176) .

11. When he was arrested for the sexual
battery, he did not tell the police, as one
m ght expect, about this consensual sex. “I
mai ntained my rights at all tine.” (T.
182).

That was the essence of the defendant’s
testimony on direct exam nation at the
evidentiary hearing. He tells us nore on
cross-exam nation by M. Crow, who also
cross-exam ned himat the trial
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12. M . Chandl er was asked if, since he
used a false nane right after nmeeting Judy
Bl air, he knew he was going to have a sexua
liaison with her wthin two mnutes of
meet i ng her. He answered “You had to know
Judy. . .. You are producing her as a prim
and proper | ady. Judy was drinking, half
drunk, you Kknow, bunping up against nme,
tal ki ng and everything, you knew that Judy
Blair, right, was sonebody you could sleep
with.” (T. 191).

He later realized how this sounded -
that he used a fal se nane because he knew he
was going to have sex with Ms. Blair within

m nutes of neeting her. He then said “I’ve
used many false nanes in ny lifetine neeting
strangers ... it was just a formed habit. |
al ways do.” (T.191-193).

13. Duri ng Cross-exam nation, t he

def endant admts he didn't stop having sex
with the victimafter she demanded he stop
because “1I wanted to conplete the act,” (T.
201), and “we was having sex, | was entitled
to finish.” (T. 201-202). Then he changed
hi [s] m nd when the state questi oned whet her
t hat was consensual sex and said, “it wasn’'t
so nmuch she didn’'t want to, because she got
right back into it after a while, you know,
she was just - she lost interest in the sex
act.” (T. 202).

M . Zi nober was correct I n hi s
assessnment of the credibility between M.
Chandler and Ms. Blair. No one would
bel i eve t hat M . Chandl er’s peni s
“accidentally” slipped into M. Blair’'s
anus. This is preposterous. Further, M.

Chandl er kept changing his testinony on
cross when M. Crow confronted him on the
so-cal |l ed consensual nature of the sex act.
Further, M. Chandler painted a picture of
Ms. Blair that woul d have been difficult, if
not i npossible, to believe, having seen and
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heard Ms. Blair.

For nme, personally, a very damaging
portion of his testinmony about the Blair

rape was his lack of respect - alnost
disdain - for Judy Blair. Havi ng sat
t hrough the nurder trial, it was extrenely

difficult to inmagine anyone having such
hatred/ di sdain for wonen that he could have
done what was done to the Rogers’ women.
M. Chandler let some of that part of his
personal ity appear when he testified about
the Blair rape. This would have been
devastating for the jury to see and hear in
the nurder trial.

| conclude this part of the order
convinced that M. Zinober’'s strategy was
correct as to his handling of the entire
WIlliams Rule issue, including conceding in
his opening statenent that the state could
prove the rape, as he was not there to
defend it, but was going to defend the
mur der char ge.

But, it doesn’'t matter legally if M.
Zi nober’s strategy was better, or if, as M.
Harrison suggests, the better strategy was
to vigorously defend the rape charge. The
question is was M. Zinober’'s performance
deficient? Strickland v. Washington, 466
U S 668 (1984) tells us that “strategic
choi ces made after thorough investigation of
| aw and facts relevant to plausible options
are virtually unchal | engeable.” Strickland,
690. (enphasis mne).

Both M. Zinober and M. Harrison are
fine crimnal defense attorneys. The fact
that they would have defended M. Chandl er
differently regarding the Blair piece of
evidence would not render either of them
i neffective.

As to whet her or not M. Chandl er agreed
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to M. Zinober’'s strategy, M. Zinober’s
testinmony that he did is nore credible than
M. Chandler’s, who waffles on this issue.
(T. 218-226). | heard both M. Chandl er and
M. Zinober testify at the evidentiary
hearing and saw their demeanor and M.
Zi nober was, wthout question, the npre
credi bl e witness.

Chandler’s reliance on N xon v. State,
758 So.2d 618 (Fla. 2000), 1is totally
m spl aced. Zi nober never conceded Chandl er
was guilty of the Rogers’ hom cides, the

case that was being tried. He, at all
times, vigorously denied the defendant had
commtted the nurders. He merely conceded

the Blair rape, just one of the pieces of
evi dence that state had in its arsenal to
prove Chandl er commtted the nurders.
Chandl er agreed to this strategy. But, even
if he hadn’t, a |awyer can concede part of
the state’s evidence in any case, with or
without his client’'s consent. To hold
ot herwi se would deny defense counsel the
val uabl e and necessary tool of credibility
with the jury.

Chandl er has proved, as to this claim
neither prong of Strickland. Def ense
counsel s performance was not deficient, and
there has been no show ng of prejudice.
That is, there has been no showi ng that if
Chandl er had given his version of the Blair
incident, the results would probably have
been different. | agree with M. Zinober
it would have been “suicidal.”

( PCR V11/ 2062- 67)

As Judge Schaeffer found, Zinober’s version is the nore
reliable and credible account and defense counsel’s strategic

deci sion is not shown to be deficient nor outside the range of
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reasonably effective assistance and did not adversely affect the
outconme of the trial. Sheer speculation or conjecture that the
out come may have been different had Chandl er given his version
of the sexual allegation and not taken the Fifth Amendnent is

legally insufficient for post conviction relief. See, Zeigler

v. State, 654 So. 2d 1162, 1164 (Fla. 1995); MCrae V. State,

510 So. 2d 874, 879 (Fla. 1987). Zinober thoroughly considered
his options and made a reasonable, infornmed decision to which
Chandl er agreed. As Chandl er has denonstrated no deficiency of
performance of defense counsel nor underm ned confidence in the
outcome of the trial on this claim this claim was properly

deni ed.

65



CLAIM I

WHETHER COUNSEL WAS | NEFFECTI VE | N FAI LI NG
TO OBJECT TO STATEMENTS MADE DURI NG THE
STATE' S CLOSI NG ARGUMENTS.

Chandler’s final claimis that the |ower court

denying his claimof ineffective assi stance of counsel

erred in

regar di ng

counsel’s failure to object to certain statenments during cl osing

argunent .

Upon rejecting this claimthe | ower court

At t he Huf f Heari ng, t he court
det erm ned, and both counsel agreed, that no
evidentiary heari ng was necessary to
determine this issue. The record would
speak for itself as to this claim The
court did indicate that she would all ow both
t he defendant and the state to inquire of
def ense counsel, M. Frederic S. Zi nober, as
to any strategy he may have used i n deci di ng
not to object to certain statenments nade by
M. Bruce Bartlett, or M. Douglas Crow, the
Assi stant State Attorneys who presented the
state’s closing argunents. (HH. 6-16).
Thi s inquiry, regardi ng any strat egy
i nvol ved in not objecting, was made at the
evidentiary hearing. (T.113-119; 151-152).

This claimfails for several reasons:

1) The Florida Supreme Court has
already ruled in Defendant’s direct appea
t hat the defendant could not show that the
matters unobj ect ed to constituted
fundamental error because he could not show
they were so “prejudicial as to vitiate the
entire trial” Chandler v. State, 702 So.2d
186, 191 fn 5 (Fla. 1997). This court
agrees that any inmproper remarks of the
prosecutor are not sufficient to undern ne
confidence in the outconme of the case, a
requirenment to nmeet the prejudice prong of
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Strickl and. The defendant could not show
sufficient prejudice required to give him
relief in the direct appeal, and he can't
nmeet the prejudice prong of Strickland to
give himrelief in his collateral attack on
hi s conviction.

2) M. Zinober, a very seasoned,
excellent defense attorney, (T. 101-107)
expl ai ned at the evidentiary hearing why he
did not object to many of the remarks made
duri ng t he prosecution’s cl osi ng, in
particul ar those the Florida Supreme Court
characterized as “thoughtless and petty.”
Hi s explanation is sunmarized in the state’s
written closing argunment, 2-3. His full
expl anation of his strategy is found in the
evidentiary hearing transcript. (T. 113-119;
151-153). Whi | e def endant suggests
Zi nober’ s explanation “stretches credulity,”
(defendant’s witten closing argunent, 36),
it is this court’s opinion that hi s
strategic decision not to object to certain
remar ks was well founded and shoul d not be
second-guessed which is prohibited by
Strickland at 689:

“I't is all too tenpting for a defendant to
second guess counsel’s assistance after
conviction or adverse sentence.... A fair
assessnent of attorney’s performnce
requires that every effort be made to
elimnate t he di storting effects of
hindsight.... [A] <court nust indulge a
strong presunption that counsel’s conduct
falls within the w de range of reasonable

pr of essi onal assi stance; t hat IS, t he
def endant nust overconme the presunption
t hat, under t he ci rcunst ances, t he

chal l enged acti on ‘m ght be consi dered sound
trial strategy.’”

In essence, the defendant is unable to
meet the first prong of Strickland -- that
counsel’s performance in failing to object
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to portions of the state’ s closing argunment
was deficient.

3) Many of the specifics raised by
defendant in his notion and in his witten
cl osing argunent as objectionable are not.
The state, in its witten closing argunent,
details defendant’s objections and gives
expl anations as to why the argunent it made
was proper and necessary (state’s witten
cl osing argunment, 3-19). This court agrees
that nost of the state’s closing argunment
made at t he def endant’ s trial was
perm ssi bl e and proper. |f an objection had
been made, it would not have been sust ai ned.
Counsel cannot be ineffective for failing to
make objections that would not have been
sust ai ned.

I n sunmary, t he state’s cl osi ng
arguments at trial were, for the nobst part,
proper. In the few instances where defense

counsel could have objected and been
sustai ned, he had a sound strategic reason

for not doing so. Even if certain itens
wer e objectionable, and the Florida Suprene
Court does not feel M . Zi nober’ s

expl anation of why he didn't object was
ei ther not strategic or the strategy was not
sound, the defendant cannot denonstrate that
the results of his trial would probably have
been different. For all, or any one of
t hese reasons, he cannot succeed in this
claim

( PCR V11/ 2056- 57)

Despite Judge Schaeffer’s well reasoned and

fi ndi ngs,

this claim

conmments in question did not constitute fundamental

Chandl er maintains that the court erred in
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coul d, neverthel ess, support his contention that counsel was
ineffective for failing to object to the now challenged
conment s. Essentially, Chandler is trying to achieve through
t he post conviction process what he was not able to do on direct
appeal. This Court has repeatedly held that issues which could
have been, should have been and/or were raised on direct are
procedurally barred in the post conviction proceeding and that
“al | egati ons of ineffective assistance of counsel cannot be used

to circunvent the rule that postconviction proceedi ngs cannot

serve as a second appeal.” Thonpson v. State, 759 So. 2d 650,

663-64 (Fla. 2000)(quoting, Teffeteller v. Dugger, 734 So. 2d

1009, 1023 (Fla. 1999)).

Additionally, when questioned at the evidentiary hearing
about the chall enged coments, trial counsel testified that he
felt that he had “lived” with the case for the duration of his
appoi nt mrent and that everything he did was based on strategy and
techni cal deci si ons. (PCR V10/ 1755-56) He had not objected
during the State’'s initial closing argunent because, in his
experience, it looked bad with the jury to be interrupting the
ot her side’s closing argunent, and he had felt it was a good
recap of the evidence. From body |anguage of the jury, he felt
his own closing went well and that he had established rapport

with sonme of the jurors. He also felt that the State' s final
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closing argunment did not go well for the State and, instead,
hurt the State’'s case as sonme of the jurors seened to be
reacting against the State’s argument. 1In his prior experience,
jurors held it against the State for attacking the defense.

Zi nober recalled that he had finally made several objections and
had noved for mstrial several times during the State’'s fina
closing. (PCR V10/1758-59, 1762-64) He realized he had failed
to object, but that it had been nore inportant to him at the
time to win the case. (PCR V10/1796-97) Trial counsel’s
testinony confirmed a reasonable trial strategy as to any
obj ecti ons which were not nmade and | ends no further support for

the claimthat counsel was ineffective. Ventura v. State, 794

So. 2d 553 (Fla. 2001) (no error where counsel’s failure to
obj ect appears to have been a reasonabl e tactical decision given

the strategy pursued by defense counsel); Provenzano V.

Singletary, 148 F.3d 1327, 1332 (11th Cir. 1998) (“In order to

show that an attorney’ s strategic choice was unreasonable, a

petitioner nmust establish that no conpetent counsel would have

made such a choice”); Mihammad v. State, 426 So. 2d 533, 538
(Fla. 1982) (“Whether to object is a matter of trial tactics
which are left to the discretion of the attorney so long as his
performance is wthin the range of what is expected of

reasonably conpetent counsel.”)
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In the effort to paint defense counsel as ineffective,
Chandl er has unfairly represented the record of the prosecutor’s
closing argunent. While the State accepts the Supreme Court’s
criticism concerning the State’'s rebuttal closing that sone
comment s were thoughtl ess and i nappropriate, the State does not
concede collateral counsel’s position that the argunents as a
whole were either unfair or grossly inproper. Chandl er
exaggerates the inport of the statenments by isolating themfrom
their context and ignoring the defense conduct or argunents to
whi ch they responded. He also takes wunrelated coments,
separated in tinme and context, and conjoins themout of sequence
as if they were nmade in connection with one another.

For instance, Chandler chastises the State for using a
series of adjectives which characterized the defense argunents
as m sl eadi ng. While the descriptions may have been poorly
chosen and nore strident than necessary, the State is allowed
and i ndeed ethically required to respond to defense clains that
it feels are legally or factually inaccurate and logically
inconsistent. The entire relevant quote is as foll ows:

Sonetimes it’s frustrating to sit there
for an hour and listen and not be able to
talk and listen to t he def ense’ s
desperation, distortion, and hal f-truths and
fgfkand wait for your turn to cone up and

M . Zinober told you that it is not your
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job to resolve conflicts in the evidence.
That is sinply not true. The Judge told you
in her initial instructions to you that you
are the finders of the fact in this case and
your job is to establish and resolve
conflicts in the evidence, deciding who is
telling the truth and relying on that
truthful testinony in deciding whether or
not the case is proved beyond a reasonable
doubt is precisely what your job is. To
suggest otherwise is in direct contradiction
to the Judge’s instructions.

(TR V101/ 2614- 15)

Thus the State was correcting what it believed to be a
direct m sstatenment of the | aw by defense counsel concerning the
Judge’s instructions on reasonable doubt and the jurors’
responsibility to deal with conflicts in the testinmny, (TR
V101/2492), a msstatement whose significance did not go
unnoticed by this court. (TR V101/ 2507) The criticism was
clearly relevant and valid, even if poorly expressed.

The State al so perm ssibly criticized Zi nober’s argunent for
chal l enging the State to prove the content of the marine phone
call s between husband and wife. (TR V101/2586) The defense had
successful ly argued that the i nformati on was privil eged and kept
the State fromdi scovering the conversations or introducing them
into evidence. These comments exacerbated an earlier
m sstat ement nmade by Zi nober in which he interrupted his client

when Chandler began to testify about those husband-w fe
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conversations. Instead of just directing his client not to talk
about the issue, Zinober also offered a pretextual explanation
that the conversations were hearsay and therefore inadm ssible
and that the defendant “was not allowed” to talk about them
(TR V98/2189) These misstatenments suggested that introduction
of the conversations was | egally inperm ssible and objecti onabl e
to the State and concealed that his real concern was that by
voluntarily revealing the conversation his client mght waive
t he husband-wife privilege that had been previously asserted.
The comments by the State were perni ssible response to what it
believed to be m sleading conduct and coments by defense
counsel and, as a result, the trial court overruled the defense
counsel’s objection to them

It would have al so been clear to the jury fromthe State’s
obj ections, a nunber of which were sustained, that the State
di sagreed on both the law and the facts articulated in the
def ense cl osi ng. For instance, the State objected to what it
felt were factual m srepresentati ons concerning the testinony of
Chandl er’s daughters and son-in-law and mni srepresentations
concerning the credentials of the expert witness called by the
State in rebuttal. (TR V101/2579)

The State also believed that Zinober’s argunent had

nm sstated | aw of circunstantial evidence and that he had urged
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the jury to msapply the <court’s instruction. Zi nober
repeatedly argued that the instruction required the jury to
exam ne each circumstance in isolation, rather than the proven
circunstances as a collective whole, and to disregard any
circunmst ances which were not by thenselves inconsistent with
i nnocence. (TR V101/2497-2504) The text of the instruction as
wel |l as case | aw over the last 75 years, however, indicate that
the circunstances which have been proven should be considered
t oget her when determning if the State’s circunmstantial evidence

is inconsistent with innocence. See, Hall v. State, 107 So. 2d

246 (Fla. 1925); Chavez v. State, 702 So. 2d 1307 (Fla. 2d DCA

1997) . The court advised the prosecution to deal with the
di fference of opinion in closing argument. (TR V101/2647)

During the course of his closing argunent, defense counsel
made recurring conments on his client’s credibility, defending
Chandl er’ s evasive or inaccurate responses on cross-exan nation
as being a genuine |ack of recollection:

“...That’s if he wanted to lie, he could
have done that. But he came in here and
told you where he was. |If he was trying to
cover his tracks, if he's trying to lie to
you to cover his tracks |ike the prosecutor
is suggesting, then he’'s not going to put
hi msel f stuck at the Gandy Bridge all night
if he’s not stuck at the Gandy Bridge al
night.” (V 101, R 2578-9)

“The guy is doing the best he can to
remenber what happened five years ago. | t
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was five years ago - to tell you as best he
can recall that night what it was when he
went to - snelled the gas, went to crank the
engi ne, the boat wouldn't start, figures
he’s out of gas.” (R 2581)

“[ylJou heard M. Chandler yesterday, two
days ago, on the stand talking to you and
telling you that he did not do this. He is
an i nnocent man. He is an innocent man who
was accused of a rape and ran.

And he sat there - he was a |little nervous,
of course and he was a little bit conbative
with M. Crow - but, |adies and gentlenen,
you can judge the way he acted, his
deneanor, to decide if he's telling you the

truth or if, as M. Bartlett suggested, |'m
sure M. Crow wll suggest on his second
closing, he was |ying. He was |ying. He

was trying to hide.

This is the way he renenbered it. Li ke
other people in the case, he's doing the
best he can to recall what happened five
years ago.

There’s one thing he does renenber that
ni ght. That he was making those calls. He
wasn't killing anybody. He wasn’'t Kkilling
anybody.”
(TR V101/ 2602-
2603)

The State, in response, characterized Chandl er’s expl anati on
(whi ch had been repeatedly supported by his counsel’s argunent)
t hat he couldn’t remenber details because the incident occurred
five years ago and it was not significant to himat the tine,
a “half-truth”. (TR V101/2617) \Wile indeed it had been five

years between his contact with the Rogers wonen and the trial,
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Chandl er admtted he had known he was a suspect in the case
si nce Novenber of 1989, only five nonths after the nurders. (TR
V101/ 2223)

VWi | e Chandl er now portrays the prosecution’s use of certain
words and phrases as constituting a general attack on his
character, examning the coments in context makes clear that
t hey were specific references to relevant evidence in the trial.
Trial counsel characterized the nurders as “nonstrous” and
whoever perpetrated the crime as a “nonster”. (TR V101/ 2562)
Counsel went on to argue that the depravity of these acts were
i nconsi stent with Chandler’s character as reflected in the facts
of the rape case: he had relented fromanally raping Blair when
she told him she had rectal cancer and had apol ogi zed to her
after the rape. (TR V101/ 2562- 2563) The defense argunment
further suggested that the rape case was irrelevant to the
hom ci de and that the facts of the rape were dissimlar and even
inconsistent with the comm ssion of the nurders. After
rebutting M. Zinober’ s argunent that the rape was a romantic or
consensual encounter, the prosecution continued:

“What M. Zinober says is not evidence.
The evidence fromthe wi tness stand does not
support that in any fashion.

What does the rape tell you? The rape
gives you a little bit of insight, a slight
wi ndow i nto t he mal evol ent i nner worki ngs of

Oba Chandler. Two attractive coll ege wonen
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in their md-twenties, unsuspecting, in a
foreign country, in an unfamliar town, in a
conveni ence store, are met by an
ingratiating stranger.

VWhat the rape will tell you is that M.
Chandl er is a chanel eon-1ike person. He can
one m nut e portray t hat ingratiating
Samaritan; and when that is under control,
he becones a brutal rapist or consciencel ess
mur der er .

Judy Blair and Barbara Mttram are in
t he par ki ng | ot. He initiates a
conversation. A year after his wedding, he
is out on Madeira Beach. And what is the
first thing he does in that conversation?

well, he doesn't say, “H, [I'm Oba
Chandler.” He uses a false name. Fromthe
i nception, there is a plan. There is a

scheme to conmt a crine.

It didn’t start the next norning. It
didn't start the next day. It didn't start
when t hings got, quote, out of hand on the

boat . It started with the conversati on.
And he told a convincing tale. Hal f -
truth, half-1lie. “Well, I'"mfrom New Yor k.
That’'s not too far from the Canadi an
border.” Is he from New York? No, he’s

from Ohi o, where the Rogers are from

But, you know, when he net Robert Fol ey,
the man he was closest to in the whole
world, M. Foley didn't knows for a nunber
of years that he was Oba Chandl er and was
told that he was from upstate New York and
found out with sone surprise later on that
he was actually Oba Chandl er from Ohio.

This was a mechanismto lure the people

out. The blue-and-white boat is a trap to
enable himto acconplish his purpose.
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How does he? Judy Blair 1is an
intelligent, articulate, and as M. Zinober
has conceded, a very attractive wonen. She
didn’t need to get aride froma forty-year-
old man |ike Oba Chandl er. I’m sure there
are plenty of guys on the beach that would
have taken her just about anywhere she
wanted to go.

But her guard was down. Here is an
older mn who was ingratiating, Kkind,
nont hreatening, and sinply offering a ride;
and she takes it.

And what does that tell you? Well, you
probably wonder how he coul d acconplish that
with the Rogers wonen. How did he do that?
They were fresh in town, in the sanme day
they show up in town, sonebody’s got them
out on a boat.

How do you know he could acconplish it?
Because he did the exact same thing eighteen
days earlier with people that wer e
intelligent and attractive.”

(TR V101/R 2630-
31)

Thus, in responding to defense argunments challenging the
perti nence of the rape case, the prosecutor used adjectives that
were consistent with both the crines and the wunderlying
circunmstances proven by the evidence. Certainly, the intent
behind the crines as detailed by the evidence and this court’s
sent enci ng order can be no | ess t han mal evol ent .

“Consci encel ess” is an accurate description of the kidnapping

and nmurder of a nother and two children acconplished by throw ng
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t hem over board, bound, gagged and wei ghted, while still alive.
It is certainly mlder than the adjectives used by defense
counsel in describing the nmurder of Joan Rogers and her two
chil dren. It is not error to accurately describe what the
evi dence shows about the crines and t he def endant who was proven
to have commtted them

The prosecutor’s nost caustic coments were in response to
def ense suggestions that the rape of Judy Blair resulted froma
“romantic situation” in which Ms. Blair had been flirting with
t he def endant and sendi ng presumably sexual “signals” throughout
the day. The defense had not contested the fact that Chandler
was the person who had been on the boat with Blair and argued
that they would not challenge the facts of the case or the
credibility of the victim (TR V101/2555-2556) Despite this
strategi c concession, during cross-exam nation of the victim
def ense counsel kept referring to Blair’s assailant by the fal se
name given to her by Chandler as if the person she was
testifying about was soneone other than Chandler. (TR
V101/1626-1643) In light of the inconsistency of this new
approach to the rape case, the prosecution referred to the
def ense approach as being “di shonest” in “trying to suggest what
his position is” and referred to this tactic as a “charade.” (TR

V101/ 2629) The prosecution believed that the defense
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inplication that the rape was a “romantic” situation involving
ei ther inducement by the victim or consent was not based upon
any evi dence before the jury. Further, the prosecution believed
that this defense stratagem was based upon a fear that all ow ng
the victimto respond to these assertions on cross-exam nation
woul d have been nore damaging to the defense case than avoi di ng
the issue. Since these assertions were nmade for the first tine
from the podiumin closing argunent after the defense denied
that they would be an issue in opening statement and after the
defense failed to address the issues on cross-exam nation, the
prosecut or suggested that the argument had been nmde in a
“cowardly” fashion. (TR V101l/2630)

In light of the powerful and uni npeached testinony of the
victimJudy Blair and wi tness Barbara Mottram the prosecution’s
use of these ternms was an unnecessary overreaction to what was
probably an ineffectual defense argunent. Nonet hel ess, these
comrents cannot be construed as an attenpt to enhance the
State’s case by personally attacking the defense attorney’s
character. The underlying points being made were validly
directing the jury to the absence of evidence to support a
def ense argunment and the inconsistency of arguing a position
seemngly <contradicted by the victinms testinony while

purporting not to litigate the facts.
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Chandl er al so conplains that the prosecution characterized
“the defense” as “totally irrational,” comenting that “It’'s
just throw out sone confusion, and naybe there will be enough
snmoke that you can’t see through the conpelling evidence to Oba
Chandler.” (TR V101/2654-2655) Exam nation of the context of
the quote however, shows that these comments were not a
derogati on of the rol e of defense counsel or a specific defense,
but a coment on the fact that certain defense testinony was not
expl ained in the defense closing as having any rel evance to the
def endant’ s guilt or innocence. The defense had call ed a nunber
of witnesses whose testinony the State believed bore no apparent
relationship to any plausible defense theory of the case. One
such witness was Jeffrey Gaines, who cleared tables in the
restaurant at the Gateway Inn in Ol ando where the victinms had
stayed before | eaving for the Tanpa area. Gaines testified that
al though he never spoke to Joan Rogers he believed he had seen
her sitting with a man in the restaurant on one occasi on. He
specifically recalled this occurring on a weekend. (TR
VI96/ 1921- 24) According to a detective, Gaines had been
interviewed within three nonths of the nmurders and had denied
ever seeing the victinms with anyone. (TR V99/2314) Moreover,
ot her evidence made it clear that the Rogers were nowhere near

Orlando or the Gateway Inn during the weekend preceding their
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death. (TR V95/1761; V96/1836-37)

The defense’s only reference to Gaines’ testinony suggested
his inaccurate menory was due to the passage of years since the
incident (TR V101/2582) and that Gaines was “the best” they
could do in showi ng that soneone in Orlando m ght have given t he
Rogers directions. (TR V101/2592) However, Chandl er
acknow edged gi ving the directions | ocated on the brochure found
in the car, which contained both his handwiting and his
fingerprints. (TR V90/1066-1105; V98/2177) The directions to
the boat ranmp and description of the boat were in Joan Rogers’
handwiting on stationery from the Days Inn where they were
staying in Tanpa. (TR V90/1007-1011) Thus, the State believed
that Gaines’ testinony was not only highly suspect and
significantly inpeached, it bore no apparent materiality to
di sproving the State’'s theory of the case or advancing any
def ense theory.

Accordingly, the prosecution’s comments were not only
perm ssible, they were quite simlar to comments nmade by defense
counsel who clainmed to not understand the prosecution’s theory
of the case, to not wunderstand the prosecution’ s theory
concerning certain evidence, and that either certain prosecution
evi dence or the prosecution case as a whole didn't nmake sense.

(TR V101/ 2574, 2576, 2586, 2596, 2606) The prosecution’s
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comrents were also made in the context of defense counsel
berating the quality and content of prosecution testinony as
being wunreliable and “unworthy of belief”, and accusing
prosecutors of “m xing and nuddling” the evidence of the Blair
rape with the Rogers nurders, and of “going nuts” over a
particul ar witness’ testinony. (TR V100/2521-23, 2527, 2532,
2534; V101/ 2556, 2570) The defense also suggested that
wi tnesses had falsified their testinony because the State had
given thema “get out of jail free” card and would control their
future in the state prison system (TR V101/2527)

I n arguing that the prosecution expressed personal opinion
about the defendant’s guilt, Chandler conmbines two isolated
statenments, one fromASA Bartlett’s initial closing and a second
from ASA Crow s closing in which he expresses agreenent with
Zi nober’s claimin opening statenent that Chandler was the only
person in the courtroomwth firsthand know edge of whether he
mur dered the Rogers wonmen. \When these disparate coments are
placed in the context of several hours of argunents by two
separate prosecutors covering well over one hundred pages of
transcript, it is clear they are not what collateral counsel
cl ai ns. Throughout all three closings the prosecutors and
def ense counsel analytically argued the inport and credibility

of the evidence and witnesses in the case by nmaking direct
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statements and wi thout predicating each sentence with the
qualifications that “the evidence shows”. Yet the prosecution’s
arguments are repeatedly based on analysis of the substantive
evidence before the jury and do not contain an attenpt to
bol ster the State’s case either by relying on their personal
credibility as public servants or by inplying that they have
know edge beyond t hat contained in the evidence which the jurors
heard. No reasonable juror would have interpreted the cl osings
as an attenpt to do so.

Chandl er al so clains that Zinober failed to tinmely object to
comments by the State that allegedly concerned his client’s
exercise of his rights toremin silent. This position assunes
t hat Chandl er retained |l egal right to refuse to answer questions
wi thout any detriment to his credibility and that the
prosecutors, who did not nention his invocation of the Fifth
Amendnent ,4 did inproperly conment on this alleged right. A
review of Chandler’s testinmony, however, reveals that he gave
numer ous evasive and inaccurate answers to relevant cross-
exam nation questions. His claimthat this was due to genuine

| ack of recall was belied by his ability to provide nmany al | eged

4 In fact, it was defense counsel that first referred to
Chandl er’ s repeated invocation of the Fifth and asked the jury
to hold his use of the Fifth against counsel rather than
Chandl er. This comment was objected to by the State and the
obj ection sustained by the Court.
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details when it was beneficial to him Mor eover, during his
direct examnation Chandler had failed to counter the
incrimnating testinony of his daughters, Valerie Troxell and
Krystal Mays and his son-in-law Rick Mays.®> Chandler did not
claimthe Fifth Amendnment in regard to the various matters as to
which they testified, even though according to his Ilater
expl anations, their testinony related nore to the Madeira Beach
rape case rather than the Rogers hom cides. (TR V98/2199, 2224,
2226- 2233) In this context, the State’s comrent to consider
Chandl er’ s avoi dance of relevant issues and his evasiveness on
ot her issues, was a perm ssible and appropriate response to the
def ense counsel’s own attenpts to bolster his <client’s
credibility.

During the trial, Chandler clainmed his refusal to tal k about
the rape case was not based on a concern that the answers m ght
incrimnate himor chose to answer questions w thout asserting
the Fifth. (TR V98/2200, 2236, 2238, 2278) Since the Court had
ruled that the WIlliams Rule evidence was relevant to prove

issues of intent and identity in the Rogers nurders, it was

5 He defended his failure to talk about the testinmony of his
daughters and son-in-law as being because “he had not had the
opportunity” to do so. He then attenpted to redirect
exam nation to categorically deny everything they testified to
as false, but was forced on re-cross to admt the accuracy of
much of their testinony.
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clearly perm ssible cross-exam nation both because it was within
the scope of defendant’s testinony and because it was rel evant

totest the credibility of his fabrications. Chandler v. State,

702 So. 2d 186 (Fla. 1997); U.S. v. Beechum 582 F.3d 898 (5th

Cir. 1978); U.S. v. Brannon, 546 F.2d 1242 (5th Cir. 1977); Cf.

Johnson v. U.S., 318 U.S. 189 (S. Ct. 1943).

Clearly, the rape of Judy Blair was relevant to Chandler’s
claimed denials of intent and culpability in the Rogers
hom ci des. Moreover, inquiry into his flight and other bizarre
behavi or in Novenmber of 1989 was relevant to issues raised by
hi s expl anati ons and deni al s on direct exam nation. Hi s dubious
explanation for this incrimnating behavior was inextricably
intertwined with evidence of his responsibility for the Madeira
Beach rape. As this Court found on direct appeal, by
voluntarily taking the stand in his own defense, a defendant
wai ves any privilege to avoid testifying about relevant
incidents, and a jury would be constitutionally permtted to

draw an adverse inference from his refusal to answer rel evant

guestions. Chandler v. State, 702 So. 2d 186, 196 (Fla. 1997)
As Zinober mde clear during his testinmony at the

evidentiary hearing, the defense invoked this strategy not from

a genuine concern for incrimnation in a future trial of the

rape case but to avoid juxtaposing Chandler’s explanation

86



against the victims highly credible testinony in the nurder
case. It was equally clear that the court would allow inquiry
and that Chandl er would be forced to suffer the inferences that
woul d follow from his conduct. The court did not give curative
instructions concerning the defendant’s invocation of the
“Fifth”, refused repeated requests for m strials based upon the
State’s questions and rebuffed the defense counsel’s attenpt to
suggest to jurors that the decision was counsel’s rather than
the client. Thus, while the State had an arguable basis for
comenting on the defendant’s silence, it refrained from doing
so. Certainly, in light of the rulings of the court, the
i nconsi stency of defendant’s invocation of the Fifth Amendnent,
his selective use of the Fifth Amendnent even for questions
concerning the Blair rape case, and his repeated invocation of
the Fifth Anmendnment in front of the jury, any inproper conment
woul d have been harmless and did not constitute reversible
error.

Taken as a whole, the prosecutor’s closing focused on the
strength of the evidence against Chandler and responded to
factual and | egal m sstatenments and | ogical inconsistencies in
t he defense evidence and argunent. Under these circunstances,
def ense counsel’s strategic decision not to object to what he

considered a “nmean-spirited” and ineffectual rebuttal argunent,
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the lower court properly found that this was a reasonable
decision and did not constitute ineffective assistance of
counsel .

In conclusion, Chandler has neither established deficient

performance nor prejudice fromthe actions of his trial
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CONCLUSI ON

Based on the foregoing facts, argunments and citations of

authority the decision of the | ower court should be affirned.
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