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STATEMENT OF THE CASE AND FACTS

Def endant was charged, in an indictnent filed on March 17,
1992, in the Eleventh Judicial Crcuit of Florida in and for
M am - Dade  County, Fl ori da, case nunber 91- 33268, wth
commtting, on Septenber 16, 1991: (1) the first degree nurder
of Kathy WIllians Good and (2) the arnmed burglary of Ms. Good’s
home with an assault. (R 4-5)! The matter proceeded to trial
on January 25, 1993. (R 7) On January 29, 1993, the jury found
Defendant gquilty as charged on both counts. (R 55-56) The
trial court adjudicated Defendant in accordance with the jury
verdicts. (R 88-89) After a penalty phase proceeding, the
jury recommended a sentence of death for the nurder of M. Good
by a vote of 8 to 4. (R 84)

The trial court followed the jury's recomendations and
i nposed death sentences for the nurder. (R 94-98) The trial
court also sentenced Defendant to 22 years inprisonnment for the
burglary and ordered that the burglary sentence be served

consecutively to the death sentence. 1d. In support of the

death sentence, the trial court found four aggravating

circunstances: (1) prior violent felonies based on Defendant’s

1 The synmbols “R 7, “T.” and “ST.” wll refer to the
record on appeal, transcript of proceedings and supplenental
transcript of proceedings in Defendant’s direct appeal, Florida
Suprene Court Case No. 82,349, respectively. The parties wll be
referred to as they stood in the | ower court.
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two prior North Carolina convictions for arnmed robbery and his
prior Florida aggravated battery conviction; (2) during the
course of a burglary; (3) heinous, atrocious and cruel (HAC;
and cold, calculated and preneditated (CCP). (R 94-96) The
trial court found nothing in mtigation and expressly rejected
the testinony of Defendant’s sisters because their opinions were
inconsistent wwth the evidence. (R 97)

Def endant appealed his convictions and sentences to this
Court, raising 6 issues:

I .
WHETHER THE TRIAL COURT ERRED IN STRIKING JURORS
KOZAKOABKI  AND OSHI NSKY FOR CAUSE ON THE BASIS THAT
THEY COULD, UNDER NO CI RCUMSTANCES VOTE TO | MPOSE THE
DEATH PENALTY?

1.
WHETHER THE TRI AL COURT REVERSI BLY ERRED BY COMVENTI NG
TO THE JURY ON THE DEFENDANT' S BURDEN OF PROOF AND
UPON THE RI GHT TO REMAI N SI LENT?

L.
WHETHER THE TRI AL COURT ERRED I N | NSTRUCTI NG THE JURY
AS TO THE AGGRAVATI NG FACTOR OF HEI NOUS, ATROCI QUS OR
CRUEL?

| V.
WHETHER THE TRIAL COURT ERRED IN FIND NG THAT THE
AGGRAVATI NG FACTOR OF “HEINOQUS, ATROCIOQUS AND CRUEL”
APPLI ED TO THE FACTS OF TH S CASE?

V.
WHETHER THE TRIAL COURT ERRED [N FIND NG THAT
AGCGRAVATI NG FACTOR CF “ COLD, CALCULATED AND
PREMEDI TATED" ?

VI .
WHETHER THE TRIAL COURT ERRED IN | MPOSING THE DEATH

2



PENALTY?
Initial Brief of Appellant, Florida Suprene Court Case No.
82,349, at 11. The Court affirmed Defendant’s convictions and
sentences on Septenber 26, 1996. Cunmi ngs-el v. State, 684 So.
2d 729 (Fla. 1996). In doing so, this Court found the follow ng
facts:

The defendant, Fred Cunm ngs-El dated the victim
Kathy Good, for a short period and the two Iived
together for several nonths. After the relationship

ended, Cumm ngs-El harassed Good and she eventually
obtained a restraining order after he assaulted her at

a neighbor's house. He then nade nunerous verbal
threats, such as: "Kathy, 1'm going to kill you.
Kathy, |'m going to kill you[ ]"; and "I |ove her.
If I can't have her, nobody [can] have her"; and
finally "If | can't have you, ain't nobody going to
have you."

Cumm ngs-El broke into Good's hone in the early
nmorni ng hours of Septenber 16, 1991, and stabbed her
several tinmes while she was sleeping, killing her.
Sever al peopl e heard Good' s Screans and saw
Cumm ngs-El at the scene. Good' s eight year-old son
Tadarius, was asleep in bed with his nother and awoke
to see Cumm ngs-El "punching" his nother. Good' s
twenty year-old nephew, M chael Adans, was asleep on
the floor of Good's bedroom and saw Cunm ngs- El
fleeing from the house. And Good's nother, Daisy
Adans, confronted Cumm ngs-El as he was l|eaving the
bedr oom Cumm ngs- El, whose face was only one or two
feet from Daisy's, shoved Daisy to the ground and ran.
Good then staggered from the bedroom and col |l apsed in
her nother's arns, saying "Fred, Fred."

ld. at 730-31.
In affirmng, this Court found the clains regarding the

excusal of the venirenenbers, the alleged comment on the right



to remain silent and the allegedly inproper HAC instruction were

procedurally barred. ld. at 731. This Court held that HAC and
CCP were properly found and anply supported by the record. | d.

Finally, this Court held that the sentence was proportionate.

| d. Def endant sought certiorari review in the United States
Suprene Court, which was denied on June 16, 1997. Cumm ngs- El
v. Florida, 520 U. S. 1277 (1997).

After nunerous stays and extension of tine fromthis Court,
Defendant filed his initial shell notion for post conviction
relief on May 13, 1998. (PCR 32-46)2 After CCRC South withdrew
and registry counsel was appointed, Defendant filed his Anmended
Motion for Post Conviction Relief on May 24, 1999. (PCR 49-77)
In this notion, Defendant raised 11 clai ns:

I .
DEFENDANT’ S RI GHTS UNDER THE FI FTH, SI XTH, EI GHATH, AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON, AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTI ON, WERE VI OLATED BY COUNSEL' S
| NEFFECTIVENESS DURING VO R D RE IN FALING TO
PRESERVE FOR APPELLATE REVIEW THE ACTIONS OF TH' S
COURT IN STRIKING TWO MEMBERS OF THE JURY PANEL FOR
CAUSE FROM SERVING AS JURORS VWHO SAID ON VO R DI RE
THAT ALTHOUGH THEY DIDN' T WANT TO RECOMVEND THE DEATH
PENALTY, THEY WOULD DO SO |F FOLLONNG THE LAW
REQUIRED IT, AND BY SUCH COUNSEL’S FAILING TO

2 The synbols “PCR” and “PCR-SR” wll refer to the
record on appeal and supplenental record on appeal 1in the
i nstant appeal, respectively. The synbol “PCT.” will refer to
the transcript of proceedings contained in volunme 5 of the
record on appeal in the instant appeal.
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ADEQUATELY OBJECT TO THE OUTRAGEQUS PROSELYTI ZI NG OF
THE JURY PANEL DURI NG VO R DI RE BY THE PROSECUTI ON.

1.
THE DEFENDANT[] WAS DENI ED THE EFFECTI VE ASSI STANCE AT
THE GUI LT/ I NNOCENCE PHASE AND THE PENALTY PHASE OF THE
TRI AL, IN VIOLATION OF H'S SIXTH, El GHTH AND
FOURTEENTH AMENDMENTS TO THE U.S. CONSTI TUTI ON BY THE
FAILURE OF HS TRIAL COUNSEL TO CALL DAPHNE ROBERTS AS
A W TNESS.

L.

DEFENDANT WAS DENIED H'S RIGHTS UNDER THE SI XTH,
EIGATH AND FOURTEENTH AMENDMENTS TO THE U S
CONSTI TUTION  AND THE COUNTERPART PROVISIONS OF THE
FLORI DA CONSTI TUTION BY A COMBINATION OF TH' S COURT
NOT BEING REQU RED BY FLORIDA LAW TO SPECI FI CALLY
REQUIRE THE JURY TO MAKE SEPARATE FINDINGS ON THEIR
VERDI CT OR VERDI CTS AT THE GUI LT/ | NNOCENCE PHASE W TH
RESPECT TO THE PROSECUTION' S CLAIM FOR PREMEDI TATED
FIRST DEGREE MJRDER AND FOR FIRST DEGREE FELONY
MURDER;, BY THE COURT NOT NEVERTHELESS DO NG SO, BY THE
FAI LURE OF DEFENDANT' S TRI AL COUNSEL TO MAKE A REQUEST
THAT SUCH BE DONE; AND BY THE ACTION OF THE
PROSECUTI ON | N ACTUALLY ARGUING TO THE JURY THAT IT
COULD LAWULLY RETURN A VERDICT FOR FIRST DEGREE
MURDER BASED UPON SI X JURORS HAVI NG VOTED FOR FI RST
DEGREE PREMEDI TATED MJURDER AND SI X JURORS HAVI NG VOTED
FOR FI RST DEGREE FELONY MJRDER, AND, LASTLY, BY THE
FAILURE OF THE DEFENDANT'S TRIAL LAWER TO EITHER
OBJECT TO SUCH ARGUMENT OR TO MOVE THAT | T BE STRI CKEN
AND DI SREGARDED.

| V.
DEFENDANT WAS DENIED H'S RIGHTS UNDER THE SI XTH,
EIGATH AND FOURTEENTH AMENDMENTS TO THE U S
CONSTI TUTI ON  AND UNDER THE COUNTERPART PROVI SI ONS OF
THE FLORIDA CONSTITUTION BY THE FAILURE OF TRIAL
COUNSEL TO RAISE AN OBJECTION TO A STATEMENT BY THI S
COURT TO THE JURY TO THE EFFECT THAT WH LE I'T WOULD BE
POSSIBLE FOR THE DEFENSE TO NOT UTTER A WORD
THROUGHOUT THE WHOLE TRIAL, THAT WOULDN T AND
SHOULDN' T HAPPEN, THE FAILURE OF HI S COUNSEL TO RAI SE
AN OBJECTI ON THERETO HAVI NG PROVEN TO BE A BAR TO TH' S
| SSUE BEI NG RAI SED ON APPEAL. AND, OF COURSE, THE
MAKING OF THI'S STATEMENT IN THE FIRST | NSTANCE

5



VI OLATED THESE CONSTI TUTI ONAL RI GHTS OF THE DEFENDANT.

V.

DEFENDANT WAS DENIED THE EFFECTIVE ASSI STANCE OF
COUNSEL AT THE SENTENCING PHASE OF H'S TRIAL, IN
VIOLATION OF THE  SI XTH, ElGATH AND FOURTEENTH
AMENDMENTS, BY SUCH COUNSEL’S FAILING TO ADEQUATELY
| NVESTI GATE AND PREPARE M Tl GATI NG EVI DENCE; | NCLUDI NG
| NVESTI GATI NG WHETHER THERE WAS AVAI LABLE EVI DENCE TO
CONTEND FOR THE APPLICABILITY OF MENTAL HEALTH
M Tl GATI NG EVI DENCE, FAM LY RELATED, AND OTHER TYPES
OF M Tl GATI NG EVI DENCE.

VI .

DEFENDANT WAS DENIED H'S RIGATS UNDER THE FOURTH,
FI FTH, SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTITUTION, AND THE CORRESPONDI NG
PROVI SIONS OF THE FLORI DA CONSTI TUTI ON, WHEN THE COURT
FOUND ONE OF THE AGGRAVATI NG FACTORS | N SUPPORT OF THE
DEATH SENTENCE TO BE THAT THE MJRDER OCCURRED DURI NG
THE COMM SSION OF A FELONY, BECAUSE THAT FI NDI NG WAS
DUPLI CATI VE OF ONE OF THE BASES FOR THE CONVI CTI ON FOR
FIRST DEGREE MJRDER, i.e., FELONY-MJRDER, WHEN THE
COURT FOUND ANOTHER AGCGRAVATI NG FACTOR | N SUPPORT OF
THE SUPPORT OF THE DEATH PENALTY TO BE, “THE CAPI TAL
FELONY WAS....COMMTTED IN A COLD, CALCULATED AND
PREMEDI TATED MANNER W THOUT PRETENSE OF MORAL OR LEGAL
JUSTI FI CATI ON BECAUSE THAT FI NDI NG WAS DUPLI CATI VE OF
THE BASIS FOR THE CONVI CTI ON FOR FI RST DEGREE MJURDER,
i.e., PREVED TATED MJRDER.

VI,

DEFENDANT WAS DENIED H'S FAIR TRIAL, DUE PROCESS AND
OTHER | NVOLVED FEDERAL AND STATE  CONSTI TUTI ONAL
PROTECTI ONS UNDER THE SIXTH, EIGHTH AND FOURTEENTH
AVENDVMENTS TO THE U.S. CONSTITUTION AND THE
CORRESPONDI NG PROVI SIONS OF THE FLORI DA CONSTI TUTI ON
BY THE ACTIONS OF THE COURT IN FINDING APPLI CABLE TO
H M BOTH THE AGGRAVATING Cl RCUMSTANCE SET FORTH IN
SECT. 921.141(5)(H), i.e., THAT THE CAPI TAL FELONY WAS
ESPECI ALLY HEINOUS, ATROCIOUS AND CRUEL AND THE
AGGRAVATI NG CI RCUMBTANCE SET FORTH IN  SUBSECTI ON
(5)(1) OF THE SAID STATUTE, i.e., THAT THE CAPITAL
FELONY WAS....COW TTED IN A COLD, CALCULATED AND
PREMEDI TATED MANNER, W THOUT PRETENSE OF MORAL OR
LEGAL JUSTIFI CATION, FOR THE REASON THAT THESE TWD

6



AGGRAVATI NG Cl RCUMSTANCES ARE AT LEAST PARTIALLY
DUPLI Cl TOUS OR AT LEAST PARTI ALLY SO

VIIT.
DEFENDANT WAS DEPRIVED OF A LEVEL PLAYING FIELD AT
BOTH PHASES OF THE TRI AL BECAUSE HI S ATTORNEY FAl LED
TO REQUEST THIS COURT TO APPO NT A SECOND LAWER TO
ASSIST IN H'S REPRESENTATION WHEN THE PROSECUTI ON
CONSI STED OF TWO LAWERS FROM BEG NNI NG TO END.

I X.

DEFENDANT' S TRIAL WAS FRAUGHT W TH PROCEDURAL AND
SUBSTANTI VE ERRORS, AND THE OQOUTCOME THERECF WAS
MATERI ALLY  UNRELI ABLE BECAUSE THERE WAS NOTI AN
ADEQUATE AMOUNT OF ADVERSARI AL TESTING DUE TO THE
CUMJULATIVE  EFFECT OF I NEFFECTIVE ASSI STANCE OF
COUNSEL, AND PROSECUTORI AL M SCONDUCT W TH THE RESULT
THAT HE WAS DEPRI VED OF A FAIR TRI AL.

X
DEFENDANT” S SENTENCE OF DEATH SHOULD BE VACATED
BECAUSE A COWENT MADE BY TH'S COURT RAISES THE
QUESTION AS TO WHETHER | T WAS | NFLUENCED | N ANY MANNER
BY DEFENDANT’ S HAVI NG TOLD THE COURT THAT HE WANTED TO
BE SENTENCED TO DEATH SHOULD THE JURY FIND H M GUILTY
AS CHARCED.

Xl .
THE DEATH PENALTY 1S PER SE CRUEL AND OR UNUSUAL
PUNI SHVENT AND, ALTERNATI VELY, EXECUTI ON BY

ELECTROCUTION IS CRUEL AND/ OR UNUSUAL PUNI SHVENT, AND
THE PUTTI NG OF DEFENDANT TO DEATH EI THER IN OR QUT OF
THE ELECTRIC CHAIR VI OLATES H'S MOST BASIC RIGHT AS A
CH LD OF GOD TO NOT HAVE H S LIFE TAKEN FROM H M AND
H D MORE NARROW ABOVE- DESCRI BED RI GHT UNDER THE EI GHTH
AMENDMENT TO THE U. S, CONSTI TUTI ON AND THE COUNTERPART
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON.

(PCR  49-77) In claim V, Defendant asserted that his counsel

shoul d have investigated mtigation but did not allege what

an

investigation would have produced that could have

presented. (PCR 59-63)

such

been



After the State filed its response, the |ower court
conducted a Huff hearing on July 23, 1999. (PCT. 1-58, PCR-SR
2056-08) During this hearing, Defendant asked for an evidentiary
hearing on the clains regarding ineffective assistance at voir
dire but did not assert any factual dispute that needed to be
settl ed. (PCT. 5-99) On the <claim regarding ineffective
assistance for failing to <call Daphne Roberts, Defendant
acknow edged that the claim “probably shouldn’t be here.” (PCT.
9) Defendant presented no argunment on his claim of ineffective
assistance of counsel for failing to object to the coment in
voir dire. (PCT. 15)

Wth regard to the claim of ineffective assistance of
counsel, post conviction counsel admtted that he had been
unable to specifically plead what type of mtigation could have
been presented because Defendant did not want mtigation
presented, either at the time of trial or in the post conviction
pr oceedi ngs. (PCT. 15-24) In fact, Defendant had refused to
provide releases for his records and generally refused to
cooperate with an investigation into mtigating circunstances.
(PCT. 15-24) The State pointed out that the record fromthe tine
of trial revealed that trial counsel had the sanme problem
obt ai ni ng cooperation from Defendant, that counsel had then had

a conpetency evaluation conducted on Defendant and that



Def endant had been found conpetent. ( PCT. 24-27) Post
conviction counsel suggested that trial counsel should have
obtained the services of nental health professionals and
investigators to try to convince Defendant to have cooperated.
(PCT. 30-33) However, post conviction counsel admtted that
Def endant may not have cooperated even if these steps had been
t aken. (PCT. 30-33) Wen pressed for a factual basis for the
claim Defendant asserted that trial counsel should have exerted
nore efforts to convince Defendant to allow the presentation of
mtigation and should have presented evidence that Defendant
cane from a dysfunctional famly. (PCT. 36-37) The State
contended that even this assertion was legally insufficient but
agreed to a limted evidentiary hearing in an abundance of
caution. (PCT. 43-47)

After the hearing, the lower court summarily denied all of
the clains except claim V. (PCR 78-81) The |ower court found
al | of the clainse were procedural ly barred, facially
insufficient and/or conclusively refuted by the record. | d.
However, the lower court granted an evidentiary hearing on the
claim of ineffective assistance of counsel for failing to
investigate and present mtigation out of an abundance of

cauti on. | d.

After t he Huf f heari ng, Def endant expressed hi s



di ssatisfaction with his registry counsel. (PCR-SR. 277-78)
After conducting a Nelson inquiry, the |ower court discharged
Defendant’s first registry attorney and appointed new registry
counsel . (PCR 104-05, PCR-SR 278-94, 328-30, 375-407, 412-
15) Even during the Nelson inquiry, Defendant insisted that he
did not want mtigation presented. (PCR-SR 285-87, 334-36)

On June 22, 2000, six nonths after appointnent of new
counsel, Defendant filed his second anended notion for post
conviction relief. (PCR 112-20) This notion adopted the clains
plead in the first anmended notion and added 3 additional clains:

X
TRIAL COUNSEL FOR [DEFENDANT] WAS | NEFFECTIVE FOR
FAI LI NG TO ARGUE THAT THE STATUTORY AGGRAVATI NG FACTOR
OF “COLD, CALCULATED AND PREMEDI TATED® (CCP), UNDER
THEN- EXI STING CASE LAW WAS | NAPPLI CABLE UNDER THE
FACTS OF THE | NSTANT CASE.

X,

TRI AL COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO OBJECT TO
THE STATE'S RECALLING GU LT PHASE W TNESSES DAI SY
ADAMS AND JERRY ADAMS |IN THE PENALTY PHASE, WHERE
THEI R  TESTI MONY, I NTENDED TO SUPPORT A FIND OF
“HElI NOUS, ATROCI QUS, OR CRUEL" (HAC), WAS VI RTUALLY
| DENTI CAL TO THAT WH CH THEY PROVI DED DURI NG THE GUI LT
PHASE.

Xl V.
TRI AL COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO | NTERVI EW
MARTHA WOODEN AND DI ANE ST. FLEUR, OR TO OIHERW SE
OBTAIN AND RECORD | NFORVATION FROM THEM RELATED TO
POTENTI AL NON- STATUTORY M Tl GATI NG Cl RCUMSTANCES
ARl SI NG FROM [ DEFENDANT" S] FAM LY HI STORY.

| d. On July 14, 2000, Defendant filed a third amended notion
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for post conviction relief. (PCR 132-40) This notion again
adopted the previously filed clains and added an additional
claim
XV.
UNDERSI GNED COUNSEL, IN THE COURSE OF | NVESTI GATI NG
THE PREVI QUSLY- STATED CLAIMS, HAS LEARNED THAT A KEY
STATE WTNESS, TADARIUS WLLIAMS, THE SON OF THE

DECEDENT, HAS TWCE RECANTED H'S | DENTIFI CATION OF
[ DEFENDANT] AS HI'S MOTHER S ASSAI LANT.

The State filed a consolidated response to the second and
third anended notions, asserting, inter alia, that the clains in
these notions were tinme barred. (PCR 163-96)

On July 27, 2000, Defendant filed a supplenent to claimV,
adding specific allegations about what nonstatutory mtigation
counsel had allegedly been ineffective for failing to present.
(PCR 197-204) On Septenber 25, 2000, the lower court held a
second Huff hearing on the newly added clains. (PCR-SR. 585-
672) During the hearing, Defendant asked that claim XIV be
considered as a supplenent to claimV. (PCR SR 601) The | ower
court found that the additional clains were untinely but agreed
to consider them (PCR-SR. 2050) However, the |ower court
summarily denied all of the additional clainms, except claim XV,
which it considered to be a supplement to claim V. (PCR- SR.

2049-55) The |ower court also denied claim XV w thout prejudice
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to the presentation of sworn testinony by Tadarius WIIlians that
he was recanting his trial testinmony. (PCR SR 2049-55)

At the evidentiary hearing, Defendant called his sister,
Cat herine Covington, his niece, Catherine Woden, his mddle
school principal, Mses Pool, the nother of four of his
children, Deborah Dawson, his son Frederick and a chil dhood
friend, Eddie \Webster to testify r egar di ng mtigation.
Def endant also presented the testinony of three expert
w tnesses, Dr. Lynn Schram Dr. Merry Haber, and Dr. Bruce
Fr unki n.

Def endant’s sister, Catherine Covington, testified that
Defendant’s nother, Mrtha Woden, was a “good nmamm” and “a
fair nother”, but was not the type of parent to stay honme wth
the children. (PCR-SR. 802-03) | nstead, she preferred to stay
out of the house playing cards. (PCR-SR. 803) Nonet hel ess
Defendant’s nother was strict disciplinarian who would “beat”
her children for their wong doings. (PCR-SR. 818-23) Ms.
Covington also testified that despite the fact Defendant’s
not her had several boy friends, Defendant had no real adult nale
role nodel while growing up and that Defendant grew up in a
nei ghborhood filled with drug related activity. (PCR-SR. 881,
815-16)

When Defendant was twelve or thirteen years old, M.
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Covi ngton discovered that he was using drugs. (PCR-SR. 823,
826) Al t hough she never saw him use drugs, she observed him
whi l e under the influence. (PCR- SR. 824-25) She knew that he
was under the influence of narcotics because of his red eyes and
because he “wasn’t normal.” (PCR-SR 825-26)

Ms. Covington also testified that Defendant had four
children and that when he returned from prison in North
Carolina, the children lived alone wth Defendant. (PCR- SR.
833- 34) The famly did not fear for the children’s safety
because Defendant “loved his kids.” (PCR-SR. 836) Wiile the
children lived wth Defendant, he interacted with them and took
themto the store and to the park. (PCR-SR 837) M. Covington
never heard that Defendant had abused his children. (PCR- SR.
838) Ms. Covington also testified that Defendant was concerned
about the children’ s education and upbringing and tried to teach
them to be responsible notw thstanding his own m stakes. ( PCR-
SR 839-41)

Ms. Covington also testified that before the trial in
January 1993, she did not speak to trial counsel or anybody from
his office and that to her know edge, no attenpts were nade by
counsel to talk to Defendant’s famly. (PCR-SR. 842-44) Ms.
Covi ngton spoke to trial counsel for the first time inmediately

before she testified. (PCR-SR. 844-47) Ms. Covington testified
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that she was available to speak to trial counsel at all tines
after Defendant’s arrest and would have cooperated with counse
if asked. (PCR SR 848)

During cross-examnation, M. Covington denonstrated that
her recall of Defendant’s famly history was not very accurate.
(PCR- SR 851-63) In fact, her nenory was so deficient, she did
not even know her brother’s age, and she could not state with
certainty who was living wth Defendant at any given point in
his life. (PCR-SR. 851-63) Nor could she recall wth any
certainty the nature of Defendant’s prior convictions and the
dates of his incarceration. (PCR-SR 866-76)

Ms. Covington’s testinony that Defendant was a |oving and
caring father who hel ped raise his children was inpeached by the
fact that she did not seem to recall that Defendant was
incarcerated the majority of the children’s lifetine. Ms.
Covington testified that Defendant was arrested in 1973 and sent
to the Job Corps program that he was arrested and convicted in
California for possession of concealed firearm and for public
possession of a firearm that he was convicted in North Carolina
for two arned robberies and was sentenced to twelve years in
prison, that he was arrested and convicted in Quincy, Florida
for aggravated battery within nonths of his return from North

Carolina, and that he was arrested for this nmurder within nmonths

14



of his release from prison for the Quincy conviction. (PCR- SR
866- 76)

Ms. Covington admtted that neither she nor any of her
famly nmenbers had witnessed the crinme and that, although aware
of the fact that Defendant was facing trial, neither she nor her
famly nmenbers made any attenpt to contact trial counsel prior
to trial. (PCR-SR. 875-83) Ms. Covington finally admtted
that although she grew up in the same hone and the sane
nei ghbor hood as Defendant, she had never been arrested and she
had never tried illegal drugs. (PCR-SR 828, 897)

Cat heri ne Whoden, Defendant’s niece, testified that she was
raised in her grandnother’s four bedroom hone w th Defendant,
sone of Defendant’s siblings and eight to ten of her
grandnot her’ s grandchi | dren. (PCR- SR 910-12) According to M.
Whoden, Defendant’s nother was very strict disciplinarian who
had a quick tenper and would punish the punish the children for
ski ppi ng school and not cleaning the house. (PCR-SR. 914-15)
She saw Defendant’s nother “whoop” Defendant with a nop handl e
an extension cord and a belt. (PCR SR 915-21)

Ms. Woden first becane personally aware that Defendant was
using drugs after he returned from serving tinme in prison in
North Carolina. (PCR-SR. 922) M. Woden personally saw

Def endant using crack cocaine one tinme while Defendant’s twelve
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or thirteen year old son was sleeping in the next room ( PCR-
SR 924- 26)

Ms. Whoden also testified that Defendant was a good father
who spent time with his children and made the children to do
chores around the house. (PCR-SR 934-73, 943, 945)

Ms. Wboden did not speak to trial counsel until the day the
jury returned a verdict against Defendant. (PCR- SR  959)
According to Ms. Woden, trial counsel told her that she m ght
be called as a wtness, but he never spoke to her about her
potential testinmony. (PCR-SR 959-62)

During cross-exam nation, M. Woden admtted that Defendant
was not a being a good father when he repeatedly commtted
crimes, was arrested and was incarcerated. (PCR- SR 967-71) M.
Whoden’s testinony that Defendant was a good father was further
i npeached by the fact that she could not recall how nuch tine
Def endant actually spent with the children and how rmuch tinme he
spent in prison before he was arrested for the nmurder in 1991
(PCR-SR. 967-71) Ms. Woden’s testinony was finally inpeached by
her adm ssion that “good father’s (sic) don’t use drugs” and
that children often | earn by exanple. (PCR-SR 978, 980-81)

Moses Poole, forner Assistant Principal of Cutler Ridge
Junior High, nmet Defendant when Defendant was in the seventh

gr ade. (PCR-SR. 986) While Defendant was a student at Cutler
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Ri dge Junior High, he was friendly, pleasant, and well |iked by
his peers. (PCR-SR. 987-89, 991-92) Defendant was not a
di sci pline problemand was an average student. (PCR-SR 990)

On cross-exam nation, M. Poole testified that he never
observed Defendant under the influence of drugs when Defendant
was in the seventh, eighth or ninth grades. (PCR-SR. 998) M.
Pool e did speak to Defendant’s nother about Defendant’s sister
Anni e and brother Jules. (PCR- SR 992-97) Ms. Woden did not
appear to cooperate regarding the discipline of these two
children, but rather seemed unable to control their behavior.
(PCR-SR. 1000- 01)

Debor ah Dawson, the nother of four of Defendant’s children,
testified for the defense. Al though they were never legally
marri ed, she and Defendant were together nine years. (PCR- SR.
1419) She net Defendant when she was fifteen or sixteen years
old and was pregnant with her first child within a nonth of
having net Defendant. (PCR-SR. 1420) She knows Defendant was
using drugs while they were living in California because she and
Def endant wused drugs together in California. (PCR-SR. 1423)
Ms. Dawson never used drugs until she lived with Defendant in
Cal i fornia. (PCR-SR. 1423) Usually, the two would use crack
cocai ne together. (PCR- SR 1423-24) She did not know what

anount of drugs Defendant used when he was not with her. ( PCR-
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SR 1424-25) During her time with Defendant, he appeared to be

“in control wth his drugs when he was using drugs.” (PCR- SR.
1427) She did not know if Defendant al so abused al cohol. (PCR-
SR. 1428)

Ms. Dawson admitted that she and Defendant argued whil e they
were together and that Defendant had slapped her *“a couple of
tinmes.” (PCR-SR. 1431) Ms. Dawson denied that Defendant was
verbally abusive and clained that Defendant did not hit her
har d. (PCR-SR. 1432-33) Defendant was not physically or
verbal ly abusive toward the children. (PCR SR 1432-33)

During cross-exam nation, M. Dawson testified that she had
two toddlers and was pregnant with her third child when
Def endant decided to nove to California. (PCR- SR 1435- 36)
Def endant did not discuss the nove with the nother of his
children before |eaving. (PCR-SR. 1436) Instead, Defendant
sinply left for California wthout naking any arrangenents
regarding Ms. Dawson and the children. (PCR-SR 1436-37)

Ms. Dawson al so testified that although Defendant worked for
a period of time in California, he was not enployed the entire
time the famly lived in California. (PCR-SR. 1439) In fact,
Ms. Dawson could not recall that Defendant had been arrested
five tines while in California or that during the three years

that she lived California, Defendant spent nine or ten nonths in
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prison. (PCR-SR 1440-41)

After returning from California, the famly spent
approximately one year together in Mam before Defendant noved
to North Carolina, where Defendant was again incarcerated (PCR-
SR 1444-45) Defendant did not discuss his intent to | eave M am
for North Carolina wth M. Dawson before |eaving. (PCR- SR.
1447) While they were together, M. Dawson never saw Defendant
use any other drug than crack cocaine. (PCR- SR 1448) Ms.
Dawson testified that Defendant was not violent while under the
i nfl uence of crack cocaine. (PCR-SR 1448)

Frederick Dawson, Defendant’s son, also testified for the
def ense. During direct exam nation, Frederick testified that
his first nmenories of his father were when his father cane hone
from prison in North Carolina when he was approxinately siXx
years ol d. (PCR- SR 1456-47) Wen Defendant was released from
prison, Frederick was living wwth Defendant’s sister, D ane St.
Fl eur. (PCR- SR 1456-57) Once Defendant got a job, the boys
moved with Defendant to an apartnent. (PCR-SR. 1457) According
to Frederick, Defendant was a good father who taught his
children to respect their elders, not to disrespect the teacher
at school, to get their work done and to do their chores. (PCR-
SR 1459-60) According to Frederick, Defendant would “whoop” his

children with a belt if they got into trouble but never hard
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enough to draw bl ood or |eave bruises or welts. (PCR-SR 1460-
61) Defendant also told his children that prison was no place to
be and that they go to school instead of going to prison. (PCR-
SR 1462)

Frederick Dawson’s testinony was inpeached on cross-
exam nation by the fact that Defendant was in prison in North
Carolina from 1983-1990 and the fact that Frederick was too
young to renenber his father from before the North Carolina
i ncarceration. (PCR-SR.  1464-65) Frederick’s testinmny was
further inpeached by the fact that Defendant was released from
prison in North Carolina in Decenber 1990 and was arrested in
this case in Septenber 1991, after living with his famly for
only nine nonths.?® (PCR- SR 1465)

Eddie Webster testified that he has known Defendant
approximately thirty-two years. (PCR-SR 1954) When M. Wbster
was approximately thirteen years old, he and Defendant began
snoki ng cigarettes together. (PCR-SR. 1955) When Defendant was
approximately fourteen years old, he began inhaling gasoline.
(PCR-SR. 1956) According to M. Wbster, the pair inhaled
gasoline about twice a week for one nonth. (PCR-SR. 1956-57)

VWhen Defendant returned from California, he and Wbster snoked

s This calculation ignores the tinme spent by Defendant
incarcerated in Quincy Florida.
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crack cocaine together. (PCR- SR 1957-58) When asked what
drugs Defendant was using when he cane back from California,
Webster replied “maybe nmarijuana.” (PCR-SR.  1959) Webster
further testified that he did not know what drugs, if any,
Def endant used when they were not together. (PCR SR 1959-60)

Dr. Lynn Schram a neuropsychol ogist, testified that he had
been in private practice for 9 years. (PCR-SR. 1118) He had
only been qualified as an expert once before in a civil case.
(PCR-SR. 1123) He had not participated in any semnars or
training progranms. (PCR- SR 1128) Dr. Schram was unfamliar wth
any of the legal concepts related to nental health, including
the definition of the nental health mtigating circunstances.
(PCR-SR. 1128-30)

Dr. Schram administered a battery of tests to determ ne
whet her Defendant had any signs of brain damage. (PCR-SR 1135-
37) The first test admnistered was the California Learning
Test, which neasures nenory in adults. (PCR- SR. 1148)
Def endant had a score that fell into the |ow normal borderline
range. (PCR-SR. 1149) The next test perfornmed was the Stroop
Color Word Test, which neasures the ability to inhibit one
response while doing another. (PCR-SR 1152) Defendant’s score
fell in the severely inpaired range, two standard deviations

bel ow the norm (PCR-SR. 1154) Dr. Schrams interpretation of
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this was that Defendant mght find it difficult in situations
where he had to nove from one thing to another or where he had
to hold one idea while he considered another. (PCR- SR 1155)
The next test performed was the Speech, Sounds, Perception Test,
whi ch neasures attention and concentration. (PCR-SR. 1156).
Def endant scored in the lowmldly inpaired range which was
indicative of sonme kind of deficit. (PCR-SR. 1158) On the
Seashor e Rhyt hm test, anot her t est of attention and
concentration, Defendant scored in mld to noderately inpaired
range. (PCR-SR 1159, 1161)

Following this, Dr. Schram adm nistered the delayed recall
section of the California Learning Test. (PCR- SR. 1161)
Def endant’s score fell within the normal range of functioning.
(PCR- SR. 1163) Dr. Schram next adm nistered the |ogical nenory
subtest of the Wchsler Menory Scale Revised. (PCR-SR. 1163)
Here, Defendant fell with a normal range of functioning. ( PCR-
SR 1164)

On the G ound Peg Board, which neasures manual dexterity,

Def endant fell within the normal range on both sides. (PCR- SR.

1165- 66) Following this test, Trials A & B Test was
adm ni st er ed. (PCR-SR. 1166) This test nmeasures visual
scanning, sustained attention and psychonotor speed. | d.

Def endant scored within the normal range of functioning. (PCR-
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SR 1167) Defendant’s performance was also within the nornal
range on the Hooper Visual O ganization Test, which neasures
vi sual synthesis, and on the visual reproduction sub-test of the
Wechsl er Menory Scal e Revi sed. (PCR- SR. 1169) On the Judgnent
of Line Orientation Test, which neasures angular relationships
and visual space perception, Defendant’s score fell within the
| ow normal range. (PCR- SR 1171-72).

In the Digits Forward and Digits Backwards Test, which was
the final test, Defendant scored bel ow nornmal. (PCR-SR.  1172-
76) According to Dr. Schram indicates that Defendant had
difficulty “hold[ing] one thing in mnd while he does another.”
(PCR-SR  1172-1176)

Based upon his review of the test results and the naterials
provided to him Dr. Schram concluded that Defendant suffers
from “an attention/concentration problem” (PCR-SR. 1180) This
opi nion was based in large part on Dr. Schrami s concl usion that
Defendant did not have cognitive flexibility. (PCR-SR. 1180)
Dr. Schram attri buted Defendant’s self-reported use of inhalants
and narcotics as the likely cause of Defendant’s organic brain
damage. (PCR-SR. 1182-86) In Dr. Schramis opinion, the brain
damage detected by his testing would have been detectable before
Defendant’s trial. (PCR-SR 1207-09)

Dr. Schram admtted that while his testing is suggestive of
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organic brain damage, the tests do not indicate brain damage
with certainty. Ordinarily, brain damage woul d be confirnmed by
examning the life history of the patient. (PCR- SR. 1210- 13
1229-30) However, Dr. Schram was not asked to confirm or verify
Defendant’s self-reported history of drug and alcohol abuse.
(PCR- SR 1215-16, 1229-30) Nor was he asked to determ ne the
source of the brain danage suggested by the tests adm nistered
by him (PCR-SR. 1230) Dr. Schram stated that because he did
nothing nore than admnister the tests and report the results,
he was unable to render an opinion as to how Defendant functions
in everyday life in ternms of executive function. (PCR SR 1212,
1233- 34)

Dr. Merry Haber testified that she was asked to evaluate
Def endant and develop a social history to determine if there
were any mtigating factors that would affect his sentence of
deat h. (PCR- SR. 1313) Dr . Haber described Defendant’s
upbringing as anti-social and recounted Defendant’s self
reported drug abuse and social history. (PCR-SR 1318-33) In Dr.
Haber’ s opi nion, Defendant was unable to conform his conduct to
the requirenments of the law at the tinme of the nurder because of
the way he was raised. (PCR- SR 1334) She further opined that
Def endant has “been under extrene nental and enotional

di sturbance alnmost all of his life" as a result of the
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environment in which he was raised and his antisocial
personality disorder. (PCR-SR 1335-36, 1341)

On cross-examnation, Dr. Haber admtted that she did
nothing to confirm or corroborate the social history provided to
her by Defendant and defense team (PCR-SR. 1369) When asked
whet her she considered Defendant’s crimnal history as a source
of corroboration, Dr. Haber indicated her surprise that the
crimnal history included no drug related arrests. (PCR- SR.
1369- 73)

Dr. Haber also admtted that the drop in grades in seventh
grade relied wupon by her to corroborate Defendant’s self-
reported drug usage could have just as easily been attributed to
factors unrelated to drug use. (PCR SR 1374-76)

On cross-examnation, Dr. Haber described an antisocial
personality as “a pattern of irresponsible, reckless behavior.
Not fitting within the norns of societies, not conformng one’'s
conduct to the rules and regulations of the society. Bei ng
reckl ess, inpulsive, very frequently acconpanied by the use of
substances, illicit substances.” (PCR-SR. 1379) When asked
about the prognosis for possible treatnent, Dr. Haber admtted
that the prognosis was very poor in part because of Defendant’s
mani pul ati ve nature. (PCR- SR 1385-89)

Dr. Haber’'s conclusion that Defendant was unable to act in
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conformty wth the law as a result of his upbringing was
i npeached by the fact that |east two of Defendant’s siblings and
one niece who were raised in the sane hone wth Defendant had
never been arrested for commtting any crines. (PCR- SR 1400-
01)

Dr. Bruce Frunkin, a forensic and clinical psychol ogist,
eval uat ed Def endant. (PCR-SR. 1474) During the course of the
eval uation process, Dr. Frunkin received a self-reported socia
hi story from Defendant, which included an extensive account of
substance abuse, including the wuse of inhalants, marijuana,
cocai ne, heroin, Quaaludes, crack cocaine, P.C P., barbiturates
and al cohol allegedly beginning at age nine or ten. (PCR- SR
1477-79)

Dr. Frunkin gave Defendant the MVPI 2. (PCR-SR. 1481-84)
Def endant’s score was elevated on the scales for psychopathy,
hysteria and depression. | d. Based these results, Dr. Frunkin
testified that Defendant “has Antisocial Personality features.”
(PCR-SR. 1481) If he were to guess, he would probably concl ude
t hat Defendant was depressed and suffered from a pol y-substance
di sorder. (PCR- SR 1491-92) Dr. Frunkin would al so guess that
Def endant would not neet the criteria of Antisocial Personality
Di sorder, notw thstanding his previous testinony that Defendant

denonstrated Antisocial Personality features as reflected in the
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MWl 2. (PCR SR 1491)

In response, the State of Florida presented the testinony
of Dr. John Spencer, a clinical forensic psychol ogist, Dr. Jane
Ansl ey, a neuropsychol ogi st, and Theodore Mastos, trial counsel,
wth regard to the issue of penalty phase ineffectiveness.

Dr. Spencer also interviewed and eval uated Defendant. (PCR-
SR 1541-42) In Dr. Spencer’s opinion, Defendant denonstrated
an Antisocial Personality Di sorder and was functioning in the
average to | ow average range of intelligence. (PCR-SR 1542-43)
Nothing in his interaction with Defendant suggested any “gross
cognitive inpairnments.” (PCR SR 1543-44) Al t hough Def endant
ultimately agreed to cooperate with Dr. Spencer, Defendant
initially refused to be interviewed or evaluated by Dr. Spencer.
(PCR-SR.  1547) In addition to the testing materials, Dr.
Spencer relied on prison records, crimnal records, Florida
Department of Corrections medical and psychol ogical treatnent
records, materials relied upon by Dr. Haber, previ ous
eval uati ons of Defendant, and correspondence by Defendant to his
attorneys. (PCR-SR. 1547-52) When asked to describe the
Antisocial Personality disorder diagnosis, Dr. Spencer explained
that a person denonstrating an Antisocial Personality Disorder
does not have any regard for the rights of others and is

generally “nore concerned with their own wants, needs, |ikes.”
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(PCR- SR 1553-54) An individual with this diagnosis is not
likely to be delusional or suffering froma break with reality.
(PCR- SR 1554- 59) Dr. Spencer further explained that a
personality disorder is not conparable to a psychotic disorder
in the sense that an individual suffering from a psychotic
di sorder would not be aware of the inappropriateness of the
behaviors resulting fromthe psychosis. (PCR- SR 1558-59) Dr.
Spencer further described Defendant by referencing the Mgarty
Classification System (PCR-SR. 1562) Def endant’ s score on
this test suggests that:

he is an inpulsive and non-reflective person who nmay

have a history of serious |egal offenses. Hi s

probl ens have probably resulted from a hedonistic form

of lifestyle an[d] inability to delay gratification

: ) He my have had significant interpersonal

difficulty in the past. Anger and Violence may result

if he's provoked. H s basic problem [s] to be he’s

inmpulsive and insist[s] on having his own way,
regardl ess of |aw or feeling[s] of other people.”

(PCR-SR.  1563) According to Dr. Spencer, an Antisocial
Personal ity Disorder diagnosis is a pervasive, chronic, lifelong
pattern with poor prognosis for his own situation. (PCR- SR.

1564) Dr. Spencer also disagreed with the suggestion that
Defendant’s cognitive flexibility was in any way inpaired and
used a videotaped interview of Defendant to denonstrate
Defendant’s cognitive flexibility. (PCR SR 1568-85)

Theodore Mastos, Defendant’s trial attorney, testified and
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described his experience as an Assistant State Attorney, a
County Court Judge, a Grcuit Court Judge, and a defense
at t or ney. (PCR-SR. 1701-04) During the twenty-seven years he
had been admtted to the bar, M. Mistos handled hundreds of
cases as an attorney and thousands as a judge. (PCR- SR 1701-
04) M. Mstos handled death penalty cases as a defense
attorney and presided over death penalty cases as a judge.
(PCR- SR 1704)

In M. Mastos’ opinion, the strength of the State' s case
agai nst Defendant rested on the fact that the nurderer was
observed in the house at the tine of the nurder, that fact that
Def endant was naned as the nurderer by the victinmis famly
menbers who were present at the time of the nmurder and the fact
that the wi tnesses knew Defendant from his previous association
wth the victim (PCR- SR. 1705- 08) The eyew t ness
identifications were significant in M. Mastos opinion because
Defendant’s only defense was a claim of mstaken identity.
(PCR-SR. 1708) The defense was based prinmarily on Defendant’s
insistence that he was not quilty. (PCR-SR. 1708-09) \V/ g
Mast os considered the possibility of pursuing a second degree
murder conviction but could not proceed with that option as
Def endant refused to place hinself at the scene. (PCR-SR 1710)

M. Mastos described his relationship with Defendant as a
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trusting, respectful one. M. Mstos also testified that
Def endant was involved in the preparation of the case to the
extent that Defendant read the depositions and noted the
i nconsi stencies in the testinony. (PCR-SR. 1713) Def endant
was, however, a strong wlled client who was not easily steered
by his attorney. (PCR-SR.  1713-14) M. Mastos was very
inpressed with Defendant’s analytical abilities wth regard to
the depositions and saw no evidence of organic brain damages or
undi agnosed nental ill ness. (PCR-SR. 1713-14) Nonethel ess, M.
Mastos did ask that Defendant be psychologically evaluated
before trial. (PCR-SR. 1714-15)

This request was made because Defendant refused to consider
the possibility of a penalty phase and M. Mstos wanted to
ensure that the decision was a free and voluntary one, not one
cl ouded by sone undi agnosed nental problem or brain inpairnent.
(PCR-SR 1714-16) M. Mstos was told that Defendant suffered
from no major nental illnesses, that Defendant understood the
nature and consequences of his decision and that he was freely
choosing not to present any penalty phase evidence. (PCR- SR
1715)

M. Mstos testified that he discussed the bifurcated
procedure, the concept of aggravators and mtigators and the

i nportance of penalty phase evidence wth Defendant. (PCR- SR
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1716) M. Mastos noted that Defendant seened to view the
presentation of mtigation evidence as a sign of weakness and
turned on M. Mastos when Mastos suggested that Defendant be
evaluated wth regard to his ability to choose not to present
mtigation evidence. (PCR-SR. 1717-18, 1751-52) M. Mastos
ultimately did speak to two of Defendant’s sisters. (PCR- SR.
1721, 52) Accordingly, M. Mastos had no choice but to attenpt
to put a “human spin” on the case in an attenpt to convince the
jury to spare Defendant’s |life. (PCR-SR. 1721, 1723) \V/ g
Mastos recalled that he pointed out Defendant’s children to the
jury in an attenpt to humani ze Defendant “because [he] has so
little to work with.” (PCR-SR 1717-18)

M. Mstos testified that he was famliar wth the
aggravators and mtigators. (PCR-SR. 1727) When asked if he
would considered telling the jury that Defendant had been
di agnosed as suffering from an antisocial personality disorder
with a suggestion that Defendant was a psychopathi ¢ mani pul at or,
M. Mastos opined that presenting such evidence would only “nake
a bad situation worse” and conpared the suggestion to throw ng
gasoline on a fire. (PCR-SR 1727, 1770-71) M. WMastos further
testified that he would not have presented a social history,
whi ch indicated that Defendant canme from a famly of crimnals

and had hinself lived a crimnal |ife because of the negative
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inpact it would have on the jury. (PCR-SR. 1728, 1775)

Al t hough evidence of alcohol or drug use “can cut both
ways,” M. Mastos would have considered presenting evidence of
drug use if Defendant had “cone clean”* with him as he did
“after it was all over” and indicated that the crine was induced
by cocai ne use. (PCR-SR. 1728) Because Defendant refused to
refused to place hinself at the scene, testinony of drug use
“woul dn’t nean anything” (PCR-SR 1729) In M. WMstos’
pr of essi onal opinion, evidence of drug use at the tinme of the
crime itself would probably have been of little use because
“[JJurors are not synpathetic to junkies generally” and because
evi dence of drug abuse would cause the jury to “like himless.”
(PCR-SR. 1729, 1792) M. WMastos further opined that Defendant
could not argue that the crinme was commtted while Defendant was
under the influence of extrenme nental or enotional disturbance
or that the capacity of Defendant to appreciate the crimnality
of his conduct or conform his conduct to the requirenent of the
| aw was substantially inpaired because of his adamant denial of
his guilt and refusal to place hinself at the scene. (PCR- SR
1729)

V. Mastos further testified that he looked at North

4 After the penalty phase, Defendant confessed to M.
Mastos that he had committed the nurder but clained to have done
so while intoxicated. (PCR-SR 1810)
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Carolina Prison records before the penalty phase. (PCR- SR.
1730) M. Mastos did not use those records at the penalty phase
because the records contained nunerous disciplinary violations
reflecting violent fights and he did not want the jury to hear
the evidence. (PCR-SR. 1730) In other words, it was a
strategic decision not to tell the jury that Defendant had been
involved in fights while incarcerated. (PCR- SR 1731)

On cross-exam nation, M. Mstos testified that he was so
concerned about Defendant’s refusal to consider the presentation
of mtigation evidence that he consulted wth other attorneys
about the matter. (PCR-SR. 1754-55) M. Mastos also testified
that the “second chair specialists” who now have experts on hand
to evaluate death penalty defendants did not exist when
Defendant’s case was tried and that the resources available
today were not available when Defendant’s case was brought to
trial (PCR-SR. 1756-57 1800) When it was suggested on cross-
exam nation that Defendant acquiesced in the presentation of a
penalty phase, M. Mstos testified very strongly that the
m ni mal cooperation suggested by the trial transcripts in no way
denonstrated authority to speak to famly nenbers and
investigate the famly history for mtigation evidence and that
the only testinony that was presented was allowed “grudgingly.”

(PCR- SR. 1759- 60) The transcripts suggesting m ninal
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acqui escence do not reflect the tone recalled by M. Mstos.
(PCR- SR 1759-60, 1794-95) M. Mastos further testified that he
asked Defendant to have famly nenbers call Mstos and nobody
called. (PCR-SR 1765) M. Mastos also did not request further
mental health evaluations because Dr. Jacobson found nothing
wong wth Defendant and there seenmed to be no need for further
exam nati on. (PCR-SR. 1765-66) In fact, Dr. Jacobson’s report
raised no “red flags” suggesting prior or present psychiatric
difficulties, no prior or present psychiatric difficulties, no
substance abuse problenms, and no reference to prior use of
gasol i ne, transm ssi on fluid, her oi n, speed bal | s, or
pesticides. (PCR- SR 1795-1800)

Dr. Ansley conpleted a neuropsychol ogical exam nation of
Def endant . (PCR-SR. 1837) In Dr. Ansley’'s opinion, Defendant
functioned in the |low average intelligence range and net the
criteria for Antisocial Personality Disorder. (PCR- SR 1837)
Dr. Ansley testified that Defendant showed no signs of organic
brain damage and specifically testified that Defendant showed no
signs of executive functioning deficit. (PCR-SR. 1839) Dr.
Ansley’s opinions were based in large part upon the raw data
fromthe tests admnistered by the Dr. Schram (PCR-SR. 1839-
43) The testing by both Dr. Frunkin and Dr. Spencer indicates

t hat Def endant t he di agnosi s of “Psychopat hi c Devi at e
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Personality is the one that is nost descriptive of this
defendant.” (PCR-SR 1854) The results showed Defendant to be
an inmpul sive and non-reflective person wth problens resulting
from a hedoni sti c lifestyle and inability to del ay
gratification. (PCR-SR 1856) The tests further suggested that
Def endant would insist on having his own way “regardl ess of |aw
or feelings of other people.” (PCR SR 1856-57)

Dr. Ansley relied on Dr. Schram s report that indicated that
Def endant has no nenory deficiency. (PCR-SR.  1859) She
testified that nmenory is the nost easily injured aspect of brain
functioning due to brain damage. | d. She stated that Dr.
Schram s report i ndi cat ed Def endant had borderli ne
perseveration. (PCR-SR 1859-60) Perseveration is a neasure of
one’s loss of ability to engage in straight forward
communi cat i on. (PCR-SR. 1861) A person will start and stop if
the brain is injured. | d. To determne the anount of
perseveration, Dr. Ansley adm nistered the Mam Learning Test,
which is a verbal learning test where the subject has to repeat
what the exam ner said. | d. Def endant had nornmal scores on
this test. (PCR-SR. 1863-66) Dr. Schramis report stated that
there was perseverance in the area of attention. | d. Dr.
Ansl ey gave Defendant the Wxler Menory Scale 3 Test and

concl uded that Defendant was | ow average to borderline. ( PCR-
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SR, 1868)

Dr. Ansley testified that attention is one of the nost basic
skills for any test given. (PCR-SR. 1870) A lack of attention
will inpact the results of all other tests. Id. She perforned
the Digits Forward and Digits Backward tests. (PCR-SR. 1871).
Def endant had no performance problenms on the Digits Forward
test. (PCR-SR. 1871-1872) She testified that he had sone
problenms on the Digits Backwards test. (PCR-SR. 1872-73) Dr.
Ansl ey stated that she, herself, took the Digits Backwards test,
and her score was simlar to that of Defendant. (PCR-SR. 1873-
76) Dr. Ansley found that, in general, Defendant perfornmed in
the |low average range of the tests. | d. I nterestingly, she
concluded that he performed as well on tests that do not require
great attention as on tests that require attention to do well.
(PCR- SR 1876- 77)

Dr. Ansley also evaluated Defendant’s executive functioning.
Because Dr. Schramis report noted deficits in cognitive
flexibility, or the ability to change course, Dr. Ansley used
the Wsconsin test. I d. In this test, four cards are put on
t he table. (PCR-SR. 1882) There are different figures, colors
and nunbers on the cards. ld. The subject is given a card and
asked to put the card where it belongs. (PCR-SR 1882-83) All

the exam ner says is right or wong. 1d. Cards can be put with

36



the sanme nunber, the sane color, or shape. | d. The exam ner
changes the category wthout telling the subject. (PCR- SR.
1883-84) It tests the ability to deal wth feedback. | d. The
category is changed again. | d. Def endant did not have any
problemwth this test. Id.

Dr. Ansley also testified that she had Defendant performthe
Tactical Performance Test. (PCR-SR. 1885) In this test, the

subject is blindfolded and has to place blocks in the right

hole, using one hand, in a certain anmount of tine. | d. The
exam ner only gives encouragenent when the subject does it. Id.
It requires developing a strategy. | d. Dr. Ansley also

considered the results obtained by Dr. Schram and concl uded t hat
they did not support the conclusion that Defendant suffered from
any serious attention problem (PCR-SR. 1877) Based on this
information, Dr. Ansley opined that Defendant did not have a
problemw th his executive functioning. (PCR SR 1878-89)

Dr. Ansley’'s testified that although drug and al cohol use
cause organic brain damage, it does not necessarily follow that
organic brain damage will follow drug and al cohol abuse. (PCR-
SR 1896-97)

Dr. Ansley further testified that the fact of this crine
suggested that the crime was conmtted by a person with intact

executive functioning. (PCR-SR. 1901, 1904) Mor eover, not hi ng
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in Def endant’ s neur opsychol ogi cal profile suggested that
Def endant was incapable of commtting the crime as it occurred.
(PCR- SR 1901- 04) Dr. Ansley’ s exam nation of Defendant did
not suggested that Defendant was operating under the influence
of any sort of extrene nental or enotional disturbance at the
tinme of the crime or at the tinme of the exam nation. (PCR- SR.
1905) The testing also did not suggest that Defendant |acked the
ability to appreciate the crimnality of his conduct or conform
his conduct to the requirenment of the law at the time of the
crimes. (PCR-SR 1906)

During cross-examnation, Dr. Ansley testified that Dr.
Haber’s conclusion that Defendant “had good insight and
awareness as to his problenms” was not only inconsistent with Dr.
Ansl ey’ s observati ons, it was also inconsistent wth the
suggestion that Defendant has “inpaired executive skills.”
(PCR- SR 1917-18)

After considering the testinony presented at the evidentiary
hearing and the witten argunents of counsel, the |ower court
denied the remaining clains, after mnaking extensive factual
findings and conclusions of |aw. (PCR 332-45) The |ower court
rejected the claim of deficiency because counsel was follow ng
the wi shes of his conpetent client. It also found that counse

was not ineffective for failing to present additional testinony
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about Defendant’s fam |y because it would have exposed the jury
to negative information. It also found that not presenting
evi dence of drug use and antisocial personality disorder because
of its negative inpact on the jury was proper. The |ower court
rejected the claim that Defendant was brain danmaged based on a
credibility determ nation. Finally, the lower court found that
there was no reasonable probability that presentation of the
proposed mtigation would have affected Defendant’s sentence.
As such, the lower court denied post conviction relief.

Thi s appeal foll ows.
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SUMVARY OF THE ARGUMENT
The lower court properly sunmarily denied the claim that
counsel was ineffective for failing to request the appointnent
of a second attorney, particularly since the argunment advanced

in support of this claim was not presented to the |ower court.

The lower court properly summarily denied the claim of
ineffective assistance during voir dire. The claim regarding
the manner in which the State questioned the venire was not
rai sed bel ow. Moreover, the State did not act inproperly. The
i ssue of the excusal of M. Kozakowski is procedurally barred
and wi thout nerit.

The lower court properly summarily denied the «claim
regarding its comment during voir dire. The conment was proper,
and there is no reasonable probability of a different result at
trial had an objection been nade.

The lower court properly found that counsel was not
ineffective for failing to investigate and present mtigation.
Its factual findings are supported by conpetent, substantial
evidence and its |egal conclusions are correct.

The [ ower court properly denied the claim that counsel was
ineffective for failing to call M. Roberts in the penalty

phase. Her testinony would have been cumulative to evidence
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al ready presented. The claim that this testinony would have
negated CCP was not presented below and is procedurally barred
The lower court properly sunmarily denied the claim that
counsel was ineffective for failing to object to the testinony
of M chael and Daisy Adans at the penalty phase. The claimis
procedurally barred and wi thout nerit. The claim of cunul ative

error was properly summarily deni ed.
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ARGUMENT
THE LOWNER COURT PROPERLY DENIED THE CLAIM
THAT COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO
REQUEST THAT A SECOND LAWER BE APPO NTED TO
REPRESENT DEFENDANT.

Def endant first asserts that his trial counsel was
ineffective for failing to request that a second attorney be
appointed to represent him Def endant contends that a second
attorney was necessary because trial counsel did nor have
sufficient experience to try a capital case on his own.
However, the lower court properly rejected this claim as
meritless, particularly considering that the clains of
i nexperience were not raised below and are refuted by the
record.

This Court has consistently rejected clains that counsel was

ineffective for failing to request that a second attorney be
appointed. State v. R echmann, 777 So. 2d 342, 378 (Fla. 2000);
Larkins v. State, 655 So. 2d 95 (Fla. 1995); Arnstrong v. State,
642 So. 2d 730 (Fla. 1994). G ven this Court’s repeated denia
of this claim the |ower court properly summarily denied it. It
shoul d be affirned.

In a belated attenpt to show that a second attorney should
have been requested, Defendant asserts that his trial counsel

was i nexperienced. However, this rationale was not advanced in
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the Jlower court. In the Ilower court, the totality of
Defendant’s claimin this regard was:

Regardl ess of what the notive of Defendant’s trial
counsel was in not seeking the appointnent of a second
defense counsel for this indigent death penalty case
defendant, it was a decision that penalized Defendant
with an unfair advantage from the beginning of the
@Quilt/Innocence phase to the final sentencing by the
Court.

Had Defendant’s trial counsel availed his client
of this clear equalizing step, probably many of the
deficiencies involved in the defense of the case would
have been averted, if for no other reason but that the
sai d defense counsel would have soneone else to confer
with other than a defendant who was, at |[east,
obsessive conpulsive in his w shes about how the trial
should be conducted and, at nobst, was so nentally
di sturbed that some or all of the wi shes he voiced as
to how his trial should be conducted were self
destructi ve.

This was a critical error in judgnent on the part
of the defendant’s trial attorney.

(PCR 67-68) As can be seen from the foregoing, this claim was
facially insufficient and was properly sunmmarily denied.
Ri echmann, 777 So. 2d at 378; Armstrong; Larkins. Moreover, the
cl aim does not include any allegation that a second attorney was
needed due to inexperience on the part of trial counsel. Thi s
Court has held that it is inappropriate to add new allegations
on the appeal from the denial of a notion for post conviction
relief. Doyle v. State, 526 So. 2d 909, 911 (Fla. 1988). As
such, the denial of this claimshould be affirned.

Even if the allegations of inexperience were properly before

43



the Court, they are not true. The record reflects that tria
counsel had been an attorney for about 18 years at the tinme he
was appointed to represent Defendant. (PCR-SR. 1702) Tria
counsel had also been a county and circuit judge and had
sentenced defendants to death. (PCR-SR. 1702, 1704) As an
attorney, M. Mstos has handl ed hundreds of cases. (PCR- SR.
1703) As a judge, he had handl ed thousands. | d. As a defense
attorney, M . Mastos tried one capital case prior to
Def endant’s, State v. Darvy & Harris. Bot h defendants in that
case were acquitted. (PCR-SR. 1704) Moreover, while Defendant
points to a handful of cases over which trial counsel presided
as a judge, Defendant does not show how this resulted in any
deficiency in counsel’s performance in this case or how this
resulted in a reasonable probability of a different result in
this case. As such, the lower court would have properly denied

this claim had these asserti ons been nade before it.
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1. THE CLAIM OF | NEFFECTIVE ASSI STANCE OF
COUNSEL DURING VOR D RE WAS PROPERLY
SUMVARI LY DENI ED.

Def endant next asserts that the trial court inproperly
summarily denied his claim that counsel was ineffective for
failing to object to the manner in which the State questioned
the venire regarding the issue of the death penalty. He al so
contends that counsel was ineffective for not objecting to the
excusal of M. Kozakowski for cause.® However, the trial court
properly denied this claimbecause of the manner in which it was
actual ly plead bel ow.

In Strickland v. Washington, 466 U S. 668 (1984), the United
States Suprene Court announced the standard under which clains
of ineffective assistance nust be evaluated. A petitioner nust
denonstrate both that counsel's performance was deficient, and
that the deficient performance prejudi ced the defense.

Deficient performance requires a showng that counsel's
representation fell bel ow an obj ective standard of

reasonabl eness under prevailing professional norns, and a fair

5 In the title of the claim Defendant al so asserts that
trial counsel was ineffective for failing to object to the
excusal of M. Gshinsky for cause. However, Defendant makes no
argunment about why the excusal of M. Oshinsky was erroneous or
how counsel was ineffective in this regard. As such, any issue
regarding the excusal of M. OGshinsky is not properly before
this Court, as it has been waived. Anderson v. State, 27 Fla
L. Weekly S580 (Fla. Jun. 13, 2002); Duest v. Dugger, 555 So. 2d
849, 952 (Fla. 1990).
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assessnment of performance of a crim nal defense attorney:

requires that every effort be nmade to
el imnate t he distorting effects of
hi ndsight, to reconstruct the circunstances
of counsel's challenged conduct, and to

eval uate t he conduct from counsel's
perspective at the tinme. . . . [A] court
must indulge a strong presunption that

crimnal defense counsel's conduct falls
W thin t he w de range of reasonabl e

pr of essi onal assi st ance, t hat IS, t he
defendant nust overcone the presunption
t hat, under t he ci rcunst ances, t he

chal l enged action mght be considered sound
trial strategy.

Strickland, 466 U S. at 694-695. The test for prejudice

requires the petitioner to show that, but for counsel's
unprofessional errors, there is a reasonable probability that

the result of the proceeding would have been different. ld. at

694.
Here, the entirety of this claim as raised in the trial
court was:

The two involved jury panel nenber were M.
Kozakowski and M. Gshi nsky.

The record shows that through extensive voir dire
questioning by the prosecutor, M. Kozakowski | eaned
toward favoring life inprisonment over the death
penalty, but that he could and did particularize
situations where he wuld have no objections to
reconmmending the death penal ty. Under t hese
circunstances, this Court should not have stricken
this panelist for cause, particularly where the
i nvol ved prosecutor’s argunent was buttressed upon M.
Kozakowski allegedly being “totally and irrevocably”,
when those words were used by the prosecutor and not
by the paneli st.
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M. GOshinsky’'s firmess in saying that he would
follow the |aw and vote to recomend the death penalty
was al so challenged on voir dire by the prosecution,

but this Court

abruptly cut off that questioning with

the remark, “There’s no sense in talking wth M.
Weiser or with a nunber of other people, sir. W have

to nove on”.
Ther eafter

the follow ng coll oquy occurred:

“....M. GCshinsky: MWhich are you asking
about, the reasonabl e doubt?

M. Honi g: Yes.

M. Oshinsky: Well, that hasn’t been asked
of ne.

The Court: It’s not needed to at this

time.” (T-343)
Here again Defendant’s trial counsel failed to
sufficiently preserve on the record his objections to

the striking of

these jurors, and as a result thereof-

---as the Suprene Court of Florida found in its
decision in this case----it declined to consider the
matter of the constitutional propriety of the cause
striking of these two panelists.

Wth the death qualification voir dire process in
death penalty cases in Florida already so l|oaded in

favor of the

predi sposed to

prosecution having selected a jury
recommend death, Defendant’s tria

counsel should have gone down to the wire trying to

prevent these
al | eged cause.

Def endant’ s

two jurors from being taken off for

trial counsel also was remss by

failing to adequately object during voir dire by the
prosecution to its repeat ed and out r ageous

prosel yti zi ng
subst ance of

as to its contentions as to the
the cause wunder the guise of death

qual i fying the prospective jurors.

(PCR 51-53) In Ragsdale v. State, 720 So. 2d 203, 207 (Fla

1998), this Court
factual allegations,
j udgnment vul nerabl e

summarily denied.”

held “where the notion I|acks sufficient
or where alleged facts do not render the
to collateral attack, the notion my be

As such, a claim my be summarily denied
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where it is based nerely on conclusory allegations. 1d. As the
all egations here were extrenely conclusory, the |ower court
properly summarily denied this claim

Moreover, as can be seen from the foregoing recitation of
the claim none of Defendant’s present conplaints about nmanner
in which the State questioned the venire were raised below
Again, it is inappropriate to add new allegations on the appea
fromthe denial of a notion for post conviction relief. Doyle v.
State, 526 So. 2d 909, 911 (Fla. 1988). As such, Defendant’s
clains are not properly before this Court and do not show that
| ower court’s rejection of this claimshould be reversed.

Even if the allegations about the manner in which the State
questioned the venire were properly before the Court, there
would still be no grounds to reverse the summary denial of this
claim Defendant first faults the State for asking questions
that did not track the test for cause challenges under
Wai nwright v. Wtt, 469 U S 412 (1985). However, the State is
permtted to exerci se perenptory chal | enges agai nst
veni renenbers whose view on the death penalty do not rise to the
|l evel of requiring their exclusion for cause. San Martin v.
State, 717 So. 2d 462, 467-68 (Fla. 1998); San Martin v. State,
705 So. 2d 1337, 1342-43 (Fla. 1997). In order to exercise such

perenptory challenges, it is necessary for the State to question
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t he venire about such views.

Here, the manner in which the State asked its questions
permtted the elucidation of the issue of death qualification.
The State started its questioning to determ ne whether the
veni renenbers would allow the thought of having to determ ne
whet her a death sentence would be inposed upon a conviction for
first degree nmurder would affect the guilty phase deliberations
in any nmanner. (ST. 42-43) From there, the State inquired how
the deliberations would be affected. (ST. 44) Finally, the
State inquired whether the venirenenbers would hold the State to
a higher standard of proof in other cases. (ST. 44) Through
this method of questioning, M. Levin admtted that she would
hold the State to a burden of proof higher than in other cases.
(ST. 44) Imediately on the heels of this question, M.
Kozakowski answered the State’s question whether he would have
to be “totally and irrevocably” convinced by saying, “Convinced,
yes.” (ST. 44-45) As such, while the venirenenbers may not have
had the standard by which the State’'s burden of proof was
measured, they were agreeing that they would apply a higher
standard of proof than in other cases, which does disqualify
t hose venirenenbers under Wtt. As the questioning was proper
counsel cannot be deened ineffective for failing to raise a

nonnmeritorious objection to this questioning. Kokal v. Dugger,
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718 So. 2d 138, 143 (Fla. 1998); Goover v. Singletary, 656 So.
2d 424, 425 (Fla. 1995); Hldwn v. Dugger, 654 So. 2d 107, 111
(Fla. 1995); Breedlove v. Singletary, 595 So. 2d 8, 11 (Fla.
1992) .

Mor eover, when one venirenenber expressed concern over the
definition of reasonable doubt, counsel did object and request
that the reasonable doubt instruction be read. (ST. 49) The
trial court responded by reading the standard jury instruction
on reasonabl e doubt. (ST. 49-50) As counsel did successfully
obj ect, he cannot be deened ineffective for failing to do so.
Strickland. Thus, the lower court would have properly sumarily
denied this claimhad it been raised.

Moreover, the State did not then segue into racial bias
(ST. 50-51) Instead, the State inquired if having the reasonable
doubt instruction read affected any of the venirenmenbers prior
responses. (ST. 50-51) None of the venirenenbers indicated that
it changed their responses in any way. (ST. 51) In fact, later
in voir dire, M. Kozakowski stated that the State “better prove
it to ne.” (ST. 72) As such, Defendant cannot show that had
the reasonable doubt instruction been requested and read
earlier, any of the venirenenbers’ responses would have been
different. He cannot, therefore, show that there is a

reasonable probability that an earlier request for the
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instruction would have affected the conposition of the jury, let
al one the result of the proceeding. Strickland. As such, this
claim would have ben properly summarily denied had it been
rai sed

The issue of racial prejudice instead arose because one
veniremenber did respond to the question regarding whether
hearing the reasonable doubt instruction affected any prior
answer by stating that she had been the victim of a crine
commtted by an African- Anerican. (ST. 51) Gven the manner in
whi ch the venirenenber raised the issue, the State asked follow
up questions, which were particularly appropriate given that
Defendant is African-Anerican. (ST. 51-53) The venirenenbers
asking questions arose in nmuch the sane way: one venirenenber
asked a question pertinent to death qualification. The State
t hen encouraged other venirenenbers to express their concerns in
the interest of getting as nmuch information as possible fromthe
venire. (ST. 54-56) As the manner in which these questions were
asked allowed both parties to obtain information about the
veni r emenber s and did not result I n t he I npr oper
disqualification of any venirenenber, Defendant has not shown
how counsel was deficient for not objecting to these inquiries
or how any alleged deficiency result in any prejudice to him

Strickland. Thus, the claim would have been properly summarily
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denied had it been raised.

Def endant next appears to contend that counsel should have
required the State to explain what aggravating and mtigating
circunstances were and how the wei ghi ng process works. However,
counsel did object and request that the trial court explain how
the penalty phase worked. (ST. 63-64) The trial court responded
by generally explaining how the process worked. (ST. 63-64)
When asked to provide further instruction, the trial court
ref used. (ST. 64) Gven that the trial court refused and that
the purpose of voir dire is not to pretry the case or instruct
the venire on the law, see Franqui v. State, 699 So. 2d 1312
1322 (Fla. 1997), Defendant has not shown that counsel’s failure
to raise another objection that would have been overruled could
be deemed ineffective. Kokal, 718 So. 2d at 143; G oover, 656

So. 2d at 425; Hldwin, 654 So. 2d at 111; Breedl ove, 595 So. 2d

at 11. The claim would have been properly denied had it been
rai sed

Moreover, the State pointed out that it was nerely
questioning the venire to determne if the venirenenbers were
willing to listen to the evidence and the instructions on the
| aw, what every they would be. (ST. 66-67) It was against this
background that the State inquired if M. Kozakowski had already

made a determ nation of what penalty he would reconmend. ( ST.
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68) Moreover, despite the State’'s questioning, venirenenbers
indicated that they could set aside their personal opinions and
follow the law. (ST. 66, 71-72, Gven this context, it is clear
that M. Kozakowski’s responses were not the product of inproper
gquestions by the State. I nstead, they were the result of his
personal opinion, which he properly expressed. (ST. 68) Under
these circunstances, the |ower court would have properly denied
this claim had it been raised before it. Kokal, 718 So. 2d at
143; G oover, 656 So. 2d at 425; Hldwn, 654 So. 2d at 111,
Breedl ove, 595 So. 2d at 11. The denial of the claim should be
af firnmed.

Def endant next asserts that his counsel was ineffective for
allowing the State to refer to the guilt phase as phase 1 and
the penalty phase as phase 2 and for the allegedly inconplete
manner in which the State discussed the evidence presented at
the penalty phase and its purpose. He contends that this
allowed the State to confuse the venire. However, the trial
court explained to the venire before it began questioning what
the two phases of trial were and what the purpose of the penalty
phase was. (ST. 10-11) He further explained the issue when
counsel objected. (ST. 63-64)

Wth regard to the alleged ineffectiveness for failing to

object to the State’'s excusal of M. Kozakowski for cause, the
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| ower <court properly rejected this claim This claim is
procedurally barred and wi thout nerit.

On direct appeal, Defendant asserted that M. Kozakowski was
inproperly renoved for cause. Initial Brief O Appellant,
Florida Suprene Court Case No. 82,349, at 13-27. This Court
rejected that claim Cumm ngs-el v. State, 684 So. 2d 729, 731
(Fla. 1996). Def endant is now attenpting to relitigate this
claim under the guise of ineffective assistance of counsel.
However, a notion for post-conviction relief cannot be utilized
as a second appeal, and, re-litigation of <clains raised on
direct appeal under the guise of ineffectiveness is prohibited.
Robi nson v. State, 707 So. 2d 688, 697-98 (Fla. 1988); Valle v.
State, 705 So. 2d 1331, 1335 (Fla. 1997); Medina v. State, 573
So. 2d 293, 295 (Fla. 1990). As such, the lower court’s

finding that this claim is procedurally barred should be

af firnmed.
Even if the claimwas not barred, the claimwould still have
been properly denied. M. Kozakowski was properly excused for

cause, and counsel cannot be deened ineffective for failing to

raise an nonneritorious issue. Kokal, 718 So. 2d at 143;
G oover, 656 So. 2d at 425; Hldwin, 654 So. 2d at 111
Br eedl ove, 595 So. 2d at 11.

“The inability to be inpartial about the death penalty is
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a valid reason to renpbve a prospective juror for cause.” Hannon
v. State, 638 So. 2d 39, 41 (Fla. 1994). In light of the
narrowed standards in capital sentencing schenes, “it does not
make sense to require sinply that a juror not ‘automatically

vote against the death penalty; whether or not a venireman m ght
vote for death under certain personal standards, the state still
may properly challenge that venireman if he refuses to follow
the statutory schene.” Wtt, 469 U S. at 422 (enphasis added).
Furthernore, a prospective juror’'s views regarding capital
puni shment need not be nmade “unm stakably clear.” Wtt, 469 U. S.
at 424. “Despite a lack of clarity in the printed record,
‘“there wll be situations where the trial judge is left wth the
definite inpression that a prospective juror would be unable to
faithfully and inpartially apply the law. . . . [T]lhis is why

deference nust be paid to the trial judge whose sees and hears

the juror.’” Hannon, 638 So. 2d at 41 (quoting Wtt, 469 U S. at
425- 26) . Thus, where a prospective juror’s responses are
equi vocal, conflicting or wvacillating wth respect to the

ability to be inpartial about the death penalty, the this Court
has upheld the decision of the trial judge on whether such a

juror was properly excludable. See Randol ph v. State, 562 So

2d 331, 335-37 (Fla. 1990); Taylor v. State, 638 So. 2d 30, 32
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(Fla. 1994); Hannon, 638 So. 2d at 41.

Here, M. Kozakowski, was asked by the prosecutor whether
he was able to listen to the evidence and follow the law with
respect to a recommendation of death penalty. He responded in
t he negati ve:

[ PROSECUTOR] : If you find the defendant
guilty of first degree nurder, you and
el even other people on the jury, when we get
to the second part, are you already going to
have your mnd nmade up? Wat do you think
you're going to do? Are you going to be
able to listen and follow the |aw? It’'s
i ke another trial. You have to start with a
cl ean sl ate. Do you think you will be able
to do that?

MR. KOZAKOWEKI : I’m afraid, in nmy own
consci ence, t hat I would go for t he
i nprisonnment rather than the death penalty.

[ PROSECUTOR]: |If the judge tells you, well
you can’t. You have to clean it up and
start from scratch. Could you do that or
are you still going to be starting from one
side or the other? You re still going to be
starting, going towards inprisonment?

MR. KOZAKOWBKI: |1'm very skeptical of the
death penalty. I'Il always agree | didn’t
hear the evidence or it’'s right or this
wasn’t enough evidence that would linger in
my m nd.

( ST. 68-69) (enphasis added). Subsequent to the above
expression of inability to follow the law, the juror then stated
that in cases involving a “child or sone defenseless person

who's preyed upon,” he would have no objections to the death
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penalty. (ST. 72-73). The State then inquired whether wonen
fell into the above stated defenseless category. This juror
first stated that he was, “nore likely to vote for a woman, *“but
then added that because of his own marital circunstances, “I’'m
not too fond for [sic] protecting woman either.” (ST. 77).

Def endant has argued that, although M. Kozakowski | eaned
towards life inprisonnent, he <could and did particularize
situations where he would have no objections to the death
penal ty. As noted previously, however, “whether or not a
veni reman m ght vote for death under certain personal standards,
the state still my properly challenge that venireman if he
refuses to follow the statutory schene.” Wtt, 469 U S. at 422.
M. Kozakowski’s personal exception for a certain category of
def ensel ess persons, along with his conflicting answer as to who
qualified within said group, did not aneliorate his clear

expression of inability to follow the |aw That inability was

made cl ear, when he stated that “1’'Il always agree | didn’t hear
the evidence . . . or this wasn't enough evidence,” due to his
reservations about the death penalty. Trial counsel was thus

not deficient in failing to object to renoval of M. Kozakowski .

Wtt, 469 U S at 422; see also Randol ph, 562 So. 2d at 337
(“The trial court had the opportunity to evaluate the denmeanor

of the prospective juror, and given juror Hanpton’s equivocal
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answers, we can not say that the record evinces juror Hanpton's
clear ability to set aside her own beliefs ‘in deference to the
rule of law’” [citations omtted]). The claim was properly
summarily deni ed.

Moreover, even if M. Kozakowski was not properly excused
for cause, Defendant cannot denonstrate prejudice. There is no
reasonabl e probability that the result of the proceeding would
have been different had the allegedly deficient conduct not
occurr ed. Strickland, 466 U S. at 694. In fact, Defendant
cannot show that the conposition of the jury would have been
different. At the conclusion of juror selection, the State had
only exercised 9 of its 10 perenptory challenges. As such, the
State would have been able to exercise a perenptory challenge
agai nst M. KozakowsKki had Defendant been successful in
preventing the State from excusing him for cause. Since the
conposition of the jury would not have changed, there is no
reasonabl e probability that the result of the proceeding would
have been different. Strickland. To the extent that Defendant
may assert that he has shown prejudice because the allegedly
i nproper excusal of M. Kozakowski for cause would have been
reversible error on appeal, he would be wong. See Pope v.

State, 567 So. 2d 1241, 1244 (Fla. 1990) (for the purposes of

the prejudice prong of the Strickland test of ineffectiveness,
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the prospect of *“a new trial on direct appeal is not
di spositive.” Instead, a showing that “defendant’s right to a
fair trial” was conpromsed is necessary)(Enphasis added). The
| oner court properly sunmarily denied this claim and it should

be affirned.
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[T, THE TRIAL COURT PROPERLY DEN ED
THE CLAIM OF | NEFFECTI VE
ASSI STANCE FOR FAILING TO OBJECT
TO A COMVENT DURI NG VO R DI RE.

Def endant next contends that the lower court erred in
summarily denying his claimthat his counsel was ineffective for
failing to object to a comment by the trial court during voir
dire. He contends that the trial court’s coment infringed upon
his right to remain silent. However, the trial court properly
summarily denied this claim as procedurally barred and w thout
merit.

On direct appeal, Defendant asserted that the coment at
i ssue infringed upon his right to remain silent. Initial Brief
of Appellant, Florida Suprene Court Case No. 82,349, at 28-31
This Court rejected the issue. Cumm ngs-el, 684 So. 2d at 731
Defendant is now attenpting to relitigate this claim in the
guise of a claimof ineffective assistance of counsel. However,
a nmotion for post-conviction relief cannot be utilized as a
second appeal, and, re-litigation of <clains raised on direct
appeal under the guise of ineffectiveness 1is prohibited.
Robi nson v. State, 707 So. 2d 688, 697-98 (Fla. 1988); Valle v.
State, 705 So. 2d 1331, 1335 (Fla. 1997); Medina v. State, 573

So. 2d 293, 295 (Fla. 1990). As such, the lower court’s

finding that this <claim is procedurally barred should be
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af firmed.

Even if the claim was not procedurally barred, the | ower
court would still have properly summarily denied the claim as
it is wthout merit. In order for a comment to be considered to
be a comment on a defendant’s right to remain silent, it nust be
“fairly susceptible” of being interpreted by the jury as
comments on the failure to testify. State v. D@uilio, 491 So.
2d 1129 (Fla. 1986). Here, the comment at issue was not fairly
susceptible to be considered a comment on Defendant’s right to
remain silent given the nature of the comment and the context in
which it was nmade.

During voir dire, the State was inquiring whether any
veni renmenber would require physical evidence in addition to
eyewi tness testinony before they find that the State had proven
its case beyond a reasonable doubt. (ST. 242-47) During this
di scussi on, one venirenenber suggested the possibility that the
person who was identified by an eyewitness mght have a twn.
(ST. 246) Another venirenmenber stated that he would only have a
reasonabl e doubt in a case where an eyew tness knew the person
he identified “[o]jnly if the defense case, if he says he has a
twin brother.” (ST. 247) At that point, counsel objected and
requested a curative instruction on the fact that Defendant had

no burden of proof. (ST. 247) The trial court gave such a
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curative instruction:

THE COURT: Fol ks, the only side, the only side of this
case who has to go forward and prove anything is the
State side. The defense does not have to prove
anyt hi ng. The burden of proof of comng forward with
the evidence, of comng forward wth the wtnesses,
comng forward with the exhibits, all that.

The defense is not required to prove anything.
They’re not required to disprove anything and that
burden of proof of comng forward with the evidence is
beyond and to the exclusion of every reasonabl e doubt.
So that would not be a requirenent. I just want to
make sure everybody understands for the defendant to
prove that he had a twin, in order for the state to
prove the case, they have to bring to you all the

evi dence.

It’s possible that the defense does not utter a
word through the whole trial. Al though it wouldn't
happen. It shouldn’t happen. W need to try to get

on, if we can but go ahead.

(ST. 247-48) After this coment, the State reiterated that
Def endant had no burden of proof.

Wen the trial court’s comments are placed in the context,
it is evident that the |ast paragraph could not reasonably be
understood to constitute a comment on the Defendant’s silence.
Prior to the final two sentences in the trial court’s adnonition
to the venire, it had explicitly been telling the venire that
the Defendant did not have to prove anything or cone forward
with any witnesses; that the State had the burden of proving the
case. This adnonition was given to inform the venire that
Def endant had the right to remain silent. Any effort to

construe the final tw sentences as a comment on silence, in
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view of the prior two paragraphs, would be entirely
unreasonable, as it would nmake the final paragraph inconsistent
with what the trial court had just been telling the jury. As
the coment was not fairly susceptible to being interpreted as
a comment on Defendant’s right to remain silent, trial counsel
cannot be deened ineffective for failing to make a neritless
objection that it was. Kokal, 718 So. 2d at 143; Goover, 656
So. 2d at 425; Hldwn, 654 So. 2d at 111; Breedlove, 595 So. 2d
at 11. The claimwas properly summarily deni ed.

The cases relied upon by Defendant do not support his

position. In Love v. State, 583 So. 2d 371 (Fla. 3d DCA 1991),

the totality of the judge's comment was “lI am going to tell you
the defendant does not have to testify, wll probably not
testify, you will not hear both sides of the story.” Id. at

371. In State v. Kitchens, 490 So. 2d 21, 21 (Fla. 1985), the
codefendant’s attorney comented that the defendant’s statenent
to a witness was unrebutted. In Andrews v. State, 443 So. 2d
78, 83-84 (Fla. 1983), this Court found that a trial court’s
failure to informa jury that it could not infer anything from
a defendant’s failure to testify rendered a comment that the
defendant was not required to testify inproper. In contrast
here, the trial court extensively informed the venire that the

State had the burden of proof and that Defendant bore no burden
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to present any evidence. These comments provided what was
lacking in the coments in the cases upon which Defendant
relies. As such, they do not show that an objection would have
been neritorious. The |ower court properly found that counsel
was not ineffective for failing to object to this coment. It
shoul d be affirned.

Even if the comment could be considered to be erroneous
counsel could still not be deened ineffective for failing to
object to this comrent. There is no reasonable probability
that, but for counsel’s failure to object to this comment, the
result of the proceeding would have been different. Imediately
prior to opening argunents, during prelimnary instructions, the
trial court properly advised the jury on the right to remain
silent:

Now, in every crimnal case, as already nentioned

to you, the defendant has the absolute right not to

testify. It’s his absolute right to remain silent.

No juror should ever be concerned that a defendant has

exercised his fundanental rights in accordance wth

the constitution and that should not enter into your

del i berati ons.

(ST. 391) It also advised the jury that it would be instructed
on the law at the end of the trial. (ST. 388) Consistent wth
that representation, the trial court, at the conclusion of the

case, prior to deliberations, did again properly instruct the

jury about Defendant’s right to remain silent:

64



The constitution requires the State to prove its

accusation against the defendant. It is not necessary
for the defendant to disprove anything. Nor is the
defendant required to prove his innocence. It is up

to the State to prove the defendant’s qguilt by
evi dence. The defendant exercised a fundanental right

by choosing not to be a witness in this case. You
must not view this as an admssion of gqguilt or be
influenced in any way by his decision. No juror

should ever be concerned that the defendant did not
take the witness stand to give testinony in the case.

(ST. 839-40) The trial court further advised the jury that it
“must follow the law as it is set out in these instructions,”
(ST. 840), and that the jury should “disregard anything that I
may have said or done that nmade you think that | preferred one
verdi ct over another.” (ST. 841) Mreover, the only matter that
was contested at trial was identification.® The State presented
overwhel m ng evidence on this issue, including the testinony of
three eyew tnesses who knew Defendant prior to the crime and Ms.
Good’s own statenents identifying Defendant as her assailant.
Under these circunstances, there is no reasonable possibility of
a different result had counsel objected to this coment.

Strickland. The claimwas properly summrily deni ed.

6 Def endant does not claim that any other issue should
have been contested at trial nor has he made any clains that
evi dence of an alibi could have been presented.
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V. THE LOAER COURT PROPERLY FOUND THAT COUNSEL
WAS NOT | NEFFECTI VE FOR FAILING TO
| NVESTI GATE AND PRESENT M Tl GATI ON.

Def endant next asserts that the |lower court erred in denying
his claim of ineffective assistance of counsel for failing to
investigate and present mtigation. Specifically, Defendant
contends that |ower court should have found counsel ineffective
for failing investigated and presented famly background and
mental health mtigation. However, the |ower court properly
denied this claimafter an evidentiary hearing.

In denying this claim the | ower court stated:

After revi ewi ng t he record and careful ly
considering the testinony adduced at the evidentiary
hearing, this Court does not feel the Defendant has
met his burden of proving that trial counsel’s conduct
at t he penal ty phase anount ed to defi ci ent
representation in light of Defendant’s refusal to
assist counsel in preparing for a penalty phase by
expressly prohi biting counsel from presenting
background evi dence, irrespective of his later cursory
consent to famly nenbers being contacted. Mor eover
this Court is confident in the outcone of the penalty
phase, as Defendant has failed to show that even if
counsel’s assistance was ineffective, that there was
a reasonable probability that but for the errors
conpl ai ned of, the result would have been different.

Def endant clainms that counsel was ineffective for
failing to investigate whether there was available
evidence to contend for the applicability of nental
health mtigating evidence, famly related, and other
types of mtigating evidence. In order to prevail on
this claim Defendant nust denonstrate that counsel’s
per f or mance was defi ci ent and t hat counsel’s
performance affected the outcone of the sentencing
pr oceedi ngs. Strickland at 695. Because the
reasonabl eness of counsel’s acts (including what
investigations are reasonable) depends “critically”
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upon “information supplied by the [petitioner]” or
“the [petitioner]’s own statenents or actions,”
evidence of a petitioner’s statenments and acts in
dealing with counsel is highly relevant to ineffective
assi stance clains. Strickland, 104 S.C. at 2066.
“ITAn] inquiry into counsel’s conversations with the
[petitioner] may be critical to a proper assessnent of
counsel’s investigative decisions, just as it may be
critical to a proper assessnent of counsel’s other
litigation decisions.” Id. (“[When a defendant has
gi ven counsel reason to believe certain investigation
woul d be fruitless or even harnful, counsel’s failure
to pursue those investigations nmay not |ater be
chal | enged as unreasonable.”). Chandl er, 218 F.3d at
1318, 13109.

During the Evidentiary Hearing, on Decenber 20,
2000, Theodore Mastos, defendant’s trial attorney
testified before this court. M. Mastos is a forner
State Attorney, and a former County and Circuit Court
Judge. After leaving the bench, M. Mstos becane a
crimnal defense attorney. As a defense attorney, M.
Mastos tried one capital case prior to Defendant’s,
State v. Darvy & Harris. Both defendants in that case
were acquitted. As a Circuit Court Judge, M. Mastos
presided over the trials of Burley Glliam and Jesus

Scull, both of whom were convicted and sentenced to
deat h.

M. Mastos testified that the State had a strong
case against the Defendant. The State’s w tnesses

were famly nenbers of +the victim who knew the
Def endant personally. M. Mstos testified that his
defense strategy was m staken identity and that this
was not the type of crime the Defendant would have
commtted because interactions with the victim had
been confrontational prior to the nurder, and that
this type of nmurder was commtted by a coward. \V/ g
Mastos testified that no other defense was presented
because the Defendant did not agree to any other
def ense. M. Mstos felt he would lose the trust of
his client if he went against his w shes and proceeded
to craft any other strategy.

Def endant ar gues t hat trial counsel was
ineffective for failure to call famly nenbers to
testify. M. Mastos testified that he was famliar
with the aggravators and mtigators. He testified
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that neither the Defendant nor his famly nenbers gave
him any information that would have been useful in
presenting evidence of statutory mtigating factors.
He stated that the Defendant was quite strong-wlled
and he could not convince him to do anything. M .
Mastos testified that the Defendant did not want him
to contact his famly nenbers to testify on his
behal f, that he did not want his famly “begging for

his life” because he was innocent. (TR, Decenber 20
pp. 44, 47, 49). M. Mastos testified that he becane
concerned about Def endant’ s ref usal to provide

information and wtnesses and to ensure that the
refusal was a know ng and intelligent decision, rather
than the result of come unknown nental illness, he
requested an evaluation by Dr. Sanford Jacobson. The
report of Dr. Jacobson is Exhibit ¢ to this Court’s
July 29, 1999 order. Dr. Jacobson found the Defendant
conpetent to make the decision to waive a mtigation
defense. The Court notes that no absolute duty exists
to introduce mtigating or character evi dence.
Chandl er at 1319.

M. Mastos further testified that Def endant
grudgingly permtted trial counsel to contact famly
menbers, but maintained the position that he did not
want them to beg for his life. The record shows that
at the January 4, 1993 trial hearing Defendant gave
trial counsel permssion to speak to his famly
menbers to testify. However, during the penalty phase
trial counsel presented testinmony from the Defendant’s
two (2) available famly nenbers, to put a human spin
on the case. Sone of the Defendant’s children were in
court during the penalty phase, but did not wish to
testify, nor did Defendant wish themto testify. This
Court notes that trial counsel is not deficient for
failure to present testinony from reluctant famly
menbers. Ferguson v. State, 593 So. 2d 508, 510 (Fl a.
1992), nor is counsel ineffective for follow ng the
instructions of the Defendant.

At the evidentiary hearing, the Court heard
testinony from the Defendant’s sister, Cat heri ne
Covington, his niece Catherine Woden, his mddle
school principal, Mses Poole, the nother of four of
Def endant’s  chil dren, Deborah  Dawson, his sons
Frederick and Lyndon Dawson, his nephew, Gegory
Whoden, and a childhood friend of Defendant, Eddie
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Webst er . The Court notes that the testinony of
Cat herine  Covi ngton, Cat herine Woden, Frederi ck
Dawson, and Deborah Dawson offered essentially the
sane non-statutory mtigation evidence as that
presented at trial by the Defendant’s two sisters.
M. Mastos testified that he did not call the nother
of four of Defendant’s children Deborah Dawson, who
lived in another state because, according to M.
Mastos, her testinony, like that of other civilian
W t nesses, would not have been particularly helpful to
Def endant . Her testinony would have reveal ed, during
cross-exam nation, that the Defendant was a drug user,
supported her peri odically, when he was not
i ncar cer at ed, and voluntarily left her and the
chil dren when he noved back to Florida.

Def endant further argues ineffective assistance
for trial counsel’s failure to introduce mtigation
evidence including the extensive history of crimnal
conduct of Defendant’s siblings, and Defendant’s
substance abuse. M. Mastos was successful in keeping
out details of Defendant’s prior convictions. M.
Mastos testified that he did not pr esent t he
Def endant’ s previous incarceration records because he
did not want the jury to think the Defendant was a
career crimmnal, as this would not have elicited their
synpat hy. Moreover, while there are indicia of good
behavior in the records, there are also notations of
involvenent in violent fights while incarcerated. The
testinony by the famly nenbers at the evidentiary
hearing would have exposed the jury to parts of the
Defendant’s crimnal record that were not presented at
trial. M. Mstos also testified that he would not
have presented to the jury the crimnal history of
Defendant’s famly nmenbers as that would have resulted
in the jury voting 10-2 or 12-0 for death, rather than
8-4. (TR Decenber 20, 2000, p. 100-101). Tri al
counsel is not ineffective for failing to present
backgr ound i nformation whi ch woul d allow the
presentation of damaging or derogatory evidence,
including violent tendencies, in rebuttal. Br eedl ove
v. State, 692 So. 2d 874, 878 (Fla. 1997); Medina v.
State, 573 So. 2d 293, 298 (Fla. 1990).

Regarding Defendant’s drug use, Eddie Wbster
testified about the Defendant’s drug use. Modses Pool e
testified that in seventh, eighth, and ninth grades he
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had never observed the Defendant under the influence
of drugs, and that the Defendant was an average
student and was not a discipline problem M. Mastos
testified that the Defendant did not tell him about
the drug use until after the trial was over. Counsel
acknowl edged that drug abuse can have a doubl e-edged
swrd effect on the jury, as juries are not
synpat hetic to junkies generally. Further he believed
that drug abuse testinony would have been hel pful if
the Defendant had clainmed to have conmtted the crine
while in a cocaine rage. Because the defense’s
strategy was to convince the jury that the Defendant
was not present at the scene of the crinme and did not
commit the crinme, and that Defendant is a decent,
upstanding, famly man, testinony of drug abuse at the
penalty phase would not have been supportive of
counsel’'s efforts. Counsel s strategic decision wll
not be second-guessed on collateral attack. Johnson
v. State, 769 So. 2d 990, 1002 (Fla. 2000)(tactical
decision not to present a defense of voluntary

i ntoxi cation does not constitute i neffective
assi stance); Reneta v. Dugger, 622 So. 2d 452, 455
(Fla. 1993).

M. Mstos said he would have not wused extrene
enotional disturbance as a mtigator as it was not
consistent with the defense strategy. He also would
not have presented a <claim of i mpai r ment of
Defendant’s ability to conform his conduct to the
requi renents of the law as it, too, was inconsistent
with the defense of mstaken identity. M. Mastos
testified he would never have presented evidence that
showed that t he Def endant had an anti-social
personality disorder or depicted Defendant as a
psychopat hi ¢ mani pul ator as that would defeat his goal
of presenting Defendant as a normal hunman being, and
woul d have a negative effect on the jury.

As to Defendant’s claim of nental health factors,
the record reflects that trial counsel did have
Def endant psychologically evaluated prior to the guilt
phase. See Report of Dr. Jacobson, dated January 5,
1993. Dr. Jacobson’s report found nothing wong and
raised no red flags suggesting organic brain damage,
nor did his interactions with Defendant reveal any
psychiatric difficulties.

During the Evidentiary Hearing, the Court heard
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extensive testinony from five expert wtnesses who
conducted nental health evaluations of the Defendant
for the purpose of determning the existence of
mtigating factors. The three experts presented by
the defense were psychologist Dr. Merry Haber, Dr.
Bruce Frunpkin, a forensic and clinical psychol ogist,
and Dr. Lynn Schram a neuro-psychol ogi st. The State
presented Dr. John Spencer, a forensic and clinical
psychol ogi st and Dr . Jane  Ansl ey, a clinical
psychol ogi st and forensic neuro-psychol ogist. The
consensus of the expert testinony is that Defendant
has an antisocial personality disorder, which is not
a mtigating factor. They all agree that antisoci al
personality disorder does not cause crimnal behavior,
it explains it.

Dr . Haber testified that the Defendant has
obsessive conpulsive personality traits and has a
tendency to focus on a certain issue and is unwilling
or unable to change his focus. She also found that he
is manipulative and likes to present hinself in the
best light and likes to convey the inpression that he

is an wupright noral kind of guy. Dr. Haber also
testified that Defendant had the capacity to know what
he was doing when he Kkilled the victim She
determ ned that he acts w thout inpulse control. She

was concerned about the possibility of brain danage
due to the Defendant suffering a head injury as a
child and while in prison, even though he did not |ose
consciousness during either incident. Addi tional ly,
she acknow edged that huffing gasoline could cause
brain damage. As she is not a neuro-psychol ogist, she
coul d not di agnose brain danage with certainty.

Dr. Frunpkin also testified about the Defendant’s
social history and head injuries. In addition to
having anti-social personality disorder, Dr. Frunpkin
concluded that the Defendant is probably long-term
chronically depressed. He agreed with Dr. Schram s
conclusion that the Defendant cannot shift attention.
On cross-examnation, Dr. Frunpkin admtted that the
inpairnment in Defendant’s attention may not be due to
i nproper brain functioning.

Dr. Schram whose background does not include
extensive experience in forensics and was not
famliarity with the legal standard of incapacity,
testified as to the result of a nunber of tests
adm nistered to Defendant. The results of these tests
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were: borderline normal/inpaired on the California
Learning Test, lowmldly inpaired on the Speech Sound
Perception Test, mld to noderately inpaired on the
Seashore Rhythm test, low normal to normal on the
Del ayed Relay Test, normal on the Menory Test, normal
on the Gound Peg Board and Trial A & B Tests, above
normal on the Visual Synthesis Test, and good to
normal on the Wbster Menory Test. Dr. Schram al so
testified that the Defendant scored in the |ow normal
range on the Judgnent Test, Defendant scored below
normal on the Digits Forward and Backward Test, which
according to Dr. Schram indicated that sonething is
not right with the brain. Dr. Schram opined that the
pattern on the tests he admnistered indicated that
the Defendant has an attention and concentration
problem which is indicative of organic brain damage.
Al though the test suggests inpairnent in Defendant’s
attention and concentration abilities, Dr. Schram was
unable to either definitively determ ne that Defendant
suffers from brain damage, or find that Defendant is
inpaired in his everyday functioning.

Dr. Spencer found the Defendant has an anti-soci al
personality disorder, but found no clinical evidence
of significant brain damage. He testified that he
personal ly observed that the Defendant could change
his approach when confronted with information, known
as changing sets. Dr. Spencer videotaped his
interview with the Defendant. A portion of that tape
was presented as evidence. [State’'s exhibit 3.] The
video clearly showed the Defendant was capable of
changing sets in the way he altered his mnd set when
responding to Dr. Spencer. As noted by Dr. Spencer,
the tape revealed that the Defendant can becone
agitated, and not becone violent. He can control his
anger . Dr. Spencer also stated that it was possible
to suffer from brain danmage that is not detected or
detectable. He stated that he did not see anything in
his test results or in his interview wth the
Def endant that was indicative of organic brain damage.

Dr . Ans| ey provi ded a neur o- psychol ogi cal
eval uati on. She testified that the results of her
eval uation showed no indication of any organic brain
damage and no executive functioning deficit. Dr .
Ansley had reviewed the Defendant’s mnedical history
and the raw data from the testing perfornmed by all of
the aforenentioned experts. She concluded that this
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data was valid and reliable, and integrated it into
tests she perfornmed on her own. Her findings, Ilike
those of Dr. Spencer, were that the Defendant had an
anti-social personality disorder and type D on the
McGarty scale. This type of individual, according to
Dr. Ansley, generally does not do well in treatnent as
the person does not accept responsibility in general

Dr. Ansley relied on Dr. Schrams report that
i ndi cated that the Defendant has no nenory deficiency.
She testified that nmenory is the nost easily injured
aspect of brain functioning due to brain danmage. She
found that the results of Dr. Schramis report
i ndi cated the Defendant had borderline perseveration.
Perseveration is a nmeasure of one’'s loss of ability to
engage in straight forward conmunication. A person
will start and stop if the brain is injured. To
determne the anmount of perseveration, Dr. Ansley
admnistered the Mam Learning Test, which is a
verbal l|earning test where the subject has to repeat
what the tester said. The Defendant had normal scores
on this test. Dr. Schramis report stated that there
was perseveration in the area of attention. Dr.
Ansl ey gave the Defendant the Wexler Menory Scale 3
Test and concluded that the Defendant was | ow average
to borderline.

Dr. Ansley testified that attention is one of the

nost basic skills for any test given. A lack of
attention wll inpact the results of all other tests.
She perforned the Digits Forward and Digits Backward
tests. The Defendant had no perfornmance problens on
the Digits Forward test. She testified that he had
sone problenms on the Digits Backward test. Dr. Ansley

stated that she, herself, took the D gits Backward
test and her score was simlar to that of the

Def endant . Dr. Ansley found that, in general, the
Def endant perforned in the |ow average range on all
the tests. Interestingly, she concluded that he

performed as well on tests that do not require great
attention as on tests that require attention to do
wel | .

Dr. Ansl ey explained that executive functioning is
the nost conpl ex behavior. It is observable when it
is present and when it is absent. It is part of the
functioning of the brain that enables us to neke
choi ces, to know what and what not to say, to problem
solve, to think on our feet. To test the Defendant’s
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executive functioning she used tests that are designed

so that you figure it out. Because Dr. Schrams
report noted deficits in cognitive flexibility, or the
ability to change course, Dr. Ansl ey used the
W sconsin test. In this test, four cards are put on
the table. There are different figures, colors and
nunbers on the cards. The subject is given a card and
asked to put the card where it Dbelongs. Al the
exam ner says is right or wong. Cards can be put

with the sanme nunber, the sanme color, or shape. The
exam ner changes the category wthout telling the
subj ect . It tests the ability to deal with feedback
Then the category is changed again. The Defendant did
not have any problemw th this test.

Dr. Ansley also testified that she had the
Def endant perform the tactile performance test. I n
this test, the subject is blindfolded and has to pl ace
bl ocks in the right hole, using one hand, in a certain
anount of tine. The exam ner only gives encouragenent
when the subject does it. It requires developing a
strategy. Based on the results of the tests she
conducted, as well as her review of Defendant’s prison
records, and the reports of the other expert
W tnesses, Dr. Ansley testified that she reached the
conclusion that the head injuries and the drug usage
reported by Defendant did not cause brain damage, and
that the Defendant does not have any brain damage that
would affect his ability to understand what he was
doing when he killed the wvictim Mor eover, she
concluded that it was a volitional choice to violate
the restraining order.

This Court found the video tape of the interview
of Dr. Spencer and the Defendant very helpful. The
Court observed first hand how the Defendant has the
ability to change his behavior as the situation
changed. Additionally, the testinony of Dr. Ansley
was extrenely credible. Dr. Ansley had the benefit of
the work of the other experts, and took it another
st ep. Dr. Ansley concluded that the Defendant does
not suffer from organic brain damage. VWhile Dr.
Schram concluded that the Defendant may have brain
damage, he is a neuro-psychologist, not a forensic
neur o- psychol ogi st . Dr. Schram has very little
experience in the area of forensic cases. Dr. Ansley,
on the other hand, is a forensic neuro-psychol ogi st
w th vast experience, having worked on several hundred
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forensic cases. Due to her experience and expertise
in the forensic neuro-psychology field, and the
t horoughness of her work in this case, this Court
finds her testinony to be extrenely credible.

Al though M. Mastos testified that he did not
research whether he could conduct an investigation for
penalty phase mitigating evidence without his client’s
cooperation and against the expressed w shes of his
client, this Court find that, under the circunstances
of this case, the performance of trial counsel was
wthin the paraneters of “prevailing professiona
norns.” Strickland v. Wshington, 466 U S. 668, 690
(1984). The Court notes that M. Mstos used the
majority of his efforts in the guilt phase and cannot
be faulted for following the wishes of his client in
the penalty phase. Chandler v. United States, 218
F.3d 1305 (11th Cr. 2000). Furthernore, the Court is
convinced that the proposed mtigation evidence would
not have made any difference on the outcone of the
sentence, therefore, counsel cannot be ineffective for
failing to present such evidence.

(PCR 335-41)

In reviewing these findings, this Court is required to
accept the lower court’s factual findings to the extent that
they are supported by conpetent, substantial evidence. Stephens
v. State, 748 So. 2d 1028, 1033-34 (Fla. 1999). However, this
Court may independently review the lower court’s determ nation
of whether those facts support a finding of deficiency and
prejudice to support a holding that counsel was not ineffective.
| d.

Def endant contends that the |ower court should not have
rejected the testinony of Dr. Schram However, the | ower

court’s factual finding that Defendant was not brain damaged is

75



supported by conpetent, substantial evidence and should be
af firnmed. Here, the lower court found that Dr. Ansley’'s
conclusion that there was no brain damage was nore credible than
Dr. Schramis testinony that there was. Dr. Schram s concl usion
was based on Defendant’s alleged cognitive inflexibility; his
inability to change sets. Dr. Spencer not only testified that
Def endant could change sets but presented a videotape of his
interview with Defendant in which Defendant was shown changing
sets. Moreover, the lower court was free to rely upon the fact
that Dr. Ansley had nore experience dealing with crimnals who
have a reason to want to appear sick than Dr. Schram In fact
this Court has recognized that the making of such credibility
determ nations is the job of the lower court. Porter v. State,

788 So. 2d 917, 923 (Fla. 2001); see also Stephens v. State, 748

So. 2d 1028, 1034-35 (Fla. 1999). As such, the |lower court
properly determned that Dr. Ansley was nore credible. Its
rejection of the claim that Defendant was brain damaged was
proper, as it is supported by conpetent, substantial evidence.
Stephens. |t should be affirned.

Def endant al so asserts that the lower court’s finding that
counsel’s actions in not seeking to develop mtigation in the
face of his client’s desire not to present mtigation was

reasonabl e was incorrect. He contends that the record does not
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support the finding and that such a finding is contrary to the
| aw. However, the lower court’s finding is supported by the
record and is not legally incorrect.

Theodore Mastos, Defendant’s trial counsel, testified that
Def endant adamantly refused to consider mtigation and did not
want him to speak to Defendant’s famly. (PCR-SR. 1714-16,
1717-18, 1751-52) Wiile Defendant suggests that the transcript
of the hearing on January 4, 1993 indicates that Defendant was
not adamant about not presenting mtigation, Mastos testified at
the hearing that the cold record did not reflect the tone in
which this statenent was nmade. (PCR-SR.  1759-60, 1794-95)
Considering the manner in which the statement was nade, it did
not authorize Mastos to investigate mtigation. (PCR-SR. 1759-
60) Defendant also relies upon the fact that Defendant all owed
two of his sisters to testify at the penalty phase. However,
Mastos testified that even the permssion to present this
testinony was only given grudgingly. (PCR- SR. 1759- 60) .
Moreover, a review of even the early post conviction hearings
shows that Defendant continued to be adamant about not wanting
mtigation presented even after receiving a death sentence.
(PCT. 15-24, PCR-SR 385-87, 334-36) Additionally, it nmust be
remenbered that the sane judge presided over this matter at the

January 4, 1993 hearing, at trial and in the post conviction
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proceedi ngs. As such, he observed Defendant’s tone and deneanor
when he nmade the statenments upon which Defendant relies. Under
these circunstances, the lower court’s finding that Defendant
refused to allow the presentation of mtigation is supported by
conpetent, substantial evidence. St ephens. It should be
affirmed. Rose v. State, 617 So. 2d 291, 294 (Fla. 1993)(no
deficiency where defendant insisted on nmaintaining innocence,
even through penalty phase); Chandler v. United States, 218 F.3d
1305 (11th G r. 2000); Mtchell v. Kenmp, 762 F.2d 886, 889 (1lilth
Cr. 1985)(no deficiency where defendant discouraged counsel
from undertaking investigation, and counsel’s attenpts to elicit
famly s assistance were fruitless, it did not appear to counse
that finding useful evidence was likely).

Def endant’s reliance on State v. R echmann, 777 So. 2d 342
(Fla. 2000), is msplaced. In Ri echmann, the post conviction
court had found after an evidentiary hearing that the defendant
had not precluded his counsel from investigating or presenting
mtigation. ld. at 350. This finding was based on testinony
from defense counsel that the defendant did not preclude him
from investigating mtigation; the defendant had only precluded

counsel fromtraveling to Germany. The sane is true of State v.
Lara, 581 So. 2d 1288, 1290 (Fla. 1991). There again, counsel

testified that the failure to investigate was his fault and the
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trial court made a finding based on that testinony. Here, there
was direct testinmony from counsel that Defendant did preclude
him from investigating mtigation. The |ower court found that
Def endant did prevent the investigation. As such, R echmann and
Lara are inapplicable to this matter.

Deaton v. Dugger, 635 So. 2d 4, 8 (Fla. 1993), is also
i napplicable to this matter. In Deaton, the trial court had
found that the defendant’s waiver of mtigation was not know ng,
intelligent and voluntary. This finding was supported by the
testimony of counsel that he did not investigate mtigation and
did not discuss the subject with the defendant beyond telling
the defendant he could testify. Here, the lower court found
that Defendant did not want mtigation presented. As stated
above, this finding is supported by conpetent, substantial
evidence. It should be affirned.

Def endant also contends that even if Defendant had not
wanted mtigation presented, counsel still should have
investigated mtigation against his client’s w shes. However,
the United States Suprene Court has recognized that a conpetent
defendant has the right to control the course of litigation in
his case. See Faretta v. California, 422 U S. 806 (1975).
Moreover, counsel did not blindly follow his client’s w shes.

He discussed the issue of mtigation with Defendant. (PCR- SR.
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1716-18) He spoke to other defense attorneys about how to
pr oceed. (PCR-SR. 1754-55) He brought the mtter to the
attention of the trial court and had the trial court discuss the
matter wth Defendant at the January 4, 1993 hearing. He had
Def endant evaluated to ensure that Defendant was in fact
conpetent to make this decision. (PCR-SR. 1714-16) That report
gave no indication of that Defendant suffered from any nental
pr obl ens. (PCR-SR. 1714-16) Moreover, counsel stated that he
saw no evidence of nental illness in Defendant during his
interactions with Defendant. (PCR-SR 1765-66, 1795-1800) Both
this Court and the Eleventh Crcuit have held that where there
was nothing to put counsel on notice of a defendant’s alleged
ment al probl ens, counsel does not have a duty to hire nental
health experts to evaluate the defendant’s nental state. See
MIls v. More, 786 So. 2d 532, 535 (Fla. 2001); MIls v. State,
603 So. 2d 482, 485 (Fla. 1992); see also WIllianms v. Head, 185
F.3d 1223, 1239 (1ith GCr. 1999); Baldwn v. Johnson, 152 F.3d
1304, 1314-15 (11th Gr. 1998). As such, the lower court did
not err in finding that counsel was not deficient for follow ng
his conpetent client’s oft-expressed w shes. The deni al of the
cl aim shoul d be affirned.

Def endant’s reliance on Blanco v. Singletary, 943 F.2d 1477

(11th CGr. 1991), is again msplaced. There, counsel was
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representing a nentally ill, though not inconpetent, defendant.

Counsel admtted that he was aware that the defendant was
behaving in a manner that indicated that the defendant was not
mentally well. Through lack of preparation, counsel was not
prepared to present mtigating evidence, despite the fact that
the defendant had previously provided information on wtnesses
to be contacted. When a dispute arose during trial about what
W tnesses to call, counsel |atched onto the defendant’s
statenent that he did not want w tnesses presented and presented
none. In contrast here, Defendant was adamant from before tria
began that he did not want mtigation presented. Counsel
attenpted to discuss mtigation with Defendant but was net with
resi st ance. Counsel spoke about the issue with other attorneys
and brought the matter to the attention of the trial court.
Despite having no indication that Defendant was nentally ill, he
had Defendant eval uated. Under these circunstances, Blanco in
not applicabl e.

Def endant next assails the |lower court’s determ nation that
counsel was not ineffective because he would not have presented
evi dence  of Defendant’s famly history, drug abuse and
antisocial personality disorder even if he had such evidence.
However, the lower court’s determnation on this matter 1is

supported by Mastos’ t esti nony. Mor eover, contrary to
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Defendant’s assertions, the decision not to present such
evidence was not based on any m stake of |aw This Court has
recognized that the failure to present additional famly
testinony that would have informed the jury of negative
information is not ineffective. Breedl ove v. State, 692 So. 2d
874 (Fla. 1997). As such, deciding that such evidence should
not be presented is a valid decision. This Court has also
recogni zed that the decision not to present evidence of drug
abuse based on its negative inpact on the jury is also valid
Johnson v. State, 769 So. 2d 990, 1001-02 (Fla. 2000). Many
courts do not even consider antisocial personality disorder
mtigating because of the negative effect of informng a jury
that a defendant is a person who understands right from wong
but acts in disregard of the rights of others. See Cade .
Hal ey, 222 F.3d 1298, 1305 (11th G r. 2000); Weks v. Jones, 26
F.3d 1030, 1035 n.4 (11th Cr. 1994); Harris v. Pulley, 885 F.2d
1354, 1383 (9th GCr. 1988). As such, deciding that such
evi dence should not be presented is a valid strategic decision
See Johnson.

Wi | e Defendant appears to suggest that counsel could have
presented evidence of Defendant’s l|life history wthout opening
the door to testinony about his and his famlies crimnal

hi story, he does not explain how this would be true. Evi dence
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t hat Defendant was a good father would have opened the door to
evi dence that Defendant was never with his children because he
was usually incarcerated. Jackson v. State, 530 So. 2d 269 (Fl a.
1988); Smth v. State, 515 So. 2d 182 (Fla. 1987); Collier wv.
State, 681 So. 2d 856 (Fla. 5th DCA 1996). Moreover, Dr. Haber

upon whom Defendant heavily relies, based her opinion about
Def endant on the fact that he was brought up to be a crimnal by
a famly of crimnals. The State would have been permtted to
explore the basis of her opinion. 890.705, Fla. Stat. Under
t hese circunstances, the |ower court properly credited counsel’s
testi nony. See Robinson v. State, 707 So. 2d 688, 697 (Fla.
1998) (noting that the trial court could have concluded that
trial counsel was not ineffective in not opening the door to
potentially devastating rebuttal evidence); Mdina v. State, 573
So. 2d 293, 298 (Fla. 1990)(finding no ineffectiveness for
counsel's choice not to present w tnesses who would have opened
the door for the State to cross-examne them about the
defendant's violent past). Because counsel’s reasons for not
presenting evidence of Defendant’s drug use, famly history,
antisocial personality and Dr. Haber’s testinony are not based
on legal error, Defendant’s reliance on Torres-Arboleda v.
Dugger, 636 So. 2d 1321 (Fla. 1994), is msplaced. The | ower

court properly rejected this claimand should be affirned.
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Moreover, the lower court’s conclusion that the failure to
present this evidence did not prejudice Defendant was correct.
The lower court properly rejected the claim of brain damage on
credibility grounds. The presentation of Dr. Haber and Dr.
Frunkin’s testinony and the additional testinmony of the famly
menbers would have shown the jury that Defendant was a drug
addict and career <crimnal from a famly of crimnals.
Additionally, the testinony that Defendant was a good father was
no nore reality based at the post conviction hearing than it was
at the trial. Instead, the jury would have heard additiona
information that Defendant frequently abandoned his girlfriend
and children, was not around his children nmuch because he was
incarcerated and set a poor exanple for them when he was by
bei ng abusive toward their nother and using drugs around them
Gven all of the additional negative information that the jury
would have |earned, the Ilower ~court properly found that
Def endant was not prejudiced by the failure to present this
testinmony. Breedlove v. State, 692 So. 2d 874 (Fla. 1997).

Further, the jury had already heard of Defendant’s obsession
with Ms. Good during the guilt phase. Moreover, it must be
remenbered that Defendant brutally and repeatedly stabbed M.
Good to death as she lay sleeping with her famly. This nurder

was carried out in a cold, calculated and preneditated manner by
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a multiple time convicted felon while he was burglarizing M.
Good’ s hone. The jury already heard that Defendant was from a
large and Iloving famly. Under these «circunstances, and
particularly given the additional negative information that
woul d have been introduced, there is no reasonable probability
that but for counsel’s failure to present this evidence,

Def endant woul d have been sentenced to life. Stri ckl and. The

| ower court’s proper denial of this claimshould be affirned.

85



V. THE LOWNER COURT PROPERLY DENIED THE CLAIM
THAT COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO
CALL DAPHNE ROBERTS DURING THE PENALTY
PHASE.

Def endant next contends that the lower court erred in
denying his claim that counsel was ineffective for failing to
present the testinony of Daphne Roberts in the penalty phase.
Def endant asserts that counsel should have elicited from Roberts
statenents that the victim nade to her concerning statenents
that Defendant had allegedly made to her. Defendant contends
that had counsel elicited this information, it would have showed
that Defendant acted under an extrenme nental or enotional
di sturbance and could have supported an argunent that CCP was
negat ed. However, the |ower court properly summarily denied
this claim

Wth regard to the contention that counsel should have
elicited this testinony to support mtigation, the |ower court
properly summarily denied this claim As Defendant conceded in
the lower court, substantially this sanme evidence was elicited
in the guilt phase. (PCR. 55-56) During the guilt phase, the
State presented the testinony of Ellen Thonpson that she
personal ly heard Defendant accusing M. Good of having other
relationships, including a honosexual relationship wth M.
Thonpson. (ST. 589-91) Defense counsel elicited during the
cross examnation of Deborah Giffen that Defendant was upset
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because M. Good frequented nightclubs. (ST. 579) As this
evidence was already elicited during the guilt phase, counsel
cannot be deened ineffective for failing to call M. Roberts to
present cunul ative evidence. State v. R echmann, 777 So. 2d
342, 356 (Fla. 2000); see also Vvalle v. State, 705 So. 2d 1331
1334-35 (Fla. 1997); Provenzano v. Dugger, 561 So. 2d 541,
545-46 (Fla. 1990). This claimwas properly summarily deni ed.
Even if the evidence had not al ready been presented, counsel
could still not have been deened ineffective for failing to seek
to call M. Roberts to present this testinony. As Def endant
admtted in his post conviction notion, M. Roberts never net
Defendant. (PCR 55) Instead, her testinony was based on what
Ms. Good told her Defendant had said to M. Good. Such
testinony would have been hearsay. 8§890.801, Fla. Stat. As M.
Good was dead, the State could not attenpt to rebut her
st at enent s. Def endant does not attenpt to explain how this
testinony would have been adm ssible. Moreover, under this
Court’s holding in Blackwod v. State, 777 So. 2d 399, 411 (Fl a.
2000), it does not appear that it wuld have been. I n
Bl ackwood, the defendant attenpted to elicit statenments that the
victimhad made to a friend during the penalty phase. The trial
court refused to permt the testinony. This Court held that the

trial court had properly refused to admt the testinony as it
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was hearsay that the State did not have a fair opportunity to
rebut. As such, had counsel attenpted to call M. Roberts to
elicit this testinony, the trial court would properly have
refused to admt it. Thus, counsel cannot be deened ineffective
for failing to raise this nonneritorious issue. Kokal, 718 So.
2d at 143; Goover, 656 So. 2d at 425; Hldwn, 654 So. 2d at
111; Breedlove, 595 So. 2d at 11. The claim was properly
summarily deni ed.

Wth regard to the contention that this testinony could have
been used to argue against the application of CCP, this issue
was not raised in the |ower court. In his notion below,
Def endant only asserted that hearsay evidence could have been
used in the penalty phase to support a claimthat the mtigating
circunstance of under extrenme duress and under extrenme nental or
enotional disturbance existed. (PCR 53-56) He did not contend
that this evidence could have al so been used to negate CCP. As
this issue was not raised below, it is not properly before this
Court. Doyle v. State, 526 So. 2d 909, 911 (Fla. 1988). The
deni al of the claimshould be affirned.

Even if the issue was properly before this Court, the |ower
court would have properly summarily denied this claim On
direct appeal, Defendant argued that the trial court had erred

in finding CCP because Defendant was di straught over the |oss of
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his relationship with Ms. Good. This Court rejected this claim

Cumm ngs- El next contends that this was a
hot - bl ooded crine of passion and that the court erred
in finding the killing cold, cal cul at ed, and
preneditated. W disagree. As the court pointed out
in its sentencing order, the record is replete with

evi dence of heightened preneditation. Several weeks
before the nurder, Cummngs-El put a gun to Good's
face and told her he was going to kill her. Two days

|ater, Cumm ngs-El kicked in the door at Good's
friend s house, punched Good, tw sted her arm behind
her back, broke her wrist, kicked her, stonped on her,
threw a TV on her, and promsed he would kill her.
Two weeks later, Cumm ngs-El swore to Good that if he
could not have her no one could. On the night of the
murder, Cunmm ngs-El arned hinself with a knife, waited
outside Good's home until she arrived at 5:30 a.m,
broke into her house after she was asleep, and
attacked her in her sleep. W find no error.

Cumm ngs-el v. State, 684 So. 2d 729, 731 (Fla. 1996). As this
i ssue was addressed on direct appeal, the lower court properly
rejected this claim as procedurally barred. Cherry v. State,
659 So. 2d 1069 (Fla. 1995). Moreover, attenpting to relitigate
this issue under the guise of an claim of ineffective assistance

of counsel does not |ift the bar. Robi nson v. State, 707 So.
2d 688, 697-98 (Fla. 1988); Valle v. State, 705 So. 2d 1331,
1335 (Fla. 1997); Medina v. State, 573 So. 2d 293, 295 (Fla.
1990). The |l ower court properly summarily denied this claimand

shoul d be affirned.
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Vi. THE CLAIM OF | NEFFECTIVE ASSI STANCE OF
COUNSEL FOR FAILING TO OBJECT TO THE
ADM SSION OF THE W TNESS TESTI MONY AT THE
PENALTY PHASE WAS PROPERLY SUMMVARI LY DEN ED.

Def endant next asserts that his counsel was ineffective for
failing to object to the penalty phase testinony of Daisy Adans,
the victims nother, and Mchael Adans, the victims nephew
Def endant contends that counsel should have objected on the
grounds that their penalty phase testinony was cunulative to
their guilty phase testinony and the prejudicial nature of their
penalty phase testinony outweighed its probative value.
However, this claim was properly summarily denied as it is
procedurally barred and neritless.

This Court has held that where the basis for a claimappears
in the trial record that claim could have and should have been
raised on direct appeal. Kelly v. State, 569 So. 2d 754, 756
(Fla. 1990). Here, the testinony that Defendant asserts was
inproperly admtted is contained in the trial record. As such

this issue could have and should have been raised on direct

appeal . | d. Thus, the claimis procedurally barred in a post
conviction proceeding. Francis v. Barton, 581 So. 2d 583 (Fla.),
cert. denied, 501 U S 1245 (1991). Wil e Defendant has couched

this claimin terns of ineffective assistance of counsel, doing

so does not lift the procedural bar. See Lopez v. Singletary,
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634 So. 2d 1054, 1057 (Fla. 1993). The |ower court properly
summarily denied this claimand should be affirned.

Even if the claim was not procedurally barred, the claim
would still have been properly summarily denied, as it is
W thout nerit. A conparison of the guilt phase testinony of
these witnesses to their penalty phase testinony shows that the
testi nony was not cunul ative. Mreover, a review of the penalty
phase testinony shows that it was directly relevant to proving
HAC and that it was not wunduly prejudicial. Because the
objections that Defendant clainms should have been mde were
wi thout nerit, counsel cannot be deened ineffective for failing
to make them Kokal, 718 So. 2d at 143; G oover, 656 So. 2d at
425; Hildw n, 654 So. 2d at 111; Breedl ove, 595 So. 2d at 11

During the quilty phase, Mchael Adans testified that Ms.
Good had started dating Defendant during the sumrer or fall of
1991, and that he had known Defendant even before he had started
dating Ms. Good. (ST. 654-55) M chael was aware that Defendant
and Ms. Good’'s relationship was abusive in that he observed M.
Good with a broken arm and saw an argunment between them on
August 27, 1991, during which Defendant had a gun. (ST. 655-57,
697)

On the evening of Septenber 15, 1991, M chael, Ms. Good and

sone friends decided go to a nightclub nanmed Luke’s. (ST. 657-
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58) After spending sone tine at the club, the group left to
return hone with M. Good |eaving about 15 mnutes before
M chael . (ST. 658-59) Upon arriving honme, Mchael |ocked the
door to the house, got ready for bed and went to sleep on the
floor in Ms. Good’s room (ST. 659-61) At the tinme that M chael
went to sleep, M. Good, Daphne Roberts and M. Good s son
Tadarius were in the room (T. 662) Despite the fact that the
lights were off, there was enough light from the T.V. in M.
Adans’ room the spotlight in the neighbor’'s yard, the street
light and the lights from a church next to the house to see
around the house. (ST. 664-65)

As Mchael was falling asleep, he suddenly heard Ms. GCood
junp up and scream that she was cut. (ST. 666) M chael
imedi ately rose onto his knees and saw a person who had I|ight
skin and no shirt on | eave the house. (ST. 666) The person ran
into Ms. Adans as he was |eaving the house and hit M. Adans,
knocki ng her down onto the couch. (ST. 667) The person then ran
out the unlocked back door to the house with M chael chasing
hi m (ST. 667-68, 672) After the person got out of the house,
he di sappear ed. (ST. 672) During the 50 seconds that M chael
observed the person, he briefly saw the person’s profile. ( ST.
672) He recognized the person as Defendant. (ST. 673) M chael

was able to recognize Defendant because he had known Defendant
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for 3-4 years when M chael’s father had dated Defendant’s sister
and had devel oped a friendship with Defendant when Defendant was
dating his aunt. (ST. 673-74)

Once Mchael lost sight of Defendant, he went into the
kitchen and called 911. (ST. 675-76) Wiile Mchael was on the
phone, M. Adans was holding M. Good. (ST. 676) M chael
noticed that M. Adans was unable to support M. Good, so he
dropped the phone and went to assist M. Adans. (ST. 676)
Before M chael could reach Ms. Good, Ms. Cood fell onto the T.V.
(ST. 676) Mchael then remained with Ms. Good while M. Adans
went to the phone. (ST. 676-77) Ms. Good died in Mchael’s
arns. (ST. 677)

After Ms. Good died, fire rescue and the police arrived.
(ST. 677) After fire rescue separated Mchael from M. Good,
M chael ran out of the house and banged on the car because he
was angry and frustrated over the death of his aunt. (ST. 678)
M chael did not speak to the police or Tadarius at the scene.
(ST. 679) Ms. Adans did tell Mchael that the person who had run
into her was Defendant. (ST. 679-80)

During the penalty phase, M chael described M. Good' s
ability to scream loudly and speak quickly imediately after she
was st abbed. (T. 936-38) He stated that Ms. Good was initially

able to nove quickly and under her own power. (T. 938-39) He
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asserted that Ms. Good was initially able to stand in the living
room but that as tine passed she fell. (T. 939) He described
hol ding Ms. Good after she fell and Ms. Good’'s initial ability
to place her arns on his shoul ders. (T. 939-40) He stated that
Ms. Good’ s speech becane slower and softer as tine passed. (T.
940-41) He stated that he tried to confort Ms. Good by tell her
that the paranedics were on their way. (T. 941) M. &ood
responded, “Wat’'s taking so long.” (T. 941) He finally
descri bed the nonent at which M. Good |ost consciousness and
died. (T. 942)

During the guilt phase, Daisy Adans testified that Ms. Good
had dated Defendant for |ess than a year before her death and
had broken up with Defendant in Septenber 1991. (T. 749-51)
During the tinme that M. Good dated Defendant, M. Good and
Tadarius lived with Defendant for a brief tine. (T. 751) In
August 1991, Ms. Good noved back in with M. Adans. (T. 751)
Ms. Adans was aware that Ms. Good had obtained a restraining
order against Defendant and that Defendant was still coming to
the house and phoning Ms. Good after the restraining order was
i ssued. (T. 752) M. Adans once inforned Defendant on the
tel ephone that he was violating the restraining order, and
Def endant acknow edged the wongfulness of his conduct. (T.

752)
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On the night of Septenber 15, 1991, Ms. Adans went to play
bi ngo and returned around 11:30 p.m (T. 752) \Wen she returned
home, Ms. Good, Mchael and sonme friends decided to go out to
celebrate the birthday of one of the friends. (T. 753) After
the group left, Ms. Adans watched T.V. in her bedroom and fel
asleep with the T.V. on. (T. 753-54) Ms. Adans awoke when Ms.
Good returned hone but did not speak to her and went back to
sleep. (T. 755-56)

Later, M. Adans was awoken by the sound of her daughter
screamng. (T. 756) Ms. Adans originally believed that Ms. Good
was just having fun. (T. 756) However, ©Ms. Adans realized that
sonet hing was wong when she heard Ms. Good say, “Mana. Mana.
He hurting ne. He hurting ne.” (T. 757) Upon hearing this, M.
Adans got up to see what was w ong. (T. 757) As Ms. Adans got
to the door to Ms. Good’s room she ran into Defendant com ng
out of the room and stood face to face with him (T. 758, 764)
Def endant pushed Ms. Adans out of his way, causing her to fal
onto her sofa. (T. 761-62) M. Adans was able to recognize
Def endant because she had known him since he was a child and had
seen him several times when he had been dating M. Good. (T.
763-64) At the time of the crinme, Defendant was not wearing a
shirt. (T. 763)

After encountering Ms. Adans, Defendant junped over the sofa
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and ran out the back door to the house. (T. 764-65) M. Adans
saw M chael follow Defendant as far as the back door. (T. 765)
As this was happening, M. Adans was hol ding Ms. Good, who said,
“Fred, Fred.” (T. 767, 770) After about a mnute, M. Good
becane too heavy for Ms. Adans to hold so she asked M chael to
hold Ms. Good while she spoke to the 911 operator. (T. 767
770)

Ms. Adans testified that she did not |ock her back door.
(T. 765) However, she did keep a padlock on the inside latch to
the door, which prevent the door from being opened from the
outside. (T. 765-66) After the crinme, M. Adans discovered that
the screen to the door had been cut next to the frane. (T. 766)
This made it possible to reach through the screen to renove the
padl ock wi thout the screen appearing to be damaged. (T. 766)

In contrast, at the penalty phase, Ms. Adans testified that
Ms. Good screanmed, w thout saying any words, loudly three tines
before Ms. Adans realized that sonmething was wong. (T. 925-28)
After the three wordl ess screans, Ms. Good yelled |oudly, “Mnma,
he is hurting ne.” (T. 928) Ms. Adans described how Ms. Good
| eaned against the wall with one hand reaching for the wound in
her back and the other hanging linply as she energed from her
bedroom (T. 929-31) She described how Ms. Good sl unped over as

Ms. Adans attenpted to support her. (T. 932-34) She stated that
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there was no knife mssing from her house and that the blue
towel was not from her house. (T. 934)

As can be seen from the foregoing, counsel cannot be deened
ineffective for failing to object to this testinony on the
grounds that it was cumul ative. "Cumul ative evidence" is defined
as evidence "which goes to prove what has already been
established by other evidence." BLACK s LAwDICTIONARY 343 (5th ed.
1979). Here, the focus of Mchael’s guilt phase testinony was
his ability to perceive the events of the nurder and Defendant.
It explained his |evel of consciousness, his opportunity to
observe the events and the reason why his description of what he
saw and heard would be different from his grandnother’s
testi nony. It also focused on whether the famly w tnesses had

the opportunity to influence one another’s identification of

Def endant . In contrast, his penalty phase testinony concerned
Ms. Good’s initial level of <consciousness and ability to
function and the decline of that ability over tine. He al so

provided insight into Ms. Good’ s awareness of her own inpending
death during this tine. Simlarly, M. Adanms’ gquilt phase
testinmony focused on her ability to observe the crine and
Def endant, her ability to identify Defendant and the reasons why
her testinony differed from M chael’s. Her penalty phase

testinmony was directed to Ms. Good’'s abilities imediately after
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being stabbed, M. Good’'s awareness of her wound and her
progressi ve weakening before her death. As such, the evidence
was not cunul ati ve. Because this testinobny was not cumul ative

counsel cannot be deened ineffective for failing to make the
meritless objection that it was. Kokal, 718 So. 2d at 143;

G oover, 656 So. 2d at 425; Hldwn, 654 So. 2d at 111

Breedl ove, 595 So. 2d at 11. The summary denial of this claim
shoul d be affirned.

Def endant al so appears to contend that counsel should have
objected to the adm ssion of this evidence because it was not
necessary for the State to present this evidence to prove HAC. '
However, the test for admissibility is relevancy; not necessity.
See Qudinas v. State, 693 So. 2d 953, 963 (Fla. 1997); Pope v.
State, 679 So. 2d 710, 713 (Fla.1996). Here, the evidence that
Ms. Good was aware of her wound, that she becane progressively
weaker, a fact of which she had to be aware, and that she
expressed know edge that she was dying was relevant to HAC. See
Cox v. State, 819 So. 2d 705, 719 (Fla. 2002)(“Cbviously, a

victims suffering and awareness of his or her inpending death

! Def endant’s present position is especially ironic,
gi ven that Defendant contended both at the tinme of trial and on
direct appeal that the evidence was insufficient to prove HAC
(T. 979); Appellant’ Initial Brief, Florida Suprenme Court Case
No. 82,349, at 34-38. He again raised this issue before the
| ower court. (PCR
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certainly supports the finding of the heinous, atrocious, or
cruel aggravating circunstance.”); Francis v. State, 808 So. 2d
110, 134 (Fla. 2001)("the fear and enotional strain preceding
the death of the victimmy be considered as contributing to the
hei nous nature of a capital felony.")(quoting Wilker v. State,
707 So. 2d 300, 315 (Fla. 1997); Janes v. State, 695 So. 2d
1229, 1235 (Fla. 1997) ("[F]ear, enotional strain, and terror of
the victim during the events leading up to the nmurder may nake
an otherwise quick death especially heinous, atrocious, or
cruel."); Htchcock v. State, 578 So. 2d 685, 692 (Fla.
1990) (“This aggravator pertains nore to the victims perception
of the circunstances than to the perpetrator's.”). Si nce any
objection that the evidence was not necessary to prove HAC woul d
have been neritless, the lower court properly rejected the claim
that counsel could be deened ineffective for failing to nake
t hat objection. Kokal, 718 So. 2d at 143; G oover, 656 So. 2d at
425; Hldwn, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.
The denial of the claimshould be affirnmed.

Def endant finally appears to assert that the |ower court
erred in rejecting his claim that counsel was ineffective for
failing to object to this evidence on the grounds that it was
unduly prejudicial. However, the |ower court properly rejected

this claim because it not. The State |limted its questions to
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the level of the victinms consciousness, her know edge of her
wound, the decline of the victim and a statenent that showed
that she knew she was about to die. It did not seek to present
the testinony in an overly enotional manner. This evidence was
directly relevant to HAC. Cox, 819 So. 2d at 719; Francis, 808
So. 2d at 134; Wal ker, 707 So. 2d at 315; James, 695 So. 2d at
1235; Hitchcock, 578 So. 2d at 692. Def endant is the one who
chose to kill Ms. Good in a heinous, atrocious and cruel manner
and to do so in the presence of her famly nenbers. As such,
the prejudice from the jury learning of the facts that were
relevant to a proper determnation of his punishnment was not
undue. As this Court has stated, “Those whose work products are
murdered human beings should expect to be confronted by
[evidence] of their acconplishnments.” Henderson v. State, 463
So. 2d 196, 200 (Fla. 1985). Because the evidence was not unduly
prejudicial, the lower court properly rejected the claim that
counsel was ineffective for failing to claimthat it was. Kokal
718 So. 2d at 143; Goover, 656 So. 2d at 425; Hldw n, 654 So.
2d at 111; Breedlove, 595 So. 2d at 11. It should be affirned.

Def endant relies upon Ruiz v. State, 743 So. 2d 1 (Fla.
1999), Urbin v. State, 714 So. 2d 411 (Fla. 1998), Canpbell v.

State, 679 So. 2d 720 (Fla. 1996), Johnson v. State, 660 So. 2d
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637 (Fla. 1995), King v. State, 623 So. 2d 486 (Fla. 1993),
Garcia v. State, 622 So. 2d 1325 (Fla. 1993), Jones v. State,
569 So. 2d 1234 (Fla. 1990), and Cooper v. State, 336 So. 2d
1133 (Fla. 1976), to claim that the adm ssion of this evidence
was overkill and inflanmatory and that counsel was therefore
ineffective for failing to raise that objection. However, these
cases do not support that contention. In Ruiz, the prosecutor
made several inproper comments in closing, introduced a blown up
copy of a photograph that was already in evidence wthout
offering any relevant purpose and introduced evidence that was
unrelated to any fact at issue. Urbin again involved inproper
comments in closing, including making up an imaginary script of
what the victimmy have said before he died.

I n Canpbell, the prosecutor inproperly cross exam ned a defense
w tness and made i nproper comments in closing. Johnson involved
an attenpt to introduce records wthout laying a proper
predi cat e. In King, the State made inproper comments in
cl osi ng. In Garcia, the court found that the State had
suppressed material evidence and then had argued a theory of the
case that the suppressed evidence showed was fal se. I n Jones,

the Court found that it was inproper for famly nenbers of the

victim to identify the victim when other wtnesses were
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avai |l abl e. In Cooper, the defendant attenpted to introduce
evi dence of his codefendant’s character that was not relevant to
hi m

Here, the claim concerns the alleged ineffectiveness of
counsel for failing to object to the adm ssion of evidence.
That evidence was directly relevant to an aggravating
ci rcunst ance. Cox, 819 So. 2d at 719; Francis, 808 So. 2d at
134; Walker, 707 So. 2d at 315; Janes, 695 So. 2d at 1235;
Hitchcock, 578 So. 2d at 692. The evidence was not based on
specul ation but on direct eyew tness accounts. This testinony
had to cone from famly nenbers because Defendant chose to kil
the victimin their presence. Under these circunstances, none
of the cases relied upon by Defendant show that the evidence
shoul d not have been admtted. As such, they do not show that
counsel was ineffective for failing to raise this objection.

The deni al of the claimshould be affirned.
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VII. THE LONER COURT PROPERLY DEN ED
THE CLAIM OF CUMULATI VE ERROR

Def endant finally asserts that the |[ower court should have
granted him an evidentiary hearing on the alleged cumulative
ef f ect of the alleged errors. However, where the individual
errors alleged are either procedurally barred or without nerit,
the claim of curulative error also fails. Downs v. State, 740
So. 2d 506, 509 n.5 (Fla. 1999). As seen above, Defendant’s
individual clains are all procedurally barred or without nerit.
As such, the lower court properly denied the claimof cunulative

error.
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CONCLUSI ON
For the foregoing reasons, denial of the notion for post
conviction relief should be affirned.
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