RULE 1-3.2 MEMBERSHIP CLASSIFICATIONS

(@) Membersin Good Standing. Members of The Florida Bar in good
standing shall mean only those persons licensed to practice law in Florida who have
pad annual membership fees or dues for the current year and who are not retired,
resigned, delinquent, inactive, or suspended members.

(b) Conditionally Admitted Members. The Supreme Court of Florida may
admit a person with a prior history of drug, acohal, or psychological problems to
membership in The Florida Bar and impose conditions of probation as the court
deems appropriate upon that member. The period of probation shall be no longer than
3 years, or for such indefinite period of time as the court may deem appropriate by
conditionsinitsorder. The conditionsmay include, but not belimited to, participation
in arehabilitation program, periodic blood and urine analysis, periodic psychological
examinations, or supervision by another member of The FloridaBar. The probation
shdl be monitored by The Florida Bar and the costs thereof shall be paid by the
member on probation.

A failure to observe the conditions of probation or afinding of probable cause
as to conduct of the member committed during the period of probation may terminate
the probation and subject the member to al avallable grievaneeprocedurestnder-the
Rutes-of Btseiptinedisciplinary sanctions. Proceedings to determine compliance with
conditions of admission shall be processed as matters of contempt and commenced
as provided elsewhere in these Rules Regulating The Florida Bar. If necessary, the
court may assign a judicia referee to take testimony, receive evidence, and make
findings of fact in the manner prescribed in the rule concerning procedures before a
referee.  The findings of the referee may be appealed as provided in the rule for
procedures before the supreme court.

(c) Inactive Members. Inactive members of The FloridaBar shall mean only
those members who have properly elected to be classified as inactive in the manner
elsewhere provided.

Inactive members snall:

(1) pay annua membership fees as set forth in rule 1¢-7.3;
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(2) be exempt from continuing legal education requirements,

(3) affirmatively represent their membership status as inactive members of The
Florida Bar when any statement of Florida Bar membership is made;

(4) not hold themselves out as being able to practice law in Florida or render
advice on matters of Forida law;

(5) not hold any position that requires the person to be a licensed Florida
attorney;

(6) not be digible for certification under the Florida certification plan;

(7) not vote in Florida Bar elections or be counted for purposes of
apportionment of the board of governors;

(8) certify upon dection of inactive status that they will comply with all
gpplicable restrictions and limitations imposed on inactive members of The Florida
Bar.

Failure of an inactive member to comply with al requirements thereof shall be
cause for disciplinary action.

An inactive member may, a any time, apply for reinstatement to membership
in good standing in the manner provided in rule 1-3.7.

Appendix B - Page 2



BYLAW 2-93 LEGISLATIVE POLICIES

(a) Adoption of Rulesof Procedureand L egidative Positions. The board
of governors shall adopt and may repea or amend rules of procedure governing the
legidative activities of The FloridaBar in the same manner as provided in bylaw 2-9.2;
provided, however, that the adoption of any legidative position shall require the
affirmative vote of two-thirds of those present and voting at any regular meeting of the
board of governors or two-thirds of the executive committee or by the president, as
provided in the rules of procedure governing legidative activities.

(b) Publication of L egislative Positions. TheFloridaBar shal publish notice
of adoption of legidative positionsin The Florida Bar News, in the issue immediately
following the board meeting at which the positions were adopted.

(c) Objection to Legidative Positions of The Florida Bar.

(1) Any member in good standing of The Florida Bar may, within 45 days of
the date of publication of notice of adoption of a legidative position, file with the
executive director awritten objection to aparticular position onalegidativeissue. The
identity of an objecting member shall be confidential unless made public by The
FloridaBar or any arbitration panel constituted under these rules upon specific request
or waiver of the objecting member. Failure to object within this time period shall
congtitute awaiver of any right to object to the particular legidative issue.

(2) After awritten objection has been received, the executive director shall
promptly determine the pro rata amount of the objecting member's membership fees
at issue and such amount shall be placed in escrow pending determination of the merits
of the objection. The escrow figure shall be independently verified by a certified
public accountant.

(3) Upon the deadline for receipt of written objections, the board of governors
shdl have 45 daysin which to decide whether to give apro ratarefund to the objecting
member(s) or to refer the action to arbitration.

(4) Intheevent the board of governorsordersarefund, the objecting member's

Appendix B - Page 3



right to the refund shall immediately vest although the pro rataamount of the objecting
member's membership feesat issue shall remain in escrow for the duration of thefiscal
year and until the conclusion of The Florida Bar's annua audit as provided in bylaw
2-6.16, which shall include fina independent verification of the appropriate refund
payable. TheFloridaBar shall thereafter pay the refund within 30 days of independent
verification of the amount of refund, together with interest calculated at the statutory
rate of interest on judgments as of the date the objecting member's membership fees
at issue were received by The Florida Bar, for the period commencing with such date
of receipt of the membership fees and ending on the date of payment of the refund by
The Florida Bar.

(d) Composition of Arbitration Panel. Objectionsto legidative positions of
The Florida Bar may be referred by the board of governors to an arbitration panel
comprised of 3 members of The FloridaBar, to be constituted as soon as practicable
following the decision by the board of governors that a matter shall be referred to
arbitration.

The objecting member shall be allowed to choose 1 member of the arbitration
pand, The Florida Bar shall appoint the second panel member, and those 2 members
shall choose athird member of the panel who shall serve as chair. In the event the 2
members of the panel are unable to agree on a third member, the chief judge of the
Second Judicia Circuit of Florida shall appoint the third member of the pandl.

(e) Proceduresfor Arbitration Panel.

(1) Upon adecision by the board of governorsthat the matter shall be referred
to arbitration, The Florida Bar shall promptly prepare a written response to the
objection and serve a copy on the objecting member. Such response and objection
ghdl beforwarded to the arbitration panel as soon asthe panel is properly constituted.
Venuefor any arbitration proceedings conducted pursuant to thisrule shall bein Leon
County, Florida; however, for the convenience of the parties or witnesses or in the
interest of justice, the proceedings may be transferred upon a mgority vote of the
arbitration panel. The chair of the arbitration pandl shall determine the time, date, and
place of any proceeding and shall provide notice thereof to al parties. Thearbitration
panel shall thereafter confer and decide whether The Florida Bar proved by the greater
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weight of evidence that the legidative matters at issue are congtitutionally appropriate
for funding from mandatory Florida Bar membership fees.

(2) The scope of the arbitration panel's review shall be to determine solely
whether the legidative matters at issue are within those acceptable activities for which
compulsory membership fees may be used under applicable constitutional law.

(3) The proceedingsof the arbitration panel shal beinformal in nature and shall
not be bound by the rules of evidence. If requested by an objecting member who is
aparty to the proceedings, that party and counsel, and any witnesses, may participate
telephonicaly, the expense of which shall be advanced by the requesting party. The
decision of the arbitration panel shal be binding as to the objecting member and The
Florida Bar. If the arbitration panel concludes the legidative matters at issue are
appropriately funded from mandatory membership fees, there shal be no refund and
The Florida Bar shall be free to expend the objecting member's pro rata amount of
membership fees held in escrow. If the arbitration panel determines the legidative
matters at issueareinappropriately funded from mandatory membership fees, the panel
ghdl order a refund of the pro rata amount of membership fees to the objecting
member.

(4) The arbitration panel shal thereafter render a fina written report to the
objecting member and the board of governors within 45 days of its constitution.

(5) In the event the arbitration panel orders a refund, the objecting member's
right to the refund shall immediately vest although the pro rataamount of the objecting
member's membership fees at issue shall remainin escrow until paid. Within 30 days
of independent verification of the amount of refund, The Florida Bar shall provide
such refund together with interest calculated at the statutory rate of interest on
judgments as of the date the objecting member's membership fees at issue were
received by The Florida Bar, for the period commencing with such date of receipt of
the membership fees and ending on the date of payment of the refund by The Florida
Bar.

(6) Each arbitrator shall be compensated at an hourly rate equal to that of a
circuit court judge based on services performed as an arbitrator pursuant to thisrule.
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(7) Thearhitration panel shal tax al legal costs and charges of any arbitration
proceeding conducted pursuant to this rule, to include arbitrator expenses and
compensation, in favor of the prevailing party and against the nonprevailing party.
When there is more than one party on one or both sides of an action, the arbitration
panel shall tax such costs and charges against nonprevailing parties as it may deem
equitable and fair.

(8) Payment by The Florida Bar of the costs of any arbitration proceeding
conducted pursuant to this bylaw, net of costs taxed and collected, shall not be
considered to be an expense for legidative activities, in caculating the amount of
membership fees refunded pursuant to this bylaw.
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RULE 3-2.1 GENERALLY

Wherever used in these rules the following words or terms shall have the
meaning herein set forth unlessthe usethereof shall clearly indicate adifferent meaning:
(a) Bar Counsel. A member of The FloridaBar representing The FloridaBar
in any proceedl ng under th&ee ruIes—AwﬁaFFeemsel—ef—'FheHerrd&Barmwserve

SS

(b) TheBoard or the Board of Governors. Theboard of governorsof The
Florida Bar.

(c) Complainant or Complaining Witness. Any personwho hascomplained
of the conduct of any member of The Florida Bar to any officer or agency of The
Florida Bar.

(d) ThisCourt or the Court. The Supreme Court of Florida

(e) Court of this State. A state court authorized and established by the
congtitution or laws of the Sstate of Florida.

(f) Diversion to Practice and Professionalism Enhancement Programs.
Theremoval of adisciplinary matter from the disciplinary system and placement of the
matter in a skills enhancement program in lieu of a disciplinary sanction.

(g) Executive Committee. The executive committee of the board of
governors of The Florida Bar.

(h) Executive Director. The executive director of The Florida Bar.

(i) Practice and Professionalism Enhancement Programs. Programs
operated ether as a diversion from disciplinary action or as a part of a disciplinary
sanction that are intended to provide educational opportunitiesto members of the bar
for enhancing skills and avoiding misconduct allegations.

(j) Probable Cause. A finding by an authorized agency that thereis causeto
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believe that amember of The FloridaBar isguilty of misconduct justifying disciplinary
action.

(k) Referral to Practice and Professionalism Enhancement Programs.
Placement of alawyer in skills enhancement programs as a disciplinary sanction.

() Referee. A judge or retired judge appointed to conduct proceedings as
provided under these rules.

(m) Respondent. A member of TheFloridaBar or an attorney subject to these
rules who is accused of misconduct or whose conduct is under investigation.

(n) Staff Counsel Thedirector of theleqal d|V|S|on and Aan employeeof The
Florida Bar atth 3—W ~ y
assoetate-or-asststant-staff-eotnsel.

(eq) Braneh-Staff Chief Branch Discipline Counsel. Braneh-staff Chief
branch discipline counsel are is the asststant-staff counsel in charge of abranch office
of TheForidaBar. Any asststant-staff counsel ef employed by The FloridaBar may
serve as branch-staff- chief branch discipline counsd at the direction of the regularly

asﬂgned braﬁehﬁaﬁ chief branch disci Dllne counsel or headquarters staff counsel

(p) Designated Reviewer. Thedesignated reviewer isamember of the board
of governorsresponsiblefor review and other specific duties as assigned by the board
of governors with respect to a particular grievance committee or matter. If a
designated reviewer recuses or is unavailable, any other board member may serve as
designated reviewer inthat matter. The designated reviewer will be selected, fromtime
to time, by the board members from the circuit of such grievance committee. In
circuits having an unequal number of grievance committees and board members,
review responsibility will be reassigned, from timeto time, to equalize workloads. On
such reassignments responsibility for al pending cases from a particular committee
passes to the new designated reviewer. Staff The chief branch discipline counsd will
be given written notice of changesin the designated reviewing membersfor aparticular
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committee.
RULE 3-3.3 COUNSEL FOR THE FLORIDA BAR

fa)y-Staff-Counsel: The board may employ staff counsel andassrstantstaff bar
counsel for The Florida Bar to perform such duties, as may be assigned, under the
ndirection of the executive director.{byBar-Cotunsel: Staff counsel may designate
members of The Florida Bar to serve as bar counsel to represent The Florida Bar in
disciplinary proceedings. Bar counsel shall not be a member of the board or of a
grievance committee, except that amember of the board may represent The Florida
Bar on any review proceeding under rule 3-7.7. Bar counsel may be compensated in
accordance with budgetary policies adopted by the board.
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RULE 3-3.4 GRIEVANCE COMMITTEES

There shall be such grievance committees as are herein provided, each of which
shdl have the authority and jurisdiction required to perform the functions hereinafter
assigned to it and which shall be constituted and appointed as follows:

(@) Circuit Grievance Committees. There shal be at least enel grievance
committee for each judicial circuit of this state and as many more as shall be found
desirable by the board. Such committees shall be designated as judicia circuit
grievance committees, and in circuits having more than erel committee they shall be
identified by aphabetical designation in the order of creation. Such committees snall
be continuing bodies notwithstanding changes in membership, and they shal have
jurisdiction and the power to proceed in al matters properly before them.

(b) Special Grievance Committees. The board may from time to time
appoint grievance committees for the purpose of such investigations as may be
assigned in accordance with theserules. Such committees shall continue only until the
completion of tasks assigned, and they shall have jurisdiction and power to proceed
in al matters so assigned to them. All provisions concerning grievance committees
shall be applicable to special grievance committees except those concerning terms of
officeand other restrictions thereon as may be imposed by the board. Any vacancies
occurring in such a committee shall be filled by the board, and such changes in
members shall not affect the jurisdiction and power of the committee to proceed in all
matters properly before it.

(c) Member ship, Appointment, and Eligibility. Each grievancecommittee
shall be appointed by the board and shall consist of not fewer than 3 members. At
|east one-third of the committee members shall be nonlawyers. All appointees shall be
of legal age and, except for specia grievance committees, shall be residents of the
circuit or have their principal office in the circuit. The lawyer members of the
committee shall have been members of The Florida Bar for at least 5 years.

No member of a grievance committee shall perform any grievance committee
function when that member:
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(1) isrelated by blood or marriage to the complainant or respondent;

(2) hasafinancial, business, property, or personal interest in the matter under
consideration or with the complainant or respondent;

(3) has a persond interest that could be affected by the outcome of the
proceedings or that could affect the outcome; or

(4) is prgudiced or biased toward ether the complainant or the respondent.

Upon notice of the above prohibitions the affected members should recuse
themselves from further proceedings. The grievance committee chair shal have the
power to disqualify any member from any proceeding in which any of the above
prohibitions exist and are stated of record or in writing in the file by the chair.

(d) Terms. The terms of the members shall be for 1 year from the date of
administration of the oath of service on the grievance committee or until such time as
their successors are appointed and qualified. Continuous service of a member shal
not exceed 3 years. A member shall not be reappointed for aperiod of 3 years after
the end of the member's term; provided, however, the expiration of the term of any
member shal not disqualify such member from concluding any investigation then
pending before the committee.

(e) Officers. Thereshal beachair andvice-chair designated by the designated

reviewer of that committee. The chair and vice-chair shall be members of The Forida
Bar.

(f) Oath. Each new member of acommittee shall subscribeto an oath to fulfill
the duties of the office. Such oaths shall be filed with the executive director and
placed with the official records of The Florida Bar.

(g0 Removal. Any member may be removed from office by the designated
reviewer of that committee or the board.

(h) Grievance Committee Meetings. Grievance committees should meet at
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regularly scheduled times, not less frequently than quarterly each year, and either the
chair or vice-chair may call special meetings. Grievance committees should meet at
least monthly during any period when the committee hasenel or more pending cases
assigned for investigation and report. The time, date, and place of regular monthly
meetings should be set in advance by agreement between the committee and-braneh

staffchief branch discipline counsd.
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RULE 3-5.2 EMERGENCY SUSPENSION AND PROBATION

(@) Initial Petition. On petition of The Florida Bar, authorized by its
president, president-elect, or executive director, supported by 1 or more affidavits
demondtrating facts personaly known to the affiants that, if unrebutted, would
establish clearly and convincingly that an attorney appears to be causing greeat public
harm, the Supreme Court of Florida may issue an order imposing emergency
conditions of probation on said attorney or suspending said attorney on an emergency
basis.

(b) Trust Accounts. Any order of emergency suspension or probation that
restricts the attorney in maintaining a trust account shall, when served on any bank or
other financia ingtitution maintaining an account against which said attorney may make
withdrawals, serve as an injunction to prevent said bank or financia institution from
making further payment from such account or accounts on any obligation except in
accordance with restrictions imposed by the court.

(c) New Cases and Existing Clients. Any order of emergency suspension
issued under thisrule shall immediately preclude the attorney from accepting any new
cases and unless otherwise ordered permit the attorney to continue to represent
existing clientsfor only thefirst 30 days after issuance of such emergency order. Any
fees paid to the suspended attorney during the 30-day period shall be deposited in a
trust account from which withdrawals may be made only in accordance with
restrictions imposed by the court.

(d) Filing of Formal Complaints. The Florida Bar shdl file a formal
complaint within 60 days of the emergency order and proceed to trial of the underlying
issues, without the necessity of a finding of probable cause by either a grievance
committee or the board of governors.

(e) Motionsfor Dissolution.
(1) Theattorney may move at any time for dissolution or amendment of

an emergency order by motion filed with the Supreme Court of Florida, a copy of
whichwill be served on bar counsal. Such motion shall operate as a stay of any other
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proceedings and applicable time limitations in the case and, unless the motion fails to
state good cause or is procedurally barred as an invalid successive motion, shall
immediately be assigned to areferee designated by the chief justice._Thefiling of such
motion shall not stay the operation of an order of emergency suspension or probation
entered under thisrule.

(2) Thereferee shal hear such motion within 7 days of assignment, or
ashorter timeif practicable, and submit areport and recommendation to the Supreme
Court of Florida within 7 days of the date of the hearing, or a shorter time if
practicable. The referee shall recommend dissolution or amendment, whichever is
appropriate, to the extent that bar counsel cannot demonstrate a likelihood of
prevailing on the merits on any eement of the underlying complaint.

(3) Successive motionsfor dissolution shall be summarily dismissed by
the supreme court to the extent that they raise issues that were or with due diligence
could have been raised in a prior motion.

(4) Upon receipt of the referee's recommended order on the motion for
dissolution or amendment, the supreme court shall review and act upon the referee's
findings and recommendations. If the court continues the order of emergency
suspension or probation in any manner, The Florida Bar shall fileaforma complaint,
if one has not yet been filed, within 60 days of the continuance and proceed to tria of
the underlying issues, without the necessity of afinding of probable cause by either a
grievance committee or the board of governors. A continuance of the emergency
suspension or probation dissolves the stay of other proceedings.

(f) Hearingson Formal Complaints. Upon thefiling of aforma complaint
based on charges supporting an emergency order, the chief justice shall appoint a
referee to hear the matter in the same manner as provided in rule 3-7.5, except that the
referee shall hear the matter and issue areport and recommendation within 90 days of
appointment or, if the attorney has filed an unsuccessful motion for dissolution or
amendment after the appointment of the referee, within 90 days of the supreme court's
continuance of the emergency order. This time limit shal apply only to trials on
complaints in connection with which an emergency suspensionisin effect. If thetime
limit specified in this subdivision is not met, that portion of an emergency order
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Imposing a suspension shall be automatically dissolved, except upon order of the
supreme court upon showing of good cause, provided that any other appropriate
disciplinary action on the underlying conduct still may be taken.

(g) Proceedings in the Supreme Court of Florida. Consideration of the
referee's report and recommendation shall be expedited in the supreme court. If ora
argument is granted, the chief justice shall schedule oral argument as soon as
practicable.

(h) Waiver of Time Limits. Respondent may at any time waive the time

requirements set forth in this rule by written request made to and approved by the
referee assigned to hear the matter.
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RULE 3-5.3 DIVERSION OF DISCIPLINARY CASESTO
PRACTICE AND PROFESSIONALISM ENHANCEMENT PROGRAMS

(a) Authority of Board. The board of governors is hereby authorized to
establish practice and professonalism enhancement programs to which dligible
disciplinary cases may be diverted as an dternative to disciplinary sanction.

(b) Typesof Disciplinary CasesEligiblefor Diversion. Disciplinary cases
that otherwise would be disposed of by afinding of minor misconduct or by afinding
of no probable cause with aletter of advice are eligible for diversion to practice and
professionalism enhancement programs.

(c) Limitation on Diversion. A respondent who has been the subject of a
prior diversion within 7 years shal not be éigible for diversion.

(d) Approval of DiversionRecommended-byBar-Counselor-Grievanee
Committee. The bar shall not offer a respondent the opportunity to divert a
disciplinary caseto apractice and professionalism enhancement program unless staff
counsdl, the grievance committee chair, and the designated reviewer concur.

(e) Contentsof Diver sion Recommendation. If adiversionrecommendation
Is approved asprovided in subdivision (d), the recommendation shall statethe practice
and professionalism enhancement program(s) to which the respondent shall be
diverted, shall state the general purpose for the diversion, and the costs thereof to be
paid by the respondent.

(f) Service of Recommendation on and Review by Respondent. If a
diverson recommendation is approved as provided in subdivison (d), the
recommendation shall be served on the respondent who may accept or regect a
diverson recommendation in the same manner as provided for review of
recommendations of minor misconduct. The respondent shall not have the right to
reject any specific requirement of a practice and professonalism enhancement
program.

(g) Effect of Regjection of Recommendation by Respondent. Intheevent
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that a respondent rejects a diversion recommendation the matter shall be returned for
further proceedings under these rules.

(h) Diversion at Trial Level.

(1) Agreement-of-the-PartiesAgreement of the Parties. A referee may

recommend diverson of a disciplinary case to a practice and professionalism
enhancement program if the bar approves diversion as stated in subdivision (d) and
the respondent agrees. Under these circumstances a conditional plea, as otherwise
authorized by these rules, may be submitted to the referee for review and approval.

(2) After-Submission-of Evidence After Submission of Evidence. A
referee may recommend diverson of a disciplinary case to a practice and
professionalism enhancement program if, after submission of evidence, but before a
finding of guilt, the referee determinesthat, if proven, the conduct alleged to have been
committed by the respondent is not more serious than minor misconduct.

(3) €os ‘ = 3 ‘ Costs
of Practice and PI‘OfeSSI onal iIsm_Enhancement Program. A referees
recommendation of diversion to apractice and profess onalism enhancement program
shall state the costs thereof to be paid by the respondent.

(4) Appea—ofDiversson—RecommmendationAppeal of Diversion
Recommendation. The respondent and the bar shall have the right to appeal a
referee’'srecommendation of diversion, except in the case of diversion agreed to under
subdivison (h)(1).

(5) Adtherity—of Referee—toRefer—aMatter to—aPractice—and
Professionatsm-Enhancement ProgramAuthority of Referee to Refer a Matter to a
Practice and Professionalism Enhancement Program. Nothing in this rule shdl
precludearefereefrom referring adisciplinary matter to apractice and professionalism
enhancement program as a part of a disciplinary sanction.

(i) Effect of Diversion. When the recommendation of diversion becomes
find, the respondent shal enter the practice and professonalism enhancement
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program(s) and complete the requirements thereof. Upon respondent's entry into a
practice and professionalism enhancement program, the bar shall terminate its
investigation into the matter and its disciplinary files shall be closed indicating the
diverson. Diversioninto the practice and profess onalism enhancement program shall
not constitute a disciplinary sanction.

(j) Effect of Completion of the Practice and Professionalism
Enhancement Program. If arespondent successfully completesall requirements of
the practice and professionalism enhancement program(s) to which the respondent
was diverted, the bar's file shall remain closed.

(k) Effect of Failure to Complete the Practice and Professionalism
Enhancement Program. If arespondent failsto fully complete all requirements of
the practice and professionalism enhancement program(s) to which the respondent
was diverted, including the payment of costs thereof, the bar may reopen its
disciplinary file and conduct further proceedings under these rules. Failure to
compl ete the practice and professionalism enhancement program shall be considered
as amatter of aggravation when imposing a disciplinary sanction.

(1) Costs of Practice and Professionalism Enhancement Programs. The

Florida Bar shall annually determine the costs of practice and professionalism
enhancement programs and publish the amount of the costs thereof that shall be
assessed against and paid by a respondent.
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RULE 3-7.2 PROCEDURES UPON CRIMINAL OR PROFESSIONAL
MISCONDUCT; DISCIPLINE UPON DETERMINATION OR
JUDGMENT
OF GUILT OF CRIMINAL MISCONDUCT

(a) Definitions.

(1) Judgment-of-GuittJudgment of Guilt. For the purposes of these
rules, "judgment of guilt" shall include only those cases in which the tria court in the
criminal proceeding enters an order adjudicating the respondent guilty of the offense(s)
charged.

(2) beterminatton-of-GuttDetermination of Guilt. For the purposes of
these rules, "determination of guilt" shal include only those cases in which the trid
court in the criminal proceeding enters an order withholding adjudication of the
respondent's guilt of the offense(s) charged.

(3) Convicted-AttorneyConvicted Attorney. For the purposes of these
rules, "convicted attorney” shall mean an attorney who has had either a determination
or judgment of guilt entered by the tria court in the crimina proceeding.

(b) Deter mination or Judgment of Guilt. Determination or judgment of guilt
of amember of The Florida Bar by a court of competent jurisdiction upon trial of or
pleato any crime or offense that is afelony under the laws of this state, or under the
laws under which any other court making such determination or entering such
judgment exercises its jurisdiction, shall be conclusive proof of guilt of the criminal
offense(s) charged for the purposes of these rules.

(c) Notice of Determination or Judgment of Guilt. Upon the entry of a
determination or judgment of guilt against amember of The Florida Bar by a court of
competent jurisdiction upon trial of or pleato any offense that is afelony under the
laws applicable to such court, such convicted attorney shall within 30 days of such
determination or judgment notify the executive director of The Florida Bar of such
determination or judgment. Notice shall include a copy of the order(s) whereby such
determination or judgment was entered.
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(d) Noticeof Determination or Judgment of Guilt by Courtsof the State
of Florida. If any such determination or judgment is entered by a court of the State
of Florida, the judge or clerk thereof shall transmit to the Supreme Court of Florida
and the executive director of The FloridaBar acertified copy of the order(s) whereby
the determination or judgment was entered.

(e) Suspension by Judgment of Guilt (Felonies). Uponreceiving noticethat
a member of the bar has been determined or adjudicated guilty of a felony, braneh
staff bar counsdl will file a"Notice of Determination or Judgment of Guilt" in the
Supreme Court of Florida. A copy of the judgment shall be attached to the notice.
Upon the filing with the Supreme Court of Florida by The Florida Bar and service
upon the respondent of anotice of determination or judgment of guilt for offensesthat
are felonies under applicable law, the respondent shall stand suspended as a member
of The Florida Bar on the eleventh day after filing of the notice of determination or
judgment of guilt unless the respondent shall, on or before the tenth day after filing of
such notice, file a petition to terminate or modify such suspension.

(f) Petition to Modify or Terminate Suspension.

(1) At any time after the filing of a notice of determination or judgment
of guilt, the respondent may file a petition with the Supreme Court of Florida to
modify or terminate such suspension and shall serve acopy thereof upon the executive
director.

(2) If such petition isfiled on or before the tenth day following the filing
of the notice, the suspension will be deferred until entry of an order on the petition.

(3) If such petition isfiled after the tenth day following the filing of the
notice of judgment of guilt, the suspension shal remain in effect pending disposition
of the petition. Modification or termination of the suspension shall be granted only
upon a showing of good case.

(g) Responseto Petition to M odify or Terminate Automatic Suspension.

The Florida Bar shall be allowed 20 days from the filing of a petition to modify or
terminate automatic suspension to respond to the same. Staff-Bar counsel will oppose
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dl petitions to modify or withhold an automatic suspension on a notice of
determinationor judgment of guilt unlessthe designated reviewer recommendsand the
executive committee concurs in not opposing such a petition.

(h) Term of Suspension.

(1) Meaximum—Term—of-SuspenrstoniMaximum Term of Suspension.

Unless the Supreme Court of Florida permits an earlier application for reinstatement,
the suspens on imposed on the determination or judgment of guilt shall remainin effect
for 3 years and thereafter until civil rights have been restored and until the respondent
Is reinstated under rule 3-7.10 hereof.

(2) Continuatron-Durtng-AppealContinuation During Appeal. A fina

termination of the crimina cause resulting in the affirmance of a determination or
judgment of guilt shall continue the suspension until expiration of all periodsfor appeal
and rehearing.

(3) Contthuation-of-Suspensron-tnti-thal-BispesittonConti nuation of
Suspension Until Final Disposition. If an appeal istaken by the respondent from the

determination or judgment of the trial court in the criminal proceeding, and on review
the cause is remanded for further proceedings, the suspension shall remain in effect
until the final disposition of the criminal cause unless modified or terminated by the
Supreme Court of Florida as el sewhere provided.

(4) Ferminaton—of—Suspenstonlermination and Expunction of
Suspension. A fina disposition of the criminal cause resulting in acquittal will
terminate the suspension. Upon motion of the respondent the Supreme Court of
Floridamay expunge a suspension entered under this rule when a final disposition of
the crimina cause has resulted in acquittal.

(5) Effect of Expunction. A respondent who is the subject of a
disciplinary history record that is expunged under this rule may lawfully deny or fail
to acknowledge the sanctions covered by the expunged record, except when the
respondent is a candidate for election or appointment to judicial office.
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(i) Separate Disciplinary Action.

(1) tnittation-of-Aetionlnitiation of Action. The FloridaBar may, at any
time, initiate separate disciplinary action against the respondent.

(2) CenctusiveProof-ofProbabte-CattseConclusive Proof of Probable
Cause. A determination or judgment of guilt, where the offense is a felony under
applicable law, shall constitute conclusive proof of probable cause and The Florida
Bar may file acomplaint with the Supreme Court of Florida, or proceed under rule 3-
7.9, without there first having been a separate finding of probable cause.

(3) Petermination-or-Jdudgment-of Guttt-asEvideneeDetermination or

Judgment of Guilt as Evidence. A determination or judgment of guilt, whether for
charges that are felony or misdemeanor in nature, shall be admissible in disciplinary
proceedings under these rules, and in those cases where the underlying criminal
charges congtitute felony charges, determinations or judgments of guilt shall, for
purposes of theserul es, constitute conclusive proof of the criminal offense(s) charged.
Thefailure of atria court to adjudicate the convicted attorney guilty of the offense(s)
charged shall be considered as a matter of mitigation only.

(j) Professional Misconduct in Foreign Jurisdiction.

(1) NetieeotbBtsciphtheby-atoretgndurisdrettonNotice of Discipline by

a Foreign Jurisdiction. A member of The Florida Bar who has submitted a
disciplinary resignation or otherwise surrendered a license to practice law in lieu of
disciplinary sanction, or has been disbarred or suspended from the practice of law by
acourt or other authorized disciplinary agency of another state or by afedera court
shall within 30 days after the effective date of disbarment or suspension file with the
Supreme Court of Floridaa copy of the order or judgment effecting such disbarment
or suspension.

(2) A 3 y Adjudication or
Discipline by a Foreign Jurisdiction. In cases of afinal adjudlcatlon by a court or
other authorized disciplinary agency of another jurisdiction, such adjudication of
misconduct shall be sufficient basis for the filing of a complaint by The Florida Bar
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and assignment for hearing before areferee without afinding of probable cause under
these rules.
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RULE 3-7.4 GRIEVANCE COMMITTEE PROCEDURES

(a) Notice of Hearing. When notice of agrievance committee hearing is sent
to the respondent, such notice shall be accompanied by a list of the grievance
committee members.

(b) Complaint Filed With Grievance Committee. A complaint received by
acommitteedirect from acomplainant shall be reported to the appropriate braneh-staff
bar counsel for docketing and assignment of a case number, unless the committee
resolves the complaint within 10 days after receipt of the complaint. A written report
to bar counsd shal include the following information: complainant's name and
address, respondent'sname, date complaint received by committee, copy of complaint
letter or summary of the oral complaint made, and the name of the committee member
assigned to the investigation. Formal investigation by a grievance committee may
proceed after the matter has been referred to bar counsel for docketing.

(c) Investigation. A grievance committee isrequired to consider all charges
of misconduct forwarded to the committee by bar counsel whether based upon a
written complaint or not.

(d) Conduct of Proceedings. The proceedings of grievance committees may
be informd in nature and the committees shall not be bound by the rules of evidence.

(e) No Delay for Civil or Criminal Proceedings. Aninvestigation shal not
be deferred or suspended without the approval of the board even though the
respondent is made a party to civil litigation or is a defendant or is acquitted in a
criminal action, notwithstanding that either of such proceedings involves the subject
meatter of the investigation.

(f) Counsel and Investigators. Upon request of agrievance committee, staff
counsel may appoint a bar counsal or an investigator to assist the committee in an
investigation. Bar counsel shall assst each grievance committee in carrying out its
investigative and administrative duties and shall prepare status reports for the
committee, notify complainants and respondents of committee actions as appropriate,
and prepare al reports reflecting committee findings of probable cause, no probable
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cause, recommended discipline for minor misconduct, and letters of advice after no
probable cause findings.

(g) Quorum, Panels, and Vote.

(1) QuerdmQuorum. Three members of the committee, 2 of whom must be
lawyers, shall congtitute a quorum.

(2) PanetsPanels. The grievance committee may be divided into panels of not
fewer than 3 members, 2 of whom must be lawyers. Division of the grievance
committee into panels shall only be upon concurrence of the designated reviewer and
the chair of the grievance committee. The 3-member panel shall dect 1 of itslawyer
members to preside over the panel's actions. If the chair or vice-chair isamember of
a 3-member panel, the chair or vice-chair shall be the presiding officer.

(3) WeteVote. All findings of probable cause and recommendations of guilt of
minor misconduct shall be made by affirmative vote of a mgority of the committee
members present, which mgjority must number at least 2 members. There shall beno
required minimum number of lawyer members voting in order to satisfy the
requirements of thisrule. The number of committee membersvoting for or against the
committee report shall be recorded. Minority reports may be filed. A lawyer
grievance committee member may not vote on the disposition of any matter in which
that member served as the investigating member of the committee.

(h) Rightsand Responsibilities of the Respondent. The respondent may
be required to testify and to produce evidence as any other witness unless the
respondent claims a privilege or right properly available to the respondent under
applicable federa or state law. The respondent may be accompanied by counsel. At
areasonable time before any finding of probable cause or minor misconduct is made,
the respondent shall be advised of the conduct that is being investigated and the rules
that may have been violated. The respondent shal be provided with all materias
considered by the committee and shall be given an opportunity to make a written
statement, sworn or unsworn, explaining, refuting, or admitting the alleged misconduct.

(i) Rights of the Complaining Witness. The complaining witnessis not a
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party to the disciplinary proceeding. Unlessit isfound to be impractical by the chair
of the grievance committee due to unreasonable delay or other good cause, the
complainant shall be granted theright to be present at any grievance committee hearing
when the respondent is present before the committee. Neither unwillingness nor
neglect of the complaining witness to cooperate, nor settlement, compromise, or
restitution, will excuse the completion of an investigation. The complaining witness
shal have no right to apped.

(j) Finding of No Probable Cause.

(1) Attherity-of Grievanee-CommittweeAuthority of Grievance Committee. A

grievance committee may terminate an investigation by finding that no probable cause
exists to believethat the respondent hasviolated theserules. The committee may issue
a letter of advice to the respondent in connection with the finding of no probable
cause.

(2) Netieeot-CommitteeActronNotice of Committee Action. Bar counsdl shall
notify the respondent and complainant of the action of the committee.

(3) Effectof NoProbabte—Cause+ihdingEffect of No Probable Cause
Finding. A finding of no probable cause by agrievance committee shall not preclude
the reopening of the case and further proceedings therein.

(4) btspesttenof-CommitteeitesDisposition of Committee Files. Upon the

termination of the grievance committee's investigation, the committee's file shal be
forwarded to bar counsel for disposition in accord with established bar policy.

(k) Letter Reportsin No Probable Cause Cases. Upon afinding of no
probabl e cause, bar counsel will submit aletter report of the no probable causefinding
to the complainant, presiding member, investigating member, and the respondent,
including any documentation deemed appropriate by bar counsal and explaining why
the complaint did not warrant further proceedings. Letters of advice issued by a
grievance committee in connection with findings of no probable cause shall be signed
by the presiding member of the committee. Letter reports and letters of advice shall
not constitute a disciplinary sanction.
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() Preparation, Forwarding, and Review of Grievance Committee
Complaints. If agrievance committee finds probable cause, the bar counsel assigned
to the committee shall promptly prepare a record of its investigation and a formal
complaint. The record before the committee shall consist of all reports,
correspondence, papers, and/or recordings furnished to or received from the
respondent, and the transcript of grievance committee meetings or hearings, if the
proceedings were attended by acourt reporter; provided, however, that the committee
may retire into private session to debate the issuesinvolved and to reach adecision as
to the action to be taken. The forma complaint shall be signed by the member of the
committee who presided in the proceeding. The forma complaint shall be in such
form as shall be prescribed by the board. If the presiding member of the grievance
committee disagrees with the form of the complaint, the presiding member may direct
bar counsel to make changes accordingly. If bar counsel does not agree with the
changes, the matter shall bereferred to the designated reviewer of the committee for
appropriate action. When aforma complaint by agrievance committeeisnot referred
to the designated reviewer, or returned to the grievance committee for further action,
theformal complaint shall be promptly forwarded to and reviewed by bar-headgtarters
staff counsel who shall file the forma complaint, and furnish a copy of the formal
complaint to the respondent. A copy of the record shall be made available to the
respondent at the respondent's expense.

(m) Recommendation of Admonishment for Minor Misconduct. If the
committee recommends an admonishment for minor misconduct, the grievance
committee report shall be drafted by bar counsel and signed by the presiding member.
The committee report need only include: (1) the committee's recommendations
regarding the admonishment, revocation of certification, and conditions of
recertification; (2) the committee'srecommendation asto the method of administration
of the admonishment; (3) a summary of any additiona chargesthat will be dismissed
if the admonishment is approved; (4) any comment on mitigating, aggravating, or
evidentiary matters that the committee believes will be helpful to the board in passing
upon the admoni shment recommendation; and (5) an admission of minor misconduct
signed by the respondent, if the respondent has admitted guilt to minor misconduct.
No record need be submitted with such areport. After the presiding member signs
the grievance committee report, the report shall be returned to bar counsal. The
report recommending an admonishment shall be forwarded to staff counsdl and the
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designated reviewer for review. If staff counsel does not return the report to the
grievance committee to remedy adefect therein, or if the designated reviewer does not
present the same to the disciplinary review committee for action by the board, the
report shall then be served on the respondent by bar counse.

(n) Regection of Admonishment. The order of admonishment shall become
find unless rgected by the respondent within 15 days after service upon the
respondent. If rgjected by the respondent, the report shall be referred to bar counsel
and referee for trial on complaint of minor misconduct to be prepared by bar counsel
asin the case of afinding of probable cause.

(0) Recommendation of Diversion to Remedial Programs. A grievance
committee may recommend, as an aternative to issuing afinding of minor misconduct
or no probable cause with a letter of advice, diversion of the disciplinary case to a
practice and professionalism enhancement program as provided elsewhere in these
rules. A respondent may reject the diversion recommendation in the same manner as
provided in the rules applicable to regection of findings of minor misconduct. In the
event that a respondent regjects a recommendation of diversion, the matter shall be
returned to the committee for further proceedings.

(p) Appointmentof-BarCounsel Preparation, Review, and Filing of

Complaint . When a grievance committee formal complaint is not referred to the
dISCI pllnary review committee, or returned to the grlevance committee, staff counsel

eeunsel—has—beeﬁ—appeﬁe& shdl sign the compla nt and filethesamein the Supreme
Court of Florida, serve a copy on the respondent, and request the Supreme Court of

Floridato assign arefereeto try the cause. |f probable cause is found by the board,
bar counsel will prepare the forma complaint.
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RULE 3-7.5 PROCEDURES BEFORE THE BOARD OF GOVERNORS
(@) Review of Grievance Committee Matters.

(1) Thedisciplinary review committee shall review those grievance committee
matters referred to it by a designated reviewer. The committee shall make areport to
the board and unless overruled by the board the report shall be final.

(2) Whenever agrievance matter isreferred to the disciplinary review committee
by the designated reviewer, the disciplinary review committee shal promptly review
the actions of the grievance committee and the recommendations of the designated
reviewer and make a report to the board providing for the issuance of

(A) an admonishment, which the respondent may thereafter regect in the
same manner as an admonishment recommended by a grievance committee;

(B) confirmation of the forma complaint;

(C) reversa of the grievance committee and a finding of no probable
cause; or

(D) return of the matter to the grievance committee for further
proceedings.

(3) Thedisciplinary review committee report shall be final unless overruled by
the board. If the board shall find no probable cause, staff-bar counsal shal notify the
respondent, the grievance committee, and the complaining witness.

(b) Review by theDesignated Reviewer. A designated reviewer may review
the actions of a grievance committee. In order to allow for review by the designated
reviewer, notice of grievance committee action finding no probable cause, no probable
cause with aletter of advice, minor misconduct, or probable cause shall be given to
the designated reviewer. |f the designated reviewer disagrees with the grievance
committee action, the designated reviewer shall make areport and recommendation to
the disciplinary review committee. The designated reviewer shall make the report and
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recommendation within 21 days following the mailing date of the notice of grievance
committee action; otherwise the grievance committee action shall become find.

(c) Finding of Probable Cause. The board, on the basis of the report of any
regular or specia grievance committee, may by majority vote find probable cause and
direct the filing of aforma complaint againgt an attorney.

(d) Finding of No Probable Cause. A finding of no probable cause by the
board shall be fina and no further proceedings shal be had in the matter by The
Florida Bar.

(e) Control of Proceedings. Bar counsd, however appointed, at all times
shdl be subject to the direction of the board. In the exercise of its discretion as the
governing body of The Florida Bar, the board prior to the receipt of evidence by the
referee has the power to terminate disciplinary proceedings before a referee, whether
such proceedings have been instituted upon afinding of probable cause by the board
or a grievance committee.

(f) Filing Service on Board of Governors. All matters to be filed with or
served upon the board shall be addressed to the board of governorsand filed with the
executivedirector. Theexecutivedirector shall bethe custodian of the official records
of The Florida Bar.
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RULE 3-7.6 PROCEDURES BEFORE A REFEREE

(a) Referees. The chief justice shall have the power to appoint refereesto try
disciplinary cases and to delegate to a chief judge of ajudicia circuit the power to
appoint refereesfor duty in the chief judge's circuit. Such appointees shal ordinarily
be active county or circuit judges, but the chief justice may appoint retired judges.

(b) Trial by Referee. When a finding has been made by a grievance
committee or by the board that thereis cause to believe that amember of The Florida
Bar is guilty of misconduct justifying disciplinary action, and the formal complaint
based on such finding of probable cause has been assigned by the chief justicefor trial
before areferee, the proceeding thereafter shall be an adversary proceeding that shall
be conducted as hereinafter set forth.

(c) Venue. Thetria shal be held in the county in which an aleged offense
occurred or in the county where the respondent resides or practices law or last
practiced law in Florida, whichever shal be designated by the Supreme Court of
Florida; provided, however, that if the respondent is not a resident of Florida and if
the alleged offense is not committed in Forida, the tria shall be held in a county
designated by the chief justice.

(d) Styleof Proceedings. All proceedingsinstituted by The Florida Bar shall
be styled "The Florida Bar, Complainant, v. (name of respondent), Respondent,” and
"In The Supreme Court of Florida (Before a Referee).”

(e) Nature of Proceedings.
(1) Admintstrative-ti-CharacterAdministrative in Character. A disciplinary

proceeding isneither civil nor criminal but isaquas-judicia administrative proceeding.
The Forida Rules of Civil Procedure apply except as otherwise provided in thisrule.

(2) bDiscoveryDiscovery. Discovery shdl be avalable to the parties in
accordance with the Florida Rules of Civil Procedure.

(f) Bar Counsel. Bar counsal shall make such investigation as is necessary
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(g) Pleadings. Pleadings may beinformal and shall comply with thefollowing
requirements:

(1) Comptant—Consotidation-and-SeveranceComplaint; Consolidation and

Severance.

(A) Rling. Staff-eounsetshalt-preparetT he complaint and-fitethe-same
shdl befiled in the Supreme Court of Florida.

(B) Content. The complaint shall set forth the particular act or acts of
conduct for which the attorney is sought to be disciplined.

(C) Joinder of Charges and Respondents; Severance. A complaint may
embrace any number of charges against 1 or more respondents, and charges may be
against any 1 or any number of respondents; but a severance may be granted by the
referee when the ends of justice requireit.

(2) AnswerangMotionAnswer and Motion. The respondent shall answer the
complaint and, as a part thereof or by separate motion, may challenge only the
sufficiency of the complaint and the jurisdiction of the forum. All other defenses shall
be incorporated in the respondent's answer. The answer may invoke any proper
privilege, immunity, or disability available to the respondent. All pleadings of the
respondent must be filed within 20 days of service of a copy of the complaint.

(3) ReptyReply. If the respondent's answer shall contain any new matter or
affirmative defense, areply thereto may be filed within 10 days of the date of service
of a copy upon bar counsd, but failure to file such a reply shall not pregjudice The
FloridaBar. All affirmative alegationsin the respondent's answer shall be considered
as denied by The Florida Bar.

(4) bispestionof-MetionsDispostion of Motions. Hearings upon motions
may be deferred until the final hearing, and, whenever heard, rulings thereon may be

Appendix B - Page 32



reserved until termination of the fina hearing.

(5) Fingand-Service-of Pleadingskiling and Service of Pleadings

(A) Prior to Appointment of Referee. Any pleadingsfiled inacase prior
to appointment of a referee shall be filed with the Supreme Court of Florida and shall
bear a certificate of service showing parties upon whom service of copies has been
made. On appointment of referee, the Supreme Court of Florida shall notify the
parties of such appointment and forward all pleadingsfiled with the court to thereferee
for action.

(B) After Appointment of Referee. All pleadings, motions, notices, and
orders filed after appointment of areferee shdl be filed with the referee and shall bear
a certificate of service showing service of acopy on thestaff counsel and bar counsel
of The Florida Bar and on all interested parties to the proceedings.

(6) AmendmentAmendment. Pleadings may be amended by order of the
referee, and a reasonable time shall be given within which to respond thereto.

(7) ExpedittngtheFrialExpediting the Trial. If it shal be made to appear that
the date of fina hearing should be expedited in the public interest, the referee may, in
the referee's discretion, shorten the time for filing pleadings and the notice
requirements as provided in thisrule.

(8) bisgualifieation-of RefereeDisqualification of Referee. Upon motion of

elther party, areferee may be disqualified from service in the same manner and to the
same extent that atria judge may be disqualified under existing law from acting in a
judicia capacity. In the event of disqualification, the chief justice shall appoint a
SUCCESSOr.

(h) Noticeof Final Hearing. The cause may be set down for tria by either
party or the referee upon not lessthan 10 days notice. Thetria shall be held as soon
as possible following the expiration of 10 days from the filing of the respondent's
answer, or if no answer isfiled, then from the date when such answer is due.
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(i) TheRespondent. Unlesstherespondent claimsaprivilegeor right properly
avalable under applicable federal or state law, the respondent may be called as a
witness by The Florida Bar to make specific and complete disclosure of all matters
materid to the issues. When the respondent is subpoenaed to appear and give
testimony or to produce books, papers, or documents and refuses to answer or to
produce such books, papers, or documents, or, having been duly sworn to testify,
refuses to answer any proper question, the respondent may be cited for contempt of
the court.

(j) Complaining Witness. The complaining witness is not a party to the
disciplinary proceeding, and shall have no rights other than those of any other witness.
However, unlessit isfound to beimpractical due to unreasonable delay or other good
cause, and after the complaining witness has testified during the case in chief, the
referee may grant the complaining witness the right to be present at any hearing when
the respondent is also present. A complaining witness may be called upon to testify
and produce evidence as any other witness. Nether unwillingness nor neglect of the
complaining witness to cooperate, nor settlement, compromise, or restitution will
excuse falure to complete any tria. The complaining witness shall have no right to

appedl.
(k) Referee's Report.

(1) ContentsofReportContents of Report. Within 30 daysafter theconclusion
of atria before a referee or 10 days after the referee receives the transcripts of all
hearings, whichever islater, or within such extended period of time as may be alowed
by the chief justice for good cause shown, the referee shall make areport and enter it
as part of the record, but failure to enter the report in the time prescribed shall not
deprive the referee of jurisdiction. The referee's report shall include:

(A) afinding of fact as to each item of misconduct of which the
respondent is charged, which findings of fact shall enjoy the same presumption of
correctness as the judgment of the trier of fact in acivil proceeding;

(B) recommendations as to whether the respondent should be found
guilty of misconduct justifying disciplinary measures;
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(C) recommendations as to the disciplinary measures to be applied;

(D) astatement of any past disciplinary measures as to the respondent
that are on record with the executive director of The Florida Bar or that otherwise
become known to the referee through evidence properly admitted by thereferee during
the course of the proceedings (after afinding of guilt, al evidence of prior disciplinary
measures may be offered by bar counsel subject to appropriate objection or
explanation by respondent); and

(E) astatement of costsincurred and recommendations asto the manner
in which such costs should be taxed.

(2) FhngEiling. The referee's report and record of proceedings shal in all
cases be transmitted together to the Supreme Court of Florida. Copies of the report
ghdl be served on the parties including the-staff counsel eftheHoridaBar. The
referee shall serve acopy of the record on staff- bar counsel with thereport. Staff Bar
counsel will make a copy of the record, as furnished, available to other parties on
request and payment of the actual costs of reproduction.

(H) The Record.

(1) Recording-ofFesttmenyRecording of Testimony. All hearings a which
testimony is presented shall be attended by a court reporter who shall record all

testimony. Transcripts of such testimony are not required to be filed in the matter,
unless requested by a party, who shall pay the cost of transcription directly, or
ordered by the referee, in which case the costs thereof are subject to assessment as
elsawhere provided in these rules.

(2) €ontentsContents. The record shal include al items properly filed in the
causeincluding pleadings, recorded testimony, if transcribed, exhibitsin evidence, and
the report of the referee.

(m) Plea of Guilty by Respondent. At any time during the progress of
disciplinary proceedings, a respondent may tender a plea of guilty.
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(1) Beforettingof-ComptantBefore Filing of Complaint. If the pleais
tendered before filing of a complaint by staff counsel, such plea shall be tendered in
writing to the grievance committee or bar counse! .

(2) AfterfFiingof-ComptantAfter Filing of Complaint. If the complaint has
been filed against the respondent, the respondent may enter a plea of guilty thereto by

filing the samein writing with the referee to whom the cause has been assigned for tridl.
Such referee shall take such testimony thereto as may be advised, following which the
referee will enter areport as otherwise provided.

(3) YneendittonalUnconditional. An unconditiona plea of guilty shal not
preclude review as to disciplinary measures imposed.

(4) ProeedureProcedure. Except as herein provided, al procedurein relation
to disposition of the cause on pleas of guilty shal be as elsewhere provided in these
rules.

(n) Cost of Review or Reproduction.

(1) The charge for reproduction, when photocopying or other reproductionis
performed by the bar, for the purposes of these rules shal be as determined and
published annually by the executive director. In addition to reproduction charges, the
bar may charge a reasonable fee incident to a request to review disciplinary records
or for research into the records of disciplinary proceedings and identification of
documents to be reproduced.

(2) When the bar isrequested to reproduce documents that are voluminous or
IS requested to produce transcripts in the possession of the bar, the bar may decline
to reproduce the documents in the offices of the bar and shall inform the requesting
person of the following options:

(A) purchase of the transcripts from the court reporter service that
produced them;

(B) purchase of the documents from the third party from whom the bar
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received them; or

(C) designation of acommercia photocopy servicetowhichthebar shall
ddiver the origina documents to be copied, a the requesting party's expense,
provided the photocopy service agreesto preserve and return the original documents
and not to release them to any person without the bar's consent.

(eq) Costs.

(1) FaxabteCostsTaxable Costs. Taxable costs of the proceedings shall
include only:

(A) investigative costs, including travel and out-of-pocket expenses;
(B) court reporters fees;

(C) copy costs;

(D) telephone charges,

(E) feesfor trandation services;

(F) witness expenses, including travel and out-of-pocket expenses,
(G) travel and out-of-pocket expenses of the referee;

(H) travel and out-of-pocket expenses of counsel in the proceedings,
including of the respondent if acting as counsdl; and

(I) an adminigtrative fee in the amount of $750 when costs are assessed
in favor of the bar.

(2) bDiscretton—of RefereeDiscretion of Referee. The referee shall have
discretion to award costs and, absent an abuse of discretion, the referee's award shall
not be reversed.
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(3) Assessmentof Bar-CostsAssessment of Bar Costs.  When the bar is
successful, in whole or in part, the referee may assess the bar's costs against the
respondent unless it is shown that the costs of the bar were unnecessary, excessive,
or improperly authenticated.

(4) Assessmentof Respondent-s-CostsAssessment of Respondent's Costs.
When the bar is unsuccessful in the prosecution of a particular matter, the referee may
assess the respondent's costs against the bar in the event that there was no justiciable
issue of either law or fact raised by the bar.
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RULE 3-7.7 PROCEDURES BEFORE SUPREME COURT OF FLORIDA

All reports of a referee and al judgments entered in proceedings under these
rules shall be subject to review by the Supreme Court of Florida in the following
manner:

(@) Right of Review.

(1) Any party to aproceeding may procure review of areport of areferee or
ajudgment, or any specified portion thereof, entered under these rules.

(2) The Supreme Court of Florida shall review all reports and judgments of
referees recommending probation, public reprimand, suspension, disbarment, or
resignation pending disciplinary proceedings.

(3) A referee's report that does not recommend probation, public reprimand,
suspension, disbarment, or resignation pending disciplinary proceedings, shall befina
if not appealed.

(b) Appointment of Bar Counsal. The board or staff counsdl, if authorized
by the board, may appoint new or additional bar counsel to represent The Florida Bar
on any review.

(c) Procedurefor Review. Review by the Supreme Court of Floridashall be
in accordance with the following procedures:

(1) Fime-forRevtewTime for Review. Proceedlngs for review shaII be
commenced within15 60 days of thetermitia ‘

by-10-daysthemating dateef—a—tetteretrem on which Wh| ch the referee servrng_ es a copy of
the referee report on the respondent and The FIorlda Bar—but—m—aH—events—the

commenceteview. Prompt written notice of such termi natlon date and the board's
action, if any, shall be communicated to the respondent. The proceeding shall be
commenced by filing with the Supreme Court of Florida a petition for review,
specifying those portions of the report of a referee sought to be reviewed. Within
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1620 days after service of such petition, the opposing party may file a cross-petition
for review specifying any additional portion of the report that said party desires
reviewed. The filing of such petition or cross-petition shall be jurisdictiona asto a
review to be procured asamaitter of right, but the court may, initsdiscretion, consider
alate-filed petition or cross-petition upon a showing of good cause.

(2) RecordonReviewRecord on Review. The report and record filed by the
referee shall congtitute the record on review. |f hearingswere held at which testimony
was heard, but no transcripts thereof were filed in the matter, the party seeking review
shall order preparation of all such transcripts, file the original thereof with the court,
and serve copies on the opposing party, on or before the time of filing of the initial
brief, asprovided elsewhereinthisrule. The party seeking review shall beresponsible
for, and pay directly to the court reporter, the cost of preparation of transcripts.
Failureto timely fileand serve all of such transcripts may be cause for dismissal of the
party's petition for review.

(3) BriefsBriefs. The party first seeking review shdl file a brief in support of
the petition for review within 30 days of the filing of the petition. The opposing party
ghdl file an answer brief within 20 days after the service of the brief of the party
seeking review, which answer brief shall also support any cross-petition for review.
The party originadly seeking review may file areply brief within 10 days after the
service of the answer brief,

(4) ora-ArgumentOral Argument. Request for oral argument may befiled in
any case wherein a petition for review isfiled, at the time of filing thefirst brief. If no
request is filed, the case will be disposed of without ora argument unless the court
orders otherwise.

(5) BurdenBurden. Upon review, the burden shall be upon the party seeking
review to demonstrate that a report of a referee sought to be reviewed is erroneous,
unlawful, or unjustified.

(6) Judgment-of-Supreme-Court-of Hortealudgment of Supreme Court of

Florida. After review, the Supreme Court of Florida shall enter an appropriate order
or judgment. If noreview issought of areport of areferee entered under therulesand
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filed in the court, the findings of fact shall be deemed conclusive and the disciplinary
measure recommended by the referee shall be the disciplinary measureimposed by the
court, unlessthe court directs the partiesto submit briefs or oral argument directed to
the suitability of the disciplinary measure recommended by the referee. A referee's
report that becomes final when no review has been timely filed shall be reported in an
order of the Supreme Court of Florida

(d) Precedence of Proceedings. Petitions for review in disciplinary
proceedings shall take precedence over all other civil causesin the Supreme Court of
Florida.

(e) Extraordinary Writs. All applications for extraordinary writs that are
concerned with disciplinary proceedings under these rules of discipline shall be made
to the Supreme Court of Florida.

(f) Florida Rules of Appellate Procedure. To the extent necessary to
implement this rule and if not inconsistent herewith, the Florida Rules of Appellate
Procedure shall be applicable to petitions for review in disciplinary proceedings,
provided service on The FloridaBar shall be accomplished by service on bar counsel
and staff counsdl.

(g) Contempt by Respondent. Whenever it is alleged that arespondent isin
contempt in adisciplinary proceeding, a petition for an order to show causewhy the
respondent should not be held in contempt and the proceedings on such petition may
befiled in and determined by the Supreme Court of Florida or as provided under rule
3-7.11(f).

(h) Pending Disciplinary Cases. If disbarment is ordered by the court,
dismissal without prejudice of other pending cases against the respondent may be
ordered in the court's disbarment order.
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RULE 3-7.9 CONSENT JUDGMENT

(a) Before Formal Complaint isFiled. If beforeaforma complaintisfiled
arespondent states a desire to plead guilty to a grievance committee report that finds
probable cause and recommends further disciplinary proceedings, then staff counsel,
with the approval of the designated board reviewer and concurrence of the board of
governors, may consult established board guidelines for discipline, and advise the
respondent of the discipline that will be recommended to the Supreme Court of
Floridaif awritten plea of guilty is entered. If the board of governors or designated
reviewer rgjects a proposed consent judgment, staff bar counsal shall prepare and file
acomplaint as provided elsawhere in these rules.

(b) After Filing of Formal Complaint. If arespondent states a desire to
plead guilty to a formal complaint that has been filed, then bar counsdl, with the
approval of the designated board reviewer, may consult established board guidelines
for discipline and advise the respondent of the discipline the bar will recommend to
the referee if awritten plea of guilty is entered.

(c) Approval of Consent Judgments. Acceptance of any proposed consent
judgment more severe than an admonishment shall be conditioned on fina approval
by the Supreme Court of Florida, and the court's order will recite the disciplinary
charges againgt the respondent.

(d) Content of Conditional Pleas. All conditional pleasshall show clearly by
reference or otherwise the disciplinary offenses to which the pleais made.

(e) Authority of Staff Counsel. Staff counsel has no authority to commit the
board on any consent judgment not previously approved by the board. All consent
judgments tentatively approved by staff counsel without prior approval of the board
shdl be subject to board approval. In negotiating consent judgments with a
respondent or in recommending acceptance, rejection, or offer of atendered consent
judgment, the grievance committee, branehstaff counsel, and designated reviewer shall
consider and expressarecommendation on whether the consent judgment shall include
revocation of certification if held by the attorney and restrictions to be placed on
recertification in such areas. When certification revocation is agreed to in a consent
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judgment, the revocation and any conditions on recertification will be reported to the
legal specialization and education director for recording purposes.
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RULE 3-7.10 REINSTATEMENT AND READMISSION PROCEDURES

(@) Reinstatement; Applicability. An attorney who has been suspended or
placed on the inactive list for incapacity not related to misconduct may be reinstated
to membership in The Florida Bar pursuant to this rule. The proceedings under this
rule are not applicable to suspension for nonpayment of membership fees.

(b) Petitions; Form and Contents.

(1) FHtngFiling. Theoriginal petition for reinstatement and 1 copy thereof shall
be in writing, verified by the petitioner, and addressed to and filed with the Supreme
Court of Florida. A copy shall be served on Staff Counsel, The Florida Bar, 650
Apaachee Parkway, Tallahassee, Florida 32399-2300.

(2) FermsandExhtbttsForm and Exhibits. The petition shall bein such form
and shall be accompanied by such exhibits as provided for elsewhereinthisrule. The
information required concerning the petitioner may include any or al of the following
matters in addition to such other matters as may be reasonably required to determine
thefitness of the petitioner to resumethe practice of law: crimina and civil judgments,
disciplinary judgments, copies of income tax returns together with consents to secure
origind returns, occupation during suspension and information in connection
therewith, financial statements, and statement of restitution of funds that were the
subject matter of disciplinary proceedings. In cases seeking reinstatement from
incapacity, the petition shall also include copies of al pleadings in the matter leading
to placement on the inactive list and all such other matters as may be reasonably
required to demonstrate the character and fitness of the petitioner to resume the
practice of law.

(c) Deposit for Cost. The petition shall be accompanied by proof of adeposit
paid to The Florida Bar in such amount as the board of governors shall prescribe to
ensure payment of reasonable costs of the proceedings, as provided elsewherein this
rule.

(d) Reference of Petition For Hearing. The chief justice shall refer the
petition for reinstatement to a referee for hearing; provided, however, that no such
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reference shall be made until evidence is submitted showing that al costs assessed
againg the petitioner in dl disciplinary or incapacity proceedings have been paid and
restitution has been made.

(e) Atterney-forthe-Bar_Counsel. When apetition for reinstatement isfiled,
the board of governors or staff counsd, if authorlzed by the board of governors may
appoint; ii
staﬁf—eeurasel—teeerﬂveas bar counsel—}eHﬂereeHeﬁaeys to represent The FI ori da Bar
in the proceeding. The duties of such attorneys shall be to appear at the hearings and
to prepare and present to the referee evidence that, in the opinion of the referee or such
attorneys, should be considered in passing upon the petition.

(f) Determination of Fithessby RefereeHearing. Therefereeto whom the
petition for reinstatement is referred shall conduct the hearing as atria, in the same
manner, to the extent practical, as provided el sawhere in these rules. The matter to
decide shall be the fitness of the petitioner to resume the practice of law. In
determining the fitness of the petitioner to resumethe practice of law, the referee shall
consider whether the petitioner hasengaged in any disqualifying conduct, the character
and fitness of the petitioner, and whether the petitioner has been rehabilitated, as
further described in this subdivison. All conduct engaged in after the date of
admission to The Florida Bar shall be relevant in proceedings under thisrule.

(1) Bisguatifytng-ConduetDisqualifying Conduct. A record manifesting a
deficiency in the honesty, trustworthiness, diligence, or reiability of a petitioner may
congtitute a basis for denia of reinstatement. The following shall be considered as
disqualifying conduct:

(A) unlawful conduct;
(B) academic misconduct;
(C) making or procuring any false or mideading statement or omission

of rdlevant information, including any false or miseading statement or omission on any
application requiring a showing of good mora character;
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(D) misconduct in employment;

(E) actsinvolving dishonesty, fraud, deceit, or misrepresentation;
(F) abuse of legal process;

(G) financid irresponghility;

(H) neglect of professional obligations;

(1) violation of an order of a court;

(J) evidence of mental or emotional instability;

(K) evidence of drug or alcohol dependency;

(L) denial of admission to the bar in another jurisdiction on character and
fitness grounds;

(M) disciplinary action by a lawyer disciplinary agency or other
professional disciplinary agency of any jurisdiction; and

(N) any other conduct that reflects adversely upon the character or
fitness of the applicant.

(2) betermination-of-Character-ana-HthessDetermination of Character and
Fitness. Inadditionto other factorsin making thisdetermination, thefollowing factors
should be considered in assigning weight and significance to prior conduct:

(A) age at the time of the conduct;
(B) recency of the conduct;

(C) rdiahility of the information concerning the conduct;
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(D) seriousness of the conduct;

(E) factors underlying the conduct;

(F) cumulative effect of the conduct or information;

(G) evidence of rehabilitation;

(H) positive socia contributions since the conduct;

(1) candor in the discipline and reinstatement processes, and

(J) materiality of any omissions or misrepresentations.

(3) Hementsof RehabititationElements of Rehabilitation. Any petitioner for

reinstatement from discipline for prior misconduct shall be required to produce clear

and convincing evidence of such rehabilitation including, but not limited to, the
following elements:

(A) drict compliance with the specific conditions of any disciplinary,
judicia, administrative, or other order, where applicable;

(B) unimpeachable character and mora standing in the community;
(C) good reputation for professional ability, where applicable;

(D) lack of malice and ill feeling toward those who by duty were
compelled to bring about the disciplinary, judicial, administrative, or other proceeding;

(E) personal assurances, supported by corroborating evidence, of a
desire and intention to conduct one's self in an exemplary fashion in the future;

(F) restitution of funds or property, where applicable;

(G) positive action showing rehabilitation by such things as a person's
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occupation, religion, or community or civic service.

Merely showing that an individua is now living as and doing those things that
should be done throughout life, athough necessary to prove rehabilitation, does not
prove that the individual has undertaken a useful and congtructive place in society.
The requirement of positive action is appropriate for persons seeking reinstatement to
the bar as well as for applicants for admission to the bar because service to one's
community is an essential obligation of members of the bar.

(g) Hearing; Notice; Evidence.

(1) NetieeNotice. Therefereeto whom the petition for reinstatement isreferred
ghall fix atime and place for hearing, and notice thereof shall be given at least 10 days
prior to the hearing to the petitioner, to attorneys representing The FloridaBar, and to
such other persons as may be designated by the referee to whom the petition is
referred.

(2) AppearanceAppearance. Any personsto whom noticeis given, any other
interested persons, or any local bar association may appear before the referee in

support of or in opposition to the petition at any time or times fixed for hearings
thereon.

(3) Fatureof Petttionerto-beExaminedFailure of Petitioner to be Examined.
For the failure of the petitioner to submit to examination as a witness pursuant to
notice given, the referee shall dismissthe petition for reinstatement unless good cause
Is shown for such failure.

(4) SdammaryProeedareSummary Procedure. If after the completion of
discovery bar counsel is unable to discover any evidence on which denia of
reinstatement may be based and if no other person provides same, bar counsel may,
with the approval of the designated reviewer and staff counsel, stipulate to the issue
of reingtatement, including conditions thereon. The stipulation shall include a
statement of costs as provided elsewhere in these Rules Regulating The Florida Bar.

(h) Prompt Hearing; Report. The referee to whom a petition for
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reinstatement has been referred by the chief justice shall proceed to a prompt hearing,
at the conclusion of which the referee shall make and file with the Supreme Court of
Florida a report that shall include the findings of fact and a recommendation as to
whether the petitioner is qualified to resume the practice of law. Sueh+epert-shat-be
rrtheformpresertbedby-the-boare—The referee sndl file the report and record in the
Supreme Court of Florida and shall serve acopy of the report and record on staffbar
counsel and acopy of thereport only on all other parties. StaffBar counsel shall make
acopy of therecord, asfurnished, availableto other parties upon request and payment
of actual costs of reproduction.

(i) Review. Review of refereereportsin reinstatement proceedings shal bein
accordance with rule 3-7.7.

(j) Recommendation of Referee and Judgment of the Court. If the
petitioner is found unfit to resume the practice of law, the petition shall be dismissed.
If the petitioner is found fit to resume the practice of law, the referee shall enter a
report recommending, and the court may enter an order of, reinstatement of the
petitioner in The Florida Bar; provided, however, that the reinstatement may be
conditioned upon the payment of all or part of the costs of the proceeding and upon
the making of partial or complete restitution to parties harmed by the petitioner's
misconduct that led to the petitioner's suspension of membership in The Florida Bar
or conduct that led to the petitioner’s incapacity; and further provided, however, if
suspension or incapacity of the petitioner has continued for more than 3 years, the
reinstatement may be conditioned upon the furnishing of such proof of competency
as may be required by the judgment in the discretion of the Supreme Court of Florida,
which proof may include certification by the Florida Board of Bar Examiners of the
successful completion of an examination for admission to The FloridaBar subsequent
to the date of the suspension or incapacity.

(k) Successive Petitions. No petition for reinstatement shall be filed within
1 year following an adverse judgment upon a petition for reinstatement filed by or on
behdf of the same person. In cases of incapacity no petition for reinstatement shall
be filed within 6 months following an adverse judgment under this rule.

() Petitionsfor Reinstatement to Membership in Good Standing.

Appendix B - Page 49



(1) AvalabtityAvailability. Petitions for reinstatement under this rule are
available to members placed on the inactive list for incapacity not related to
misconduct and suspended members of the bar when the disciplinary judgment
conditions their reinstatement upon a showing of compliance with specified
conditions.

(2) StyteofPetittonSyle of Petition. Petitions shal be styled in the Supreme
Court of Florida and an origina and 1 copy filed therewith. A copy shal be served
on Staff Counsel, The Florida Bar, 650 Apalachee Parkway, Tallahassee, Florida
32399-2300.

(3) ContentsofPettttonContents of Petition. The petition shall be verified by
the petitioner and shall be accompanied by a written authorization to the District
Director of the Internal Revenue Service, authorizing the furnishing of certified copies
of the petitioner's tax returns for the past 5 years or since admission to the bar,
whichever is greater. The authorization shall be furnished on a separate sheet. The
petition shall have attached as an exhibit a true copy of al disciplinary judgments
previoudy entered against the petitioner. 1t shall also include the petitioner's statement
concerning the following:

(A) name, age, residence, address, and number and relation of
dependents of the petitioner;

(B) the conduct, offense, or misconduct upon which the suspension or
Incapacity was based, together with the date of such suspension or incapacity;

(C) the names and addresses of al complaining witnesses in any
disciplinary proceedings that resulted in suspension; and the name and address of the
referee or judge who heard such disciplinary proceedings or of the trid judge,
complaining witnesses, and prosecuting attorney, if suspension was based upon
conviction of afelony or misdemeanor involving mora turpitude;

(D) the nature of the petitioner's occupation in detail since suspension

or incapacity, with names and addresses of all partners, associates in business, and
employers, if any, and dates and duration of all such relations and employments,
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(E) a statement showing the approximate monthly earnings and other
income of the petitioner and the sourcesfrom which all such earningsandincomewere
derived during said period;

(F) astatement showing all residences maintained during said period,
with names and addresses of landlords, if any;

(G) a statement showing all financia obligations of the petitioner
including but not limited to amounts claimed, unpaid, or owing to the Florida Bar
Clients Security Fund or former clients at the date of filing of the petition, together
with the names and addresses of all creditors;

(H) a statement of restitution made for any and al obligations to all
former clients and the Florida Bar Clients' Security Fund and the source and amount
of funds used for this purpose;

(1) astatement showing dates, genera nature, and ultimate disposition of
every matter involving the arrest or prosecution of the petitioner during said period for
any crime, whether felony or misdemeanor, together with the names and addresses of
complaining witnesses, prosecuting attorneys, and trial judges,

(J astatement as to whether any applications were made during said
period for alicense requiring proof of good character for its procurement; and, asto
each such application, the date and the name and address of the authority to whom it
was addressed and the disposition thereof;

(K) astatement of any procedure or inquiry, during said period, covering
the petitioner's standing as a member of any profession or organization, or holder of
any license or office, that involved the censure, removal, suspension, revocation of
license, or discipline of the petitioner; and, as to each, the dates, facts, and the
disposition thereof and the name and address of the authority in possession of the
record thereof;

(L) astatement asto whether any charges of fraud were made or claimed
against the petitioner during said period, whether formal or informal, together with the
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dates and names and addresses of persons making such charges,

(M) aconcise statement of facts claimed to justify reinstatement to The
Florida Bar;

(N) astatement showing the dates, genera nature, and final disposition
of every civil action wherein the petitioner was either a party plaintiff or defendant,
together with dates of filing of complaints, titles of courts and causes, and the names
and addresses of all parties and of thetrial judge or judges, and names and addresses
of all witnesses who testified in said action or actions; and

(©Q) astatement showing what amounts, if any, of the costs assessed
against the accused attorney in the prior disciplinary proceedings against the petitioner
have been paid by the petitioner and the source and amount of funds used for this
purpose.

(4) Commentson-PetittonComments on Petition. Upon the appointment of a
referee and bar counsel, copies of the petition shall be furnished by the execttive
elirectorbar counsel to local board members, local grievance committees, and to such
other persons as are mentioned in this rule. Persons will be asked to direct their
comments to bar counsel. The proceedings and finding of the referee shal relate to
those matters described in this rule and aso to those matters tending to show the
petitioner's rehabilitation, present fitness to resume the practice of law, and the effect
of such proposed reinstatement upon the administration of justice and purity of the
courts and confidence of the public in the profession.

(5) €CestsbBepositCods Deposit. The petition shall be accompanied by a
deposit for costs of $500.

(m) Costs.

(1) FexabteCostsTaxable Costs. Taxable costs of the proceedings shall
include only:

(A) investigative costs, including travel and out-of-pocket expenses,

Appendix B - Page 52



(B) court reporters fees;

(C) copy costs;

(D) telephone charges,

(E) feesfor trandation services;

(F) witness expenses, including travel and out-of-pocket expenses,
(G) travel and out-of-pocket expenses of the referee;

(H) travel and out-of-pocket expenses of counsal in the proceedings,
including the petitioner if acting as counsd; and

() an adminigrative fee in the amount of $750 when costs are assessed
in favor of the bar.

(2) bDiscretton—ofRefereeDiscretion of Referee. The referee shal have
discretion to award costs and absent an abuse of discretion the referee's award shall
not be reversed.

(3) Assessmentof BarCostsAssessment of Bar Costs. The costsincurred by
the bar in any reinstatement case may be assessed againg the petitioner unless it is
shown that the costs were unnecessary, excessive, or improperly authenticated.

(4) Assessmentof Pettttoner-s-CostsAssessment of Petitioner's Costs. The
referee may assess the petitioner's costs against the bar in the event that therewas no
justiciable issue of elther law or fact raised by the bar unlessit is shown that the costs
were unnecessary, excessive, or improperly authenticated.

(n) Readmission; Applicability. A former member who has been disbarred
or whose petition for disciplinary resignation has been accepted may be admitted again
only upon full compliance with the rules and regulations governing admission to the
bar. No application for readmission following disbarment or disciplinary resignation
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may be tendered until such time as dl restitution and disciplinary costs as may have
been ordered or assessed have been paid together with any interest accrued.

(1) Readmisson-AfterBisbarmentReadmission After Disbarment. Except as
might be otherwise provided in these rules, no application for admission may be
tendered within 5 years after the date of disbarment or such longer period of time as
the court might determine in the disbarment order. An order of disbarment that states
the disbarment is permanent shall preclude readmission to The Florida Bar.

el y torReadmission After Disciplinary
Resignation. Inthecaseof adISCI pllnary reagnatlon no readmission application may
be filed until 3 years after the date of the order of the Supreme Court of Florida that
accepted such disciplinary resignation or such additional time asthe attorney may have
stated in a petition for disciplinary resignation. No application for readmission may
be filed until all costs in disciplinary cases that were dismissed because of the
disciplinary resignation have been paid by the applicant for readmission. If an
attorney's petition for disciplinary resignation statesthat it iswithout leave to apply for
readmission, such condition shall preclude any readmission.
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RULE 4-1.5 FEESFOR LEGAL SERVICES

(@) Illegal, Prohibited, or Clearly Excessive Fees. An attorney shall not
enter into an agreement for, charge, or collect anillegal, prohibited, or clearly excessive
fee or a fee generated by employment that was obtained through advertising or
solicitation not in compliance with the Rules Regulating The Florida Bar. A feeis
clearly excessive when:

(1) after areview of thefacts, alawyer of ordinary prudence would be left with
a definite and firm conviction that the fee exceeds a reasonable fee for services
provided to such a degree as to congtitute clear overreaching or an unconscionable
demand by the attorney; or

(2) the fee is sought or secured by the attorney by means of intentiona
misrepresentation or fraud upon the client, a nonclient party, or any court, asto either
entitlement to, or amount of, the fee.

(b) Factorsto Be Considered in Determining Reasonable Fee. Factors
to be considered as guides in determining a reasonable fee include:

(1) thetime and labor required, the novelty, complexity, and difficulty of the
questions involved, and the skill requisite to perform the legd service properly;

(2) thelikelihood that the acceptance of the particular employment will preclude
other employment by the lawyer;

(3) thefee, or rate of fee, customarily charged in the locality for legal services
of acomparable or smilar nature;

(4) the sgnificance of, or amount involved in, the subject matter of the
representation, the responsbility involved in the representation, and the results
obtai ned;

(5) thetime limitations imposed by the client or by the circumstances and, as
between attorney and client, any additional or specia time demands or requests of the
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attorney by the client;
(6) the nature and length of the professiona relationship with the client;

(7) the experience, reputation, diligence, and ability of the lawyer or lawyers
performing the service and the skill, expertise, or efficiency of effort reflected in the
actua providing of such services; and

(8) whether the fee is fixed or contingent, and, if fixed as to amount or rate,
then whether the client's ability to pay rested to any significant degree on the outcome
of the representation.

(c) Consideration of All Factors. In determining a reasonable fee, the time
devoted to the representation and customary rate of fee need not be the sole or
controlling factors. All factors set forth in thisrule should be considered, and may be
applied, in judtification of a fee higher or lower than that which would result from
application of only the time and rate factors.

(d) Enforceability of Fee Contracts. Contractsor agreementsfor attorney's
fees between attorney and client will ordinarily be enforceable according to the terms
of such contracts or agreements, unless found to be illegal, obtained through
advertising or solicitation not in compliance with the Rules Regulating The FloridaBar,
prohibited by thisrule, or clearly excessive as defined by thisrule.

(e) Duty to Communicate Basisor Rateof Feeto Client. Whenthelawyer
has not regularly represented the client, the basis or rate of the fee shal be
communicated to the client, preferably in writing, before or within a reasonable time
after commencing the representation.

(f) Contingent Fees. Asto contingent fees.
(1) A feemay be contingent on the outcome of the matter for which the service
IS rendered, except in a matter in which a contingent fee is prohibited by

paragraphsubdivision (f)(3) or by law. A contingent fee agreement shall be in writing
and shal state the method by which the fee is to be determined, including the
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percentage or percentages that shall accrue to the lawyer in the event of settlement,

trid, or appedl, litigation and other expenses to be deducted from the recovery, and

whether such expenses are to be deducted before or after the contingent fee is

calculated. Upon conclusion of a contingent fee matter, the lawyer shal provide the
client with a written statement stating the outcome of the matter and, if there is a
recovery, showing the remittance to the client and the method of its determination.

(2) Every lawyer who accepts a retainer or enters into an agreement, express
or implied, for compensation for services rendered or to be rendered in any action,
clam, or proceeding whereby the lawyer's compensation is to be dependent or
contingent in whole or in part upon the successful prosecution or settlement thereof
shall do so only where such fee arrangement is reduced to a written contract, signed
by the client, and by alawyer for the lawyer or for the law firm representing the client.
No lawyer or firm may participate in the fee without the consent of the client in writing.
Each participating lawyer or law firm shall sign the contract with the client and shall
agree to assume joint legal responsbility to the client for the performance of the
servicesin question asif each were partners of the other lawyer or law firm involved.
The client shall be furnished with a copy of the signed contract and any subsequent
notices or consents. All provisions of this rule shall apply to such fee contracts.

(3) A lawyer shall not enter into an arrangement for, charge, or collect:

(A) any fee in a domestic relations matter, the payment or amount of
whichis contingent upon the securing of a divorce or upon the amount of alimony or
support, or property settlement in lieu thereof; or

(B) acontingent fee for representing a defendant in a criminal case.

(4) A lawyer who enters into an arrangement for, charges, or collects any fee
in an action or claim for persona injury or for property damages or for death or loss
of services resulting from personal injuries based upon tortious conduct of another,
including products liability claims, whereby the compensation is to be dependent or
contingent in whole or in part upon the successful prosecution or settlement thereof
shall do so only under the following requirements:
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(A) The contract shall contain the following provisions:

(i) "Theundersigned client has, before signing this contract, received and
read the statement of client'srights and understands each of therights set forth therein.
The undersigned client has signed the statement and received a signed copy to refer
to while being represented by the undersigned attorney(s)."

(i) "Thiscontract may be cancelled by written notification to the attorney
a any time within 3 business days of the date the contract was signed, as shown
below, and if cancelled the client shall not be obligated to pay any feesto the attorney
for thework performed during that time. If the attorney has advanced funds to others
in representation of the client, the attorney is entitled to be reimbursed for such
amounts as the attorney has reasonably advanced on behalf of the client.”

(B) The contract for representation of a client in a matter set forth in
subdivision (f)(4) may providefor acontingent fee arrangement as agreed upon by the
client and the lawyer, except as limited by the following provisons:

(i) Without prior court approval as specified below, any contingent fee
that exceeds the following standards shall be presumed, unless rebutted, to be clearly
excessive:

a. Before the filing of an answer or the demand for appointment of
arbitrators or, if no answer is filed or no demand for appointment of arbitrators is
made, the expiration of the time period provided for such action:

1. 33 1/3% of any recovery up to $1 million; plus

2. 30% of any portion of the recovery between $1 million and $2 million;
plus

3. 20% of any portion of the recovery exceeding $2 million.

b. After the filing of an answer or the demand for appointment of
arbitrators or, if no answer is filed or no demand for appointment of arbitrators is
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made, the expiration of the time period provided for such action, through the entry of
judgment:

1. 40% of any recovery up to $1 million; plus

2. 30% of any portion of the recovery between $1 million and $2 million;
plus

3. 20% of any portion of the recovery exceeding $2 million.

c. If dl defendants admit liability at the time of filing their answers and
request atria only on damages:

1. 33 1/3% of any recovery up to $1 million; plus

2. 20% of any portion of the recovery between $1 million and $2 million;
plus

3. 15% of any portion of the recovery exceeding $2 million.

d. An additiona 5% of any recovery after institution of any appellate
proceeding is filed or post-judgment relief or action is required for recovery on the
judgment.

(i) If any client is unable to obtain an attorney of the client's choice
because of the limitations set forth in (f)(4)(B)(i), the client may petition the court in
which the matter would be filed, if litigation is necessary, or if such court will not
accept jurisdiction for the fee division, the circuit court wherein the cause of action
arose, for approval of any fee contract between the client and an attorney of the
client's choosing. Such authorization shal be given if the court determines the client
has a complete understanding of the client's rights and the terms of the proposed
contract. The application for authorization of such a contract can be filed as a
separate proceeding before suit or smultaneoudy with the filing of a complaint.
Proceedings thereon may occur before service on the defendant and this aspect of the
filemay be sedled. A petition under thissubdivision shall contain acertificate showing
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service on the client and The Florida Bar in Tallahassee. Authorization of such a
contract shall not bar subsequent inquiry as to whether the fee actually claimed or
charged is clearly excessive under subdivisions (a) and (b).

(C) Before a lavyer enters into a contingent fee contract for
representation of a client in amatter set forth in thisrule, the lawyer shall provide the
client with acopy of the statement of client'srightsand shall afford the client afull and
compl ete opportunity to understand each of the rights as set forth therein. A copy of
the statement, signed by both the client and the lawyer, shal be given to the client to
retain and the lawyer shall keep a copy in the client's file. The statement shall be
retained by the lawyer with the written fee contract and closing statement under the
same conditions and requirements as subdivision (f)(5).

(D) Asto lawyers not in the same firm, a divison of any fee within
subdivision (f)(4) shall be on the following basis:

(i) To the lawyer assuming primary responsibility for the legal services
on behaf of the client, aminimum of 75% of the tota fee.

(i) Tothelawyer assuming secondary responsibility for thelega services
on behdf of the client, amaximum of 25% of thetotal fee. Any feein excessof 25%
shall be presumed to be clearly excessive.

(i) The 25% limitation shall not apply to those casesin which 2 or more
lawyers or firms accept substantially equa active participation in the providing of legal
services. In such circumstances counsel shall apply to the court in which the matter
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would befiled, if litigation is necessary, or if such court will not accept jurisdiction for
the fee division, the circuit court wherein the cause of action arose, for authorization
of the fee division in excess of 25%, based upon a sworn petition signed by all

counsdl that shall disclose in detail those services to be performed. The application
for authorization of such a contract may be filed as a separate proceeding before suit

or smultaneoudy with the filing of a complaint, or within 10 days of execution of a
contract for division of feeswhen new counsel isengaged. Proceedingsthereon may
occur before service of processon any party and this aspect of thefile may be sealed.

Authorization of such contract shall not bar subsequent inquiry asto whether the fee
actualy claimed or charged isclearly excessive. An application under this subdivision
ghdl contain a certificate showing service on the client and The FloridaBar. Counsel

may proceed with representation of the client pending court approval.

(iv) Thepercentagesrequired by thissubdivision shall be applicable after
deduction of any fee payable to separate counsel retained especialy for appellate
pUrposes.

(5) Intheevent thereisarecovery, upon the conclusion of the representation,
the lawyer shall prepare a closing statement reflecting an itemization of al costs and
expenses, together with the amount of fee received by each participating lawyer or law
firm. A copy of the closing statement shall be executed by al participating lawyers,
as well as the client, and each shall receive a copy. Each participating lawyer shal
retan a copy of the written fee contract and closing statement for 6 years after
execution of the closing statement. Any contingent fee contract and closing statement
shall be available for inspection at reasonable times by the client, by any other person
upon judicia order, or by the appropriate disciplinary agency.

(6) In cases where the client is to receive a recovery that will be paid to the
client on afuture structured or periodic basis, the contingent fee percentage shall only
be calculated on the cost of the structured verdict or settlement or, if the cost is
unknown, on the present money value of the structured verdict or settlement,
whichever isless. If the damages and the fee are to be paid out over the long term
future schedule, then this limitation does not apply. No attorney may separately
negotiate with the defendant for that attorney'sfeein a structured verdict or settlement
where such separate negotiations would place the attorney in a position of conflict.
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(g) Division of Fees Between Lawyersin Different Firms. Subjectto the
provisions of subdivision (f)(4)(D), adivision of fee between lawvyers who are not in
the same firm may be made only if the total fee is reasonable and:

(1) thedivisionisin proportion to the services performed by each lawyer; or
(2) by written agreement with the client:

(A) each lawyer assumesjoint legal responsibility for the representation
and agrees to be available for consultation with the client; and

(B) the agreement fully disclosesthat adivision of feeswill be made and
the basis upon which the division of feeswill be made.

(h) Credit Plans. Charges made by any lawyer or law firm under an approved
credit plan shal be only for services actually rendered or cash actually paid on behalf
of theclient. No higher fee shall be charged and no additional charge shall beimposed
by reason of alawyer's or law firm's participation in an agpproved credit plan.

STATEMENT OF CLIENT'SRIGHTS
FOR CONTINGENCY FEES

Before you, the prospective client, arrange a contingent fee agreement with a
lawyer, you should understand this statement of your rightsasaclient. This statement
Is not apart of the actual contract between you and your lawyer, but, as a prospective
client, you should be aware of these rights:

1. Thereisno legal requirement that a lawyer charge a client a set fee or a
percentage of money recovered in acase. You, the client, have the right to talk with
your lawyer about the proposed fee and to bargain about the rate or percentage asin
any other contract. If you do not reach an agreement with 1 lawyer you may talk with
other lawyers.

Appendix B - Page 62



2. Any contingent fee contract must bein writing and you have 3 business days
to reconsider the contract. You may cancel the contract without any reason if you
notify your lawyer in writing within 3 business days of signing the contract. If you
withdraw from the contract within thefirst 3 business days, you do not owethe lawyer
afee athough you may be responsible for the lawyer's actual costs during that time.
If your lawyer begins to represent you, your lawyer may not withdraw from the case
without giving you notice, delivering necessary papers to you, and allowing you time
to employ another lawyer. Often, your lawyer must obtain court approval before
withdrawing from a case. If you discharge your lawyer without good cause after the
3-day period, you may have to pay afee for work the lawyer has done.

3. Before hiring a lawyer, you, the client, have the right to know about the
lawyer's education, training, and experience. If you ask, the lawyer should tell you
specifically about the lawyer's actua experience dealing with cases similar to yours.
If you ask, the lawyer should provide information about specid training or knowledge
and give you this information in writing if you request it.

4. Before signing a contingent fee contract with you, alawyer must advise you
whether the lawyer intends to handle your case aone or whether other lawyerswill be
helping with the case. If your lawyer intends to refer the case to other lawyers, the
lawyer should tell you what kind of fee sharing arrangement will be made with the other
lawyers. If lawyersfrom different law firmswill represent you, at least 1 lawyer from
each law firm must sign the contingent fee contract.

5. If your lawyer intends to refer your case to another lawyer or counsel with
other lawyers, your lawyer should tell you about that at the beginning. If your lawyer
takes the case and later decides to refer it to another lawyer or to associate with other
lawyers, you should sign a new contract that includes the new lawyers. You, the
client, dso have the right to consult with each lawyer working on your case and each
lawyer islegaly responsible to represent your interests and is legally responsible for
the acts of the other lawyersinvolved in the case.

6. You, the client, have the right to know in advance how you will need to pay
the expenses and the legal fees at the end of the case. If you pay adeposit in advance
for costs, you may ask reasonabl e questions about how the money will be or has been
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spent and how much of it remains unspent. Your lawyer should give a reasonable
estimate about future necessary costs. If your lawyer agreesto lend or advance you
money to prepare or research the case, you have the right to know periodically how
much money your lawyer has spent on your behaf. Y ou also have theright to decide,
after consulting with your lawyer, how much money isto be spent to prepare a case.
If you pay the expenses, you have the right to decide how much to spend. Your
lawyer should also inform you whether the fee will be based on the gross amount
recovered or on the amount recovered minus the costs.

7. You, the client, have the right to be told by your lawyer about possible
adverse consequences if you lose the case. Those adverse consequences might
include money that you might have to pay to your lawyer for costs and liability you
might have for attorney's fees, costs, and expenses to the other side.

8. You, the client, have the right to receive and approve a closing statement at
the end of the case before you pay any money. The statement must list all of the
financia details of the entire case, including the amount recovered, al expenses, and
aprecise statement of your lawyer'sfee. Until you approve the closing statement you
need not pay any money to anyone, including your lawyer. Y ou aso havetheright to
have every lawyer or law firm working on your case sign this closing statement.

9. You, theclient, have theright to ask your lawyer at reasonable intervals how
the case is progressing and to have these questions answered to the best of your

lawyer's ability.

10. Y ou, theclient, havetheright to makethefina decision regarding settlement
of acase. Your lawyer must notify you of all offers of settlement before and after the
trid. Offers during the trial must be immediately communicated and you should
consult with your lawyer regarding whether to accept asettlement. However, you must
make the fina decision to accept or rgject a settlement.

11. If a any time you, the client, believe that your lawyer has charged an
excessive or illegal fee, you have the right to report the matter to The Florida Bar, the
agency that oversees the practice and behavior of al lawyers in Florida. For
information on how to reach The Florida Bar, call 850/561-5600, or contact the local
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bar association. Any disagreement between you and your lawyer about a fee can be
taken to court and you may wish to hire another lawyer to help you resolve this
disagreement. Usually fee disputes must be handled in a separate lawsuit, unless your
fee contract provides for arbitration. Y ou can request, but may not require, that a
provision for arbitration (under Chapter 682, Florida Statutes, or under the fee
arbitration rule of the Rules Regulating The Florida Bar) be included in your fee
contract.

Client Signature Attorney Signature

Date Date

Comment

Basis or rate of fee

When the lawyer has regularly represented a client, they ordinarily will have
evolved an understanding concerning the basis or rate of the fee. In a new client-
lawyer relationship, however, an understanding as to the fee should be promptly
established. Itisnot necessary to recite al the factorsthat underlie the basis of the fee
but only those that are directly involved in its computation. It is sufficient, for
example, to state the basic rate is an hourly charge or afixed amount or an estimated
amount, or to identify the factors that may be taken into account in finaly fixing the
fee. When developments occur during the representation that render an earlier estimate
substantialy inaccurate, arevised estimate should be provided to theclient. A written
statement concerning the fee reduces the possibility of misunderstanding. Furnishing
the client with asmple memorandum or acopy of thelawyer's customary fee schedule
is sufficient if the basis or rate of the feeis set forth.

Rule 4-1.8(e) should be consulted regarding a lawyer's providing financial
assistance to a client in connection with litigation.
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Terms of payment

A lawyer may require advance payment of afee but is obliged to return any
unearned portion. Seerule 4-1.16(d). A lawyer is not, however, required to return
retainers that, pursuant to an agreement with aclient, arenot refundable. A lawyer may
accept property in payment for services, such asan ownership interest in an enterprise,
providing this does not involve acquisition of a proprietary interest in the cause of
action or subject matter of the litigation contrary to rule 4-1.8(i). However, afeepaid
in property instead of money may be subject to special scrutiny because it involves
guestions concerning both the value of the servicesand the lawyer's specia knowledge
of the value of the property.

An agreement may not be made whose terms might induce the lawyer
improperly to curtail services for the client or perform them in away contrary to the
client's interest. For example, a lawyer should not enter into an agreement whereby
services areto be provided only up to astated amount when it isforeseeabl e that more
extensive services probably will be required, unless the Situation is adequately
explained to the client. Otherwise, the client might have to bargain for further
assistancein the midst of aproceeding or transaction. However, itis proper to define
the extent of servicesin light of the client's ability to pay. A lawyer should not exploit
afee arrangement based primarily on hourly charges by using wasteful procedures.
When there is doubt whether a contingent fee is consistent with the client's best
interest, the lawyer should offer the client aternative bases for the fee and explain their
implications. Applicable law may impose limitations on contingent fees, such as a
ceiling on the percentage.

Rule 4-1.5(f)(3) does not apply to lawyers seeking to obtain or enforce
judgments for arrearages.

Contingent feeregulation

Rule 4-1.5(f)(4) should not be construed to apply to actions or claims seeking
property or other damages arising in the commercia litigation context.

Rule 4-1.5(f)(4)(B) is intended to apply only to contingent aspects of fee
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agreements. In the stuation where a lawyer and client enter a contract for part
noncontingent and part contingent attorney's fees, rule 4-1.5(f)(4)(B) should not be
construed to apply to and prohibit or limit the noncontingent portion of the fee
agreement. An attorney could properly charge and retain the noncontingent portion
of the fee even if the matter was not successfully prosecuted or if the noncontingent
portion of the fee exceeded the schedule set forth in rule 4-1.5(f)(4)(B). Rule 4-
1.5(f)(4)(B) should, however, be construed to apply to any additional contingent
portion of such a contract when considered together with earned noncontingent fees.
Thus, under such a contract a lawyer may demand or collect only such additional
contingent fees as would not cause the total fees to exceed the schedule set forth in
rule 4-1.5(f)(4)(B).

Thelimitationsin rule 4-1.5(f)(4)(B)(i)c are only to be applied in the case where
dl the defendants admit ligbility at the time they file thar initid answer and the trid is
only on the issue of the amount or extent of theloss or the extent of injury suffered by
the client. If thetria involves not only the issue of damages but also such questions
as proximate cause, affirmative defenses, seat belt defense, or other similar matters,
the limitations are not to be applied because of the contingent nature of the case being
left for resolution by the trier of fact.

Rule4-1.5(f)(4)(B)(ii) providesthelimitationsset forthin subdivision (f)(4)(B)(i)
may be walved by the client upon approval by the appropriate judge. This waiver
provision may not be used to authorize a lawyer to charge a client a fee that would
exceed rule 4-1.5(a) or (b). It is contemplated that this waiver provision will not be
necessary except where the client wants to retain a particular lawyer to represent the
client or the case involves complex, difficult, or novel questions of law or fact that
would justify a contingent fee greater than the schedule but not a contingent fee that
would exceed rule 4-1.5(b).

Upon a petition by a client, the tria court reviewing the waiver request must
grant that request if thetrial court findsthe client: (&) understandsthe right to havethe
limitationsin rule 4-1.5(f)(4)(B) applied in the specific matter; and (b) understands and
approves the terms of the proposed contract. The consideration by thetria court of
the waiver petitionis not to be used as an opportunity for the court to inquire into the
merits or details of the particular action or claim that is the subject of the contract.
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The proceedings before thetrial court and thetria court's decison on awaiver
request are to be confidential and not subject to discovery by any of the partiesto the
actionor by any other individual or entity except The FloridaBar. However, terms of
the contract approved by the trial court may be subject to discovery if the contract
(without court approval) was subject to discovery under applicable caselaw or rules
of evidence.

Rule 4-1.5(f){4)}Bfitt)(6) prohibits a lawyer from charging the contingent fee
percentage on the total, future value of a recovery being paid on a structured or
periodic basis. This prohibition does not apply if the lawyer's fee is being paid over
the same length of time as the schedule of payments to the client.

Contingent feesare prohibited in criminal and certain domestic relations matters.
In domestic relations cases, fees that include a bonus provision or additional feeto be
determined at a later time and based on results obtained have been held to be
impermissible contingency fees and therefore subject to restitution and disciplinary
sanction as elsewhere stated in these Rules Regulating The Florida Bar.

Fees that provide for a bonus or additional fees and that are not otherwise
prohibited under the Rules Regulating The Florida Bar can be effective tools for
structuring fees. For example, afee contract calling for aflat fee and the payment of
abonus based on the amount of property retained or recovered in ageneral civil action
Is not prohibited by these rules. However, the bonus or additional fee must be clearly
stated in amount or formulafor calculation of the fee (basis or rate). Courts have held
that unilateral bonus fees are unenforceable. The test of reasonableness and other
reguirements of this rule apply to permissible bonus fees.

Division of fee

A divison of fee is a single hilling to a client covering the fee of 2 or more
lawyers who are not in the samefirm. A division of feefacilitates association of more
than 1 lawyer in amatter in which neither alone could serve the client aswell, and most
often is used when the fee is contingent and the division is between areferring lawyer
and atrial specialist. Subject to the provisions of subdivision (f)(4)(D), subdivision (g)
permits the lawyers to divide a fee on either the basis of the proportion of services
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they render or by agreement between the participating lawyers if al assume
responsibility for the representation as a whole and the client is advised and does not
object. It does require disclosure to the client of the share that each lawyer is to
receive. Joint responsibility for the representation entails the obligations stated in rule
4-5.1 for purposes of the matter involved.

Disputes over fees

Since the fee arbitration rule (Chapter 14) has been established by the bar to
provide aprocedure for resolution of fee disputes, the lawyer should conscientioudy
consider submittingtoit. Wherelaw prescribesaprocedurefor determining alawyer's
fee, for example, in representation of an executor or administrator, aclass, or aperson
entitled to a reasonable fee as part of the measure of damages, the lawyer entitled to
such a fee and a lawyer representing another party concerned with the fee should
comply with the prescribed procedure.

Referral fees and practices

A secondary lawyer shall not be entitled to a fee greater than the limitation set
forthinrule4-1.5(f)(4)(D)(ii) merely becausethelawyer agreesto do someor al of the
following: (a) consults with the client; (b) answers interrogatories; (c) attends
depositions; (d) reviews pleadings, (e) attends the trid; or (f) assumes joint legal
responsibility to the client. However, the provisions do not contemplate that a
secondary lawyer who does more than the above is necessarily entitled to a larger
percentage of the fee than that alowed by the limitation.

The provisions of rule 4-1.5(f)(4)(D)(iii) only apply where the participating
lawyers have for purposes of the specific case established a co-counsel relationship.
The need for court approval of areferra fee arrangement under rule 4-1.5(F)(4)(D)(iii)
should only occur in asmall percentage of cases arising under rule 4-1.5(f)(4).

In determining if a co-counsdl relationship exists, the court should look to see
If the lawyers have established a special partnership agreement for the purpose of the
specific case or matter. If such an agreement does exist, it must provide for asharing
of services or responsbility and the fee division is based upon a division of the
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services to be rendered or the responsibility assumed. It is contemplated that a co-
counsel situation would exist where adivision of responsibility is based upon, but not
limited to, thefollowing: (a) based upon geographic considerations, the lawyers agree
to divide the lega work, responsibility, and representation in a convenient fashion.
Such a situation would occur when different aspects of a case must be handled in
different locations, (b) where the lawyers agree to divide the legal work and
representation based upon their particular expertise in the substantive areas of law
involved in the litigation; or (c) where the lawyers agree to divide the legal work and
representation along established lines of division, such as liability and damages,
causation and damages, or other similar factors.

The tria court's responsibility when reviewing an application for authorization
of a fee divison under rule 4-1.5(f)(4)(D)(iii) is to determine if a co-counsel
relationship exists in that particular case. If the court determines a co-counsel
relationship exists and authorizes the fee division requested, the court does not have
any responsibility to review or approve the specific amount of the fee division agreed
upon by the lawyers and the client.

Rule 4-1.5(f)(4)(D)(iv) appliesto the situation where appel late counsdl isretained
during the trial of the case to assist with the appeal of the case. The percentages set
forth in subdivision (f)(4)(D) are to be applicable after appellate counsd's fee is
established. However, the effect should not be to impose an unreasonable fee on the
client.
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RULE 4-1.8 CONFLICT OF INTEREST;
PROHIBITED AND OTHER TRANSACTIONS

(a) Business TransactionsWith or Acquiring Interest Adverseto Client.
A lawyer shdl not enter into abusiness transaction with aclient or knowingly acquire
an ownership, possessory, security, or other pecuniary interest adverse to a client,
except alien granted by law to secure alawyer's fee or expenses, unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair
and reasonable to the client and are fully disclosed and transmitted in writing to the
client in amanner that can be reasonably understood by the client;

(2) the client is given a reasonable opportunity to seek the advice of
independent counsdl in the transaction; and

(3) the client consents in writing thereto.

(b) Using Information to Disadvantage of Client. A lawyer shal not use
information relating to representation of aclient to the disadvantage of the client unless
the client consents after consultation, except as permitted or required by rule 4-1.6.

(c) Giftsto Lawyer or Lawyer's Family. A lawyer shall not prepare an
Instrument giving the lawyer or a person related to the lawyer as parent, child, sibling,
or spouse any substantial gift from aclient, including atestamentary gift, except where
the client is related to the donee.

(d) Acquiring Literary or Media Rights. Prior to the conclusion of
representation of aclient, alawyer shall not make or negotiate an agreement giving the
lawyer literary or media rights to a portrayal or account based in substantial part on
information relating to the representation.

(e) Financial Assistance to Client. A lawyer shal not provide financia
assi stanceto aclient in connection with pending or contempl ated litigation, except that:

(1) alawyer may advance court costs and expenses of litigation, the repayment
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of which may be contingent on the outcome of the matter; and

(2) alawyer representing an indigent client may pay court costs and expenses
of litigation on behalf of the client.

(f) Compensation by Third Party. A lawyer shall not accept compensation
for representing a client from one other than the client unless:

(1) the client consents after consultation;

(2) thereis no interference with the lawyer's independence of professional
judgment or with the client-lawyer relationship; and

(3) information relating to representation of aclient is protected as required by
rule 4-1.6.

(g) Settlement of Claimsfor MultipleClients. A lawyer who represents 2
or more clients shall not participate in making an aggregate settlement of the claims of
or againgt theclients, orinacrimina case an aggregated agreement asto guilty or nolo
contendere pleas, unless each client consents after consultation, including disclosure
of the existence and nature of all the claims or pleasinvolved and of the participation
of each person in the settlement.

(h) Limiting Liability for Malpractice. A lawyer shal not make an
agreement prospectively limiting the lawyer'sliability to aclient for mal practice unless
permitted by law and the client is independently represented in making the agreement.
A lawyer shdl not settleaclaim for such liability with an unrepresented client or former
client without first advising that person in writing that independent representation is
appropriate in connection therewith.

(i) Acquiring Proprietary Interestin Cause of Action. A lawyer shall not
acquire aproprietary interest in the cause of action or subject matter of litigation the
lawyer is conducting for a client, except that the lawyer may:

(1) acquire alien granted by law to secure the lawyer's fee or expenses, and
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(2) contract with aclient for a reasonable contingent fee.

(j) _Representation of I nsureds. When alawyer undertakes the defense of an
insured other than agovernmental entity, at the expense of an insurance company, in
regard to an action or claim for personal injury or for property damages, or for death
or_loss of services resulting from personal injuries based upon tortious conduct,
including product liability claims, the Statement of Insured Client’s Rights shall be
provided to the insured at the commencement of the representation. The lawyer shall
sign the statement certifying the date the statement was provided to the insured. The
|lawyer shall keep a copy of the signed statement in the client’sfile, and shall retain a
copy of the signed statement for 6 years after the representation is completed. The
statement shall be availablefor ingpection at reasonable times by the insured, or by the
appropriate disciplinary agency. Nothing in the Statement of Insured Client’s Rights
shall be deemed to augment or detract from any substantive or ethical duty of alawyer,
nor affect the extra-disciplinary consequences of violating an existing substantivelegal
or ethical duty; nor shall any matter set forth in the Statement of Insured Client’s
Rights give rise to an independent cause of action or create any presumption that an
existing legal or ethical duty has been breached.

STATEMENT OF INSURED CLIENT'SRIGHTS

Aninsurance company has selected alawyer to defend alawsuit or claim against
you. This Statement of Insured Client’s Rights is being given to you to assure that
you are aware of your rights regarding your legal representation. This disclosure
statement highlights many, but not al, of your rights when your legd representation is
being provided by the insurance company.

1. Your Lawyer. If you have gquestions concerning the selection of the lawyer
by the insurance company, you should discuss the matter with the insurance company
and the lawyer. Asaclient, you have the right to know about the lawyer’ s education,
training, and experience. |f you ask, the lawyer should tell you specifically about the
lawyer’s actual experience dealing with cases similar to yours and give you this
information in writing, if you request it. Y our lawyer is responsible for keeping you
reasonably informed regarding the case and promptly complying with your reasonable
requests for information. You are entitled to be informed of the fina disposition of
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your case within areasonable time.

2. Feesand Costs. Usualy theinsurance company paysall of thefeesand
costs of defending the claim. If you are responsible for directly paying the lawyer for
any fees or costs, your lawyer must promptly inform you of that.

3. Directing the Lawyer. If your policy, like most insurance policies, provides
for the insurance company to control the defense of the lawsuit, the lawyer will be
taking instructions from the insurance company. Under such palicies, the lawyer
cannot act solely on your instructions, and at the same time, cannot act contrary to
your interests. Y our preferences should be communicated to the lawyer.

4. Litigation Guidelines. Many insurance companies establish guidelines
governing how lawyers are to proceed in defending a clam. Sometimes such
guiddlines affect therange of actionsthelawyer cantake, and may requireauthorization
of the insurance company before certain actions are undertaken. You are entitled to
know the guidelines affecting the extent and level of lega services being provided to
you. Upon request, the lawyer or the insurance company should either explain such
guiddlines to you or provide you with acopy. If thelawyer is denied authorization to
provideaservice or undertake an action thelawyer believes necessary to your defense,
you are entitled to be informed that the insurance company has declined authorization
for the service or action.

5. Confidentiality. Lawyershave agenera duty to keep secret the confidential
information a client provides, subject to limited exceptions. However, the lawyer
chosen to represent you may aso have a duty to share with the insurance company
information relating to the defense or settlement of the clam. If the lawyer learns of
information indicating that the insurance company is not obligated under the policy to
cover the claim or provide adefense, the lawyer’ s duty isto maintain that information
in confidence. If the lawyer cannot do so, the lawyer may be required to withdraw
from the representation without disclosing to the insurance company the nature of the
conflict of interest which has arisen. Whenever a waiver of the lawyer-client
confidentidity privilege is needed, your lawyer has a duty to consult with you and
obtain your informed consent. Some insurance companies retain auditing companies
to review the billings and files of the lawyers they hire to represent policyholders. If
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the lawyer believes a bill review or other action releases information in a manner that
IS contrary to your interests, the lawyer should advise you regarding the matter.

6. Conflicts of Interest. Most insurance policies state that the insurance
company will provide a lawyer to represent your interests as well as those of the
insurancecompany. Thelawyer isresponsible for identifying conflicts of interest and
advising you of them. If at any timeyou bdievethe lawyer provided by theinsurance
company cannot fairly represent you because of conflicts of interest between you and
the company (such as whether there is insurance coverage for the claim against you),
you should discussthiswith the lawyer and explain why you believe thereisaconflict.
If an actual conflict of interest arises that cannot be resolved, the insurance company
may be required to provide you with another lawyer.

7. Settlement. Many policies state the insurance company alone may make a
fina decision regarding settlement of aclaim, but under some policies your agreement
isrequired. If youwant to object to or encourage a settlement within policy limits, you
should discuss your concerns with your lawyer to learn your rights and possible
consequences. No settlement of the case requiring you to pay money in excess of
your policy limits can be reached without your agreement, following full disclosure.

8. Your Risk. If you lose the case, there might be a judgment entered against
you for more than the amount of your insurance, and you might have to pay it. Your
lawyer has a duty to advise you about this risk and other reasonably foreseeable
adverse results.

9. Hiring Your Own Lawyer. Thelawyer provided by the insurance company
IS representing you only to defend the lawsuit. If you desireto pursue aclaim against
the other side, or desirelega services not directly related to the defense of the lawsuit
against you, you will need to make your own arrangements with this or another lawyer.
Y ou may aso hireanother lawyer, at your own expense, to monitor the defense being
provided by the insurance company. If thereis areasonable risk that the claim made
against you exceeds the amount of coverage under your policy, you should consider
consulting another lawyer.
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10. Reporting Violations If at any timeyou believethat your lawyer has acted
in violation of your rights, you have the right to report the matter to The Florida Bar,
the agency that oversees the practice and behavior of all lawyers in Florida. For
information on how to reach The Florida Bar call (850) 561-5839 or you may access
the Bar at www.FaBar.org.

IF YOU HAVE ANY QUESTIONS ABOUT YOUR RIGHTS,
PLEASE ASK FOR AN EXPLANATION.
CERTIFICATE
The undersigned hereby certifies that this Statement of Insured Client’ s Rights
has been provided to [name of
insured/client(s)] by [mail] [hand ddlivery] at

[address of insured/client(s) to which mailed or delivered] this
day of ,20___.

[Signature of Attorney]

[Print/Type Name]

FloridaBar No.;

Comment
Transactions between client and lawyer

Asagenerd principle, al transactions between client and lawyer should befair
and reasonableto the client. In such transactions areview by independent counsel on
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behdf of the client is often advisable. Furthermore, a lawyer may not exploit
information relating to the representation to the client's disadvantage. For example, a
lawyer who has learned that the client is investing in specific rea estate may not,
without the client's consent, seek to acquire nearby property where doing so would
adversely affect the client's plan for investment. Subdivision (a) does not, however,
apply to standard commercial transactions between the lawyer and the client for
products or services that the client generally markets to others, for example, banking
or brokerage services, medical services, products manufactured or distributed by the
client, and utilities services. In such transactions the lawyer has no advantage in
deding with the client, and the restrictions in subdivision (a) are unnecessary and
impracticable. Likewise, subdivision (a) does not prohibit alawyer from acquiring or
asserting alien granted by law to secure the lawyer's fee or expenses.

A lawyer may accept a gift from a client, if the transaction meets genera
standards of fairness. For example, asmple gift such as a present given at a holiday
or as atoken of appreciation is permitted. If effectuation of asubstantia gift requires
preparing alegal instrument such as awill or conveyance, however, the client should
have the detached advice that another lawyer can provide. Subdivision (c) recognizes
an exception where the client is arelative of the donee or the gift is not substantial.

Literary rights

Anagreement by which alawyer acquiresliterary or mediarights concerning the
conduct of the representation creates a conflict between the interests of the client and
the persona interests of the lawyer. Measures suitable in the representation of the
client may detract from the publication value of an account of the representation.
Subdivison (d) does not prohibit a lawyer representing a client in a transaction
concerning literary property from agreeing that the lawyer'sfee shall consist of ashare
in ownership inthe property if the arrangement conformsto rule 4-1.5 and subdivision

().
Person paying for lawyer's services

Rule 4-1.8(f) requires disclosure of the fact that the lawyer's services are being
pad for by athird party. Such an arrangement must al so conform to the requirements
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of rule 4-1.6 concerning confidentiality and rule 4-1.7 concerning conflict of interest.
Where the client is a class, consent may be obtained on behalf of the class by court-
supervised procedure.

Acquisition of interest in litigation

Subdivision (i) statesthetraditional genera rulethat lawyersare prohibited from
acquiring a proprietary interest in litigation. This genera rule, which has its bassin
common law champerty and maintenance, is subject to specific exceptions devel oped
in decisional law and continued in these rules, such as the exception for reasonable
contingent fees set forth in rule 4-1.5 and the exception for certain advances of the
costs of litigation set forth in subdivision ().

Thisruleis not intended to gpply to customary qualification and limitations in
legal opinions and memoranda.

Repr esentation of insureds.

As with any representation of a client where another person or client is paying
for the representation, the representation of an insured client at the request of the
insurer creates aspecial need for the lawyer to be cognizant of the potential for ethical
risks. The nature of the relationship between alawyer and client can lead to the insured
or the insurer having expectations incons stent with the duty of the lawyer to maintain
confidences, to avoid conflicts of interest, and otherwise to comply with professional
standards. When a lawyer undertakes the representation of an insured client at the
expense of the insurer, the lawyer should ascertain whether the lawyer will be
representing both the insured and the insurer, or only the insured. Communication
with both the insured and the insurer promotes their mutual understanding of the role
of thelawyer in the particular representation. The Statement of Insured Client’ sRights
has been developed to facilitate the lawyer’s performance of ethical responsibilities.
The highly variable nature of insurance and the responsiveness of the insurance
industry in developing new types of coverages for risks arising in the dynamic
American economy render it impractical to establish a statement of rights applicable
to al forms of insurance. The Statement of Insured Client’s Rights is intended to

apply to personal injury and property damage tort cases. It is not intended to apply

Appendix B - Page 78



to workers compensation cases. Even in that relatively narrow area of insurance
coverage, there is variability among policies. For that reason, the statement is
necessarily broad. It isthe responsibility of the lawyer to explain the statement to the
insured. In particular cases, the lawyer may need to provide additional information to
the insured.

Sincethe purpose of the statement isto assist lay personsin understanding their
basic rights as clients, it is necessarily abbreviated. While brevity promotes the
purpose for which the statement was devel oped, it also necessitates incompleteness.
For these reasons, it is specifically provided that the statement shall not serve to
establish any legal rights or duties, nor create any presumption that an existing legal or
ethical duty has been breached. Asaresult, the statement and its contents should not
be invoked by opposing parties as grounds for disqualification of a lawyer or for
procedural purposes. The purpose of the statement would be subverted if it could be
used in such a manner.

The statement is to be signed by the lawyer to establish that it was timely
provided to theinsured, but the insured client isnot required to signiit. Itisinthebest
interests of the lawyer to have the insured client sign the statement to avoid future
guestions, but it is considered impractical to require the lawyer to obtain the insured
client’s Sgnature in al instances.

Establishment of the statement and the duty to provide it to an insured in tort
cases involving personal injury or property damage should not be construed as
|essening the duty of the lawyer to inform clients of their rightsin other circumstances.
When other types of insurance are involved, or where there are other third-party
payors of fees, or where multiple clients are represented, Similar needs for fully
informing clients exist, as recognized in rule 4-1.7(c) and rule 4-1.8(f).
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RULE 4-1.9 CONFLICT OF INTEREST; FORMER CLIENT
A lawyer who has formerly represented a client in a matter shall not thereafter:

() represent another person in the same or a substantialy related matter in
whichthat person'sinterests are materialy adverse to theinterests of the former client
unless the former client consents after consultation; or

(b) useinformation relating to the representation to the disadvantage of the
former client except as rule 4-1.6 would permit with respect to a client or when the
information has become generally known. For purposes of this rule, "generally
known" shall mean information of the type that a reasonably prudent lawyer would
obtain from public recordsor through authorized processesfor discovery of evidence.

Comment

After termination of a client-lawyer relationship, a lawyer may not represent
another client except in conformity with this rule. The principles in rule 4-1.7
determine whether the interests of the present and former client are adverse. Thus, a
lawyer could not properly seek to rescind on behalf of anew client a contract drafted
on behalf of the former client. So also a lawyer who has prosecuted an accused
person could not properly represent the accused in a subsequent civil action against
the government concerning the same transaction.

The scope of a"matter” for purposes of rule 4-1.9(a) may depend on the facts
of aparticular Stuation or transaction. The lawyer's involvement in amatter can aso
be a question of degree. When a lawyer has been directly involved in a specific
transaction, subsequent representation of other clientswith materially adverseinterests
clearly is prohibited. On the other hand, a lawyer who recurrently handled a type of
problem for aformer client is not precluded from later representing another client in
awholly distinct problem of that type even though the subsequent representation
involves aposition adverseto the prior client. Similar considerations can apply to the
reassignment of military lawyers between defense and prosecution functionswithin the
same military jurisdiction. The underlying question is whether the lawyer was so
involved in the matter that the subsequent representation can be justly regarded as a
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changing of sides in the matter in question.

Informationacquired by thelawyer in the course of representing aclient may not
subsequently be used by the lawyer to the disadvantage of the client. However, the
fact that a lawyer has once served a client does not preclude the lawyer from using
generaly known information, as defined in rule 4-1.9(b), about that client when later
representing another client.

Disgudlification from subsequent representation is for the protection of clients
and can be waived by them. A walver is effective only if there is disclosure of the
circumstances, including the lawyer's intended role in behalf of the new client.

With regard to an opposing party's raising aquestion of conflict of interest, see

comment to rule 4-1.7. With regard to disqualification of afirm with which a lawyer
Is associated, see rule 4-1.10.
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RULE 4-1.15 SAFEKEEPING PROPERTY

{eh—Compliance With Trust Accounting Rules. A lawyer shal comply with
The Florida Bar Rules Regulating Trust Accounts.
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RULE 4-5.3 RESPONSIBILITIES REGARDING
NONLAWYER ASSISTANTS

(a) Useof Titles by Nonlawyer Assistants. A person who uses the title of
pardegd, lega assigtant, or other similar term when offering or providing services to
the public must work for or under the direction or supervision of a lawyer or an
authorized business entity as defined elsewhere in these Rules Regulating The Florida
Bar.

(b) Supervisory Responsibility. With respect to a nonlawer employed or
retained by or associated with a lawyer_or an authorized business entity as defined
elsawhere in these Rules Regulating The Florida Bar:

(al) apartner inalaw firm shal make reasonable effortsto ensure that the firm
has in effect measures giving reasonable assurance that the person's conduct is
compatible with the professiona obligations of the lawyer;

(b2) alawyer having direct supervisory authority over the nonlawyer shall make
reasonable efforts to ensure that the person's conduct is compatible with the
professional obligations of the lawyer; and

(e3) alawyer shal be responsible for conduct of such a person that would be
aviolation of the Rules of Professional Conduct if engaged in by alawyer if:

(2A) the lawyer orders or, with the knowledge of the specific conduct,
ratifies the conduct involved; or

(2B) the lawyer is a partner in the law firm in which the person is
employed, or has direct supervisory authority over the person, and knows of the
conduct at atime when its consequences can be avoided or mitigated but failsto take
reasonable remedia action.

(c) Ultimate Responsibility of L awyer. While paralegals or legal assistants
may perform the duties delegated to them by the lawyer without the presence or active
involvement of the lawyer, the lawyer shall review and be responsible for the work
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product of the paralegals or legal assistants.

Comment

Lawyers generaly employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals_such as paraegals and legal
assistants. Such assistants, whether employees or independent contractors, act for the
lawyer in rendition of the lawyer's professiona services. A lawyer should give such
assistants appropriate instruction and supervision concerning the ethical aspects of
thar employment, particularly regarding the obligation not to disclose information
relating to representation of the client;—and-—sheottd-be-responsblefor-thei—work
produet. The measures employed in supervising nonlawyers should take account of
the factthat-they-tdonethavelevd of their legal training and the fact that they are not
subject to professional discipline._If an activity requirestheindependent judgment and
participation of the lawyer, it cannot be properly delegated to a nonlawyer employee.

Nothing provided in this rule should be interpreted to mean that a nonlawyer
may have any ownership or partnership interest in alaw firm, which is prohibited by
rule4-5.4. Additionally, thisrule would not permit alawyer to accept employment by
a nonlawyer or group of nonlawyers the purpose of which is to provide the
supervision required under thisrule. Such conduct is prohibited by rules 4-5.4 and 4-
5.5.
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RULE 4-5.7. RESPONSIBILITIES REGARDING NONL EGAL
SERVICES

(&) Services Not Distinct From Legal Services. A lawyer who provides
nonlegal servicesto arecipient that are not distinct from legal services provided to that
recipient is subject to the Rules of Professional Conduct with respect to the provision
of both legal and nonlegal services.

(b) ServicesDistinct From L egal Services. A lawyer who providesnonlegal
services to arecipient that are distinct from any legal services provided to the recipient
IS subject to the Rules of Professional Conduct with respect to the nonlegal services
if the lawyer knows or reasonably should know that the recipient might believe that the
recipient is receiving the protection of a client-lawyer relationship.

(c) Services by Nonlegal Entity. A lawyer who is an owner, controlling
party, employee, agent, or is otherwise affiliated with an entity providing nonlegal
services to arecipient is subject to the Rules of Professional Conduct with respect to
the nonlegal servicesif the lawyer knows or reasonably should know that the recipient
might believe that the recipient is recelving the protection of a client-lawyer

relationship.

(d) Effect of Disclosure of Nature of Service. Subdivision (b) or (c) does
not apply if the lawyer makes reasonabl e efforts to avoid any misunderstanding by the
reci pient receiving nonlegal services. Those efforts must include advising the recipient,
preferably in writing, that the services are not legal services and that the protection of
a client-lawyer relationship does not exist with respect to the provision of nonlegal
services to the recipient.

Comment

For many years, lawyers have provided to their clients nonlegal servicesthat are
ancillary to the practice of law. A broad range of economic and other interests of
clients may be served by lawyers participating in the delivery of these services. In
recent years, however, there has been significant debate about the role the Rules of
Professional Conduct should play in regulating the degree and manner in which a
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lawyer participates in the delivery of nonlega services. The ABA, for example,
adopted, repealed, and then adopted a different version of rule 5.7. In the course of
this debate, several ABA sections offered competing versions of rule 5.7.

One approach to theissue of nonlegal servicesisto try to substantively limit the
type of nonlegal services alawyer may provide to arecipient or the manner in which
the services are provided. A competing approach does not try to substantively limit
thelawyer's provision of nonlegal services, but instead attemptsto clarify the conduct
to which the Rules of Professional Conduct apply and to avoid misunderstanding on
the part of the recipient of the nonlegal services. Thisrule adoptsthe |atter approach.

The potential for misunder standing

Whenever alawyer directly provides nonlegal services, there existsthe potential
for ethical problems. Principal anong theseisthe possibility that the person for whom
the nonlegal services are performed may fail to understand that the services may not
carry with them the protection normally afforded by the client-lawyer relationship. The
recipient of the nonlegal services may expect, for exampl e, that the protection of client
confidences, prohibitions against representation of persons with conflicting interests,
and obligations of a lawyer to maintain professional independence apply to the
provision of nonlegal services when that may not be the case. The risk of such
confusion is especially acute when the lawyer renders both types of services with
respect to the same mattey.

Providing nonlegal servicesthat are not distinct from legal services

Under some circumstances, the legal and nonlegal services may be so closely
entwined that they cannot be distinguished from each other. In this Situation,
confusion by the recipient as to when the protection of the client-lawyer relationship
applies is likely to be unavoidable. Therefore, rule 5.7(a) requires that the lawyer
providing the nonlegal services adhere to all of the requirements of the Rules of
Professional Conduct.

In such a case, alawyer will be responsible for assuring that both the lawyer's
conduct and, to the extent required by rule 5.3, that of nonlawyer employees comply
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in all respects with the Rules of Professional Conduct. When a lawyer is obliged to
accord the recipients of such nonlegal servicesthe protection of those rulesthat apply
to the client-lawyer relationship, the lawyer must take special care to heed the
proscriptions of the rules addressing conflict of interest -- rules 1.7 through 1.11,
especialy rules 1.7(b) and 1.8(a), (b) and (f) -- and to scrupulously adhere to the
requirements of rule 1.6 relating to disclosure of confidential information. The
promotion of the nonlegal services must also in all respects comply with rules 7.1
through 7.3, dedling with advertising and solicitation.

Rule 5.7(a) appliesto the provision of nonlegal servicesby alawyer even when
the lawyer does not personally provide any legal servicesto the person for whom the
nonlegal services are performed if the person is also receiving legal services from
another lawyer that are not distinct from the nonlegal services.

Avoiding misunder standing when a lawyer directly provides nonlegal services
that aredistinct from legal services

Even when the lawyer believes that his or her provision of nonlegal servicesis
distinct from any legal services provided to the recipient, there is still a risk that the
recipient of the nonlegal services will misunderstand the implications of receiving
nonlegal services from a lawyer; the recipient might believe that the recipient is
receiving the protection of a client-lawyer relationship. Where there is such arisk of
misunderstanding, rule 5.7(b) requires that the lawyer providing the nonlegal services
adhere to all the Rules of Professional Conduct, unless exempted by rule 5.7(d).

Avoiding misunder standing when alawyer isindir ectly involved in theprovision
of nonlegal services

Nonlegal services aso may be provided through an entity with which a lawyer
Is somehow affiliated, for example, as owner, employee, controlling party, or agent.
In this Situation, there is still a risk that the recipient of the nonlegal services might
believe that the recipient is receiving the protection of a client-lawyer relationship.
Where there is such a risk of misunderstanding, rule 5.7(c) requires that the lawyer
involved with the entity providing nonlegal services adhere to all the Rules of
Professional Conduct, unless exempted by rule 5.7(d).
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Avoiding the application of subdivisions (b) and (c)

Subdivisions (b) and (c) specify that the Rules of Professional Conduct apply
to alawyer who directly provides or is otherwise involved in the provision of nonlegal
sarvices if thereis arisk that the recipient might believe that the recipient is receiving
the protection of a client-lawyer relationship. Neither the Rules of Professiona
Conduct nor subdivisions (b) or (c) will apply, however, if pursuant to subdivison
(d), thelawyer takes reasonable effortsto avoid any misunderstanding by the recipient.
In this respect, rule 5.7 is analogous to rule 4.3(c).

In taking the reasonable measuresreferred to in subdivision (d), the lawyer must
communicate to the person receiving the nonlegal servicesthat the relationship will not
be a client-lawyer relationship. The communication should be made before entering
into an agreement for the provision of nonlegal services, in a manner sufficient to
assure that the person understands the significance of the communication, and
preferably should be in writing.

The burden is upon the lawyer to show that the lawyer has taken reasonable
measures under the circumstances to communicate the desired understanding. For
Instance, asophisticated user of nonlegal services, such asapublicly-held corporation,
may require alesser explanation than someone unaccustomed to making distinctions
between lega services and nonlegal services, such as an individual seeking tax advice
from alawyer-accountant or investigative services in connection with alawsuit.

Therelationship between rule 5.7 and other rules of professional conduct

Even beforerule 5.7 was adopted, alawyer involvedin the provision of nonlegal
services was subject to those Rules of Professional Conduct that apply generally. For
example, rule 8.4(c) makes alawyer responsible for fraud committed with respect to
the provision of nonlegal services. Such alawyer must also comply with rule 1.8(a).
Nothing in this rule is intended to suspend the effect of any otherwise applicable Rule
of Professional Conduct such as rule 1.7(b), rule 1.8(a) and rule 8.4(c).

In addition to the Rules of Professional Conduct, principles of law external to
therules, for example, thelaw of principal and agent, may governthelegal dutiesowed
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by alawyer to those receiving the nonlegal services.
4-7.2 COMMUNICATIONS CONCERNING
A LAWYER'S SERVICES

The following shal apply to any communication conveying information about
alawyer's or alaw firm's services:

(a) Required Information.

(1) NameoftanyerortanyerReferra-ServieeName of Lawyer or Lawyer

Referral Service. All advertisements and written communications pursuant to these
rules shall include the name of at least 1 lawyer or the lawyer referra service
responsible for their content.

(2) toecatornofPractieelocation of Practice. All advertisements and written
communications provided for under these rules shall disclose, by city or town, 1 or
more bonafide office locations of the lawyer or lawyerswho will actually perform the
services advertised. If the officelocation isoutsideacity or town, the county inwhich
the office is located must be disclosed. A lawyer referral service shal disclose the
geographic area in which the lawyer practices when a referra is made.  For the
purposes of this rule, a bona fide office is defined as a physical location maintained
by the lawyer or law firm where the lawyer or law firm reasonably expects to furnish
legdl services in a substantial way on a regular and continuing basis. If an
advertisement or written communication lists a telephone number in connection with
a specified geographic area other than an area containing a bona fide office,
appropriate qualifying language must appear in the advertisement.

(b) Prohibited Statements and Information.

(1) Statements-Abouttega-ServicesSatements About Legal Services. A
lawyer shal not make or permit to be made a false, mideading, deceptive, or unfair

communication about the lawyer or the lawyer's services. A communication violates
thisruleif it:

(A) contains a material misrepresentation of fact or law or omits a fact
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necessary to make the statement considered as a whole not materially mideading;

(B) contains any reference to past successes or results obtained or is
otherwise likely to create an unjustified expectation about results the lawyer can
achieve except as adlowed in the rule regulating information about a lawyer's services
provided upon request;

(C) sates or implies that the lawyer can achieve results by means that
violate the Rules of Professional Conduct or other law;

(D) comparesthe lawyer's services with other lawyers services, unless
the comparison can be factually substantiated; or

(E) contains atestimonidl.

(2) Mid : Midleading or Deceptive
Factual Satements. Any factual statement contained in any advertisement or written
communication or any information furnished to a prospective client under this rule
ghall not:

(A) bedirectly or impliedly false or miseading;
(B) be potentially false or mideading;

(C) fail to disclose materia information necessary to prevent the
information supplied from being actually or potentially false or mideading;

(D) be unsubstantiated in fact; or

(E) beunfair or deceptive.

(3) Descriptive-StatementsDescriptive Satements. A lawyer shall not make
statements describing or characterizing the quality of the lawyer's services in

advertisements and written communications; provided that this provision shal not
apply to information furnished to a prospective client at that person's request or to

Appendix B - Page 92



information supplied to existing clients.

(4) Prohibited—sual-and-VerbatPortrayatsProhibited Visual and Verbal
Portrayals. Visua or verbal descriptions, depictions, or portrayalsof persons, things,

or events must be objectively relevant to the selection of an attorney and shall not be
deceptive, mideading, or manipulative.

(5) AdvertishgAtreas-of PracticeAdvertising Areas of Practice. A lawyer or

law firm shal not advertise for lega employment in an area of practice in which the
advertising lawyer or law firm does not currently practice law.

(6) Sating or Implying Florida Bar Approval. A lawyer or law firm shall not
make any statement that directly or impliedly indicates that the communication has
received any kind of approval from The Florida Bar.

(c) General Regulations Gover ning Content of Advertisements.

(1) UYseoftlustrationsUse of lllustrations  All illustrations used in
advertisements shall present information that isdirectly related and objectively relevant
to a viewer's possible need for legal services in a specific type of matter. Such
illugtrations shall be till pictures or drawings and shal contain no features that are
likely to decelve, midead, or confuse the viewer.

(2) FeldsofPractieeFields of Practice. Every advertisement and written
communication that indicates 1 or more areas of law in which the lawyer or law firm
practices shal conform to the requirements of subdivision (c)(3) of thisrule.

(3) CommunteatiorofFHetdsofPractreeCommuni cation of Fieldsof Practice.
A lawyer may communicate the fact that the lawyer does or does not practice in
particular fields of law. A lawyer shall not state or imply that the lawyer isa speciaist
except that a lawyer who complies with the Florida certification plan as set forth in
chapter 6, Rules Regulating The Florida Bar, or who is certified by an organization
whose speciaty certification program has been accredited by the American Bar
Association may inform the public and other lawyers of the lawyer's certified areas of
legd practice and may state in communications to the public that the lawyer is a
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"gpecidlist in (area of certification)."

(4) bDisclosure-of tLiabtity ForExpenses-Other—Than—+eesDisclosure of

Liability For Expenses Other Than Fees. Every advertisement and written
communication that contains information about the lawyer's fee, including those that
indicate no fee will be charged in the absence of arecovery, shal disclose whether the
client will be liable for any expensesin addition to the fee.

(5) Periodfor-Which-AdvertisedHee-Must-beHonoredPeriod for Which
Advertised Fee Must be Honored. A lawyer who advertises aspecific fee or range of
fees for a particular service shall honor the advertised fee or range of feesfor at least
90 days unless the advertisement specifies a shorter period; provided that, for
advertisements in the yellow pages of telephone directories or other media not
published more frequently than annually, the advertised fee or range of fees shall be
honored for no less than 1 year following publication.

(6) FrmiNameEirm Name. A lawyer shall not advertise services under aname
that violates the provisions of rule 4-7.10.

(7) Payment by Nonadvertising Lawyer. Nolawyer shall, directly or indirectly,
pay al or apart of the cost of an advertisement by alawyer not in the samefirm. Rule
4-1.5(f)(4)(D) (regarding the division of contingency fees) is not affected by this
provision even though the lawyer covered by rule 4-1.5(f)(4)(D)(ii) advertises.

(8) Referrals to Another Lawyer. If the case or matter will be referred to
another lawyer or law firm, the communication shall include a statement so advising
the prospective client.

(89) Paymentfor Recommendations; Lawyer Referral ServiceFees. A lavyer
shall not give anything of value to a person for recommending the lawyer's services,
except that alawyer may pay the reasonable cost of advertising or written or recorded
communi cation permitted by theserules, may pay the usual chargesof alawyer referral
service or other lega service organization, and may purchase a law practice in
accordance with rule 4-1.17.
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(910) Language of Required Statements. Any words or statements required
by this subchapter to appear in an advertisement or direct mail communication must
appear in the same language in which the advertisement appears. If more than 1
language is used in an advertisement or direct mail communication, any words or
statements required by this subchapter must appear in each language used in the
advertisement or direct mail communication.

(3611) Permissible Content of Advertisements. The following information in
advertisements and written communications shall be presumed not to violate the
provisions of subdivision (b)(1) of thisrule:

(A) subject to the requirements of this rule and rule 4-7.10, the name of
the lawyer or law firm, alisting of lawyers associated with the firm, office locations
and parking arrangements, disability accommodations, telephone numbers, Web site
addresses, and electronic mail addresses, office and telephone service hours, and a
designation such as "attorney” or "law firm";

(B) date of admission to The Florida Bar and any other bars, current
membership or positions held in The FloridaBar, its sections or committees, former
membership or positions held in The Florida Bar, its sections or committees together
with dates of membership, former positions of employment held in thelegal profession
together with datesthe positionswereheld, years of experience practicing law, number
of lawyersin the advertisng law firm, and alisting of federa courts and jurisdictions
other than Florida where the lawyer is licensed to practice;

(C) technical and professional licenses granted by the state or other
recognized licensing authorities and educational degreesreceived, including dates and
Ingtitutions;

(D) foreign language ahility;
(E) fidds of law in which the lawyer practices, including official

certificationlogos, subject to the requirements of subdivisions (c)(2) and (c)(3) of this
rule,
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(F) prepaid or group legd service plansin which the lawyer participates,
(G) acceptance of credit cards;

(H) fee for initid consultation and fee schedule, subject to the
requirements of subdivisions (c)(4) and (c)(5) of thisrule;

(1) alisting of the name and geographic location of alawyer or law firm
as a sponsor of a public service announcement or charitable, civic, or community
program or event;

(J) common salutary language such as "best wishes', "good luck",
"happy holidays’, or "pleased to announce';-and

(K) anillustration of the scales of justice not deceptively similar to official
certification logos or The Florida Bar 10go, a gavel, or traditional renditions of lady
justice, or a photograph of the head and shoulders of the lawyer or lawyers who are
members of or employed by the firm against a plain background consisting of asingle
solid color or aplain unadorned set of law books; and

(L) alawyer referral service may advertise its name, location, telephone
number, thereferral fee charged, its hours of operation, the processby which referrals
are made, the areas of law inwhich referrals are offered, the geographic areain which
the lawyers practice to whom those responding to the advertisement will be referred,
and, if applicable, its nonprofit status, its status as alawyer referral service approved
by The Florida Bar, and the logo of its sponsoring bar association.

Comment

This rule governs al communications about a lawyer's services, including
advertising permitted by this subchapter. Whatever means are used to make known
a lawyer's services, statements about them must be truthful. This precludes any
materia misrepresentation or misdeading omission, such as where a lawyer states or
implies certification or recognition as a specialist other than in accordance with this
rule, where a lawyer implies that any court, tribunal, or other public body or official
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can be improperly influenced, or where a lawyer advertises a particular fee or a
contingency fee without disclosing whether the client will aso be liable for costs.
Another example of amideading omissionisan advertisement for alaw firm that states
that al the firm's lawyers are juris doctors but does not disclose that ajuris doctorate
Is alaw degreerather than amedical degree of some sort and that virtualy any law firm
in the United States can make the same claim. Although this rule permits lawyers to
list the jurisdictions and courts to which they are admitted, it also would be mideading
for alawyer who does not list other jurisdictions or courtsto Sate that the lawyer is
a member of The Florida Bar. Standing by itself, that otherwise truthful statement
implies falsely that the lawyer possesses a qualification not common to virtudly all
lawyers practicing in Florida. The latter 2 examples of mideading omissons aso are
examples of unfair advertisng.

Prohibited information

The prohibition in subdivison (b)(1)(B) of statements that may create
"unjustified expectations’ precludes advertisements about results obtained on behalf
of aclient, such as the amount of a damage award or the lawyer'srecord in obtaining
favorable verdicts, and advertisements containing client endorsementsor testimonials.
Such information may create the unjustified expectation that similar results can be
obtained for others without reference to the specific factual and legal circumstances.

Theprohibitioninsubdivision (b)(1)(D) of comparisonsthat cannot befactually
substantiated would preclude alawyer from representing that the lawyer or thelawyer's
law firm is "the best,” "one of the best," or "one of the most experienced” in afield
of law.

Theprohibitionin subdivision (b)(1)(E) precludesendorsementsor testimonials,
whether from clients or anyone el se, because they areinherently mideading to aperson
untrained in the law. Potentid clients are likely to infer from the testimonia that the
lawyer will reach smilar results in future cases. Because the lawyer cannot directly
make this assertion, the lawyer is not permitted to indirectly make that assertion
through the use of testimonidls.

Subdivision (b)(4) prohibits visual or verbal descriptions, depictions, or
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portrayals in any advertisement which create suspense, or contain exaggerations or
appeals to the emotions, call for legal services, or create consumer problems through
characterizationand dial ogue ending with thelawyer solving the problem. Illustrations
permitted under Zauderer v. Office of Disciplinary Counsdl of the Supreme Court of
Ohio, 471 U.S. 626 (1985), are informationa and not mideading, and are therefore
permissible. As an example, a drawing of a fist, to suggest the lawyer's ability to
achieveresults, would be barred. Examplesof permissibleillustrations would include
a graphic rendering of the scales of justice to indicate that the advertisng attorney
practices law, a picture of the lawyer, or amap of the office location.

Communication of fields of practice

This rule permits a lawyer or law firm to indicate areas of practice in
communications about the lawyer's or law firm's services, such as in a telephone
directory or other advertising, provided the advertising lawyer or law firm actually
practices in those areas of law at the time the advertisement is disseminated. If a
lawyer practices only in certain fields, or will not accept matters except in such fields,
thelawyer is permitted so to indicate. However, no lawyer who isnot certified by The
Florida Bar or an organization having substantidly the same standards may be
described to the public as a"speciaist" or as "specializing."

Paying othersto recommend a lawyer

A lawyer is allowed to pay for advertisng permitted by this rule and for the
purchase of a law practice in accordance with the provisions of rule 4-1.17, but
otherwiseis not permitted to pay or provide other tangible benefits to another person
for procuring professional work. However, alega aid agency or prepaid legal services
plan may pay to advertise legal services provided under its auspices. Likewise, a
lawyer may participate in lawyer referra programs and pay the usua fees charged by
such programs, subject, however, to the limitations imposed by rule 4-7.11. Sub
divison (c)(89) does not prohibit paying regular compensation to an assistant, such
as asecretary or advertising consultant, to prepare communications permitted by this
rule.
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RULE 4-7.4 DIRECT CONTACT WITH PROSPECTIVE CLIENTS

(a) Solicitation. Except as provided in subdivision (b) of thisrule, alawyer
ghdl not solicit professional employment from a prospective client with whom the
lawyer has no family or prior professional relationship, in person or otherwise, when
aggnificant motive for the lawyer's doing so isthe lawyer's pecuniary gain. A lawyer
shall not permit employees or agents of the lawyer to solicit in the lawyer's behaf. A
lawyer shdl not enter into an agreement for, charge, or collect afee for professional
employment obtained in violation of thisrule. Theterm "solicit" includes contact in
person, by telephone, telegraph, or facsimile, or by other communication directed to
a specific recipient and includes (i) any written form of communication directed to a
specific recipient and not meeting the requirements of subdivision (b) of thisrule, and
(i) any electronic mail communication directed to a specific recipient and not meeting
the requirements of subdivision (c) of rule 4-7.6.

(b) Written Communication.

(1) A lawyer shal not send, or knowingly permit to be sent, on the lawyer's
behalf or on behalf of the lawyer's firm or partner, an associate, or any other lawyer
affiliated with the lawyer or the lawyer's firm, a written communication directly or
indirectly to aprospectiveclient for the purpose of obtaining professional employment
if:

(A) thewritten communication concerns an action for persona injury or
wrongful death or otherwise relates to an accident or disaster involving the person to
whomthe communication is addressed or arelative of that person, unlessthe accident
or disaster occurred more than 30 days prior to the mailing of the communication;

(B) thewritten communication concerns a specific matter and the lawyer
knows or reasonably should know that the person to whom the communication is
directed is represented by a lawyer in the matter;

(C) it has been made known to the lawyer that the person does not want
to receive such communications from the lawyer;

Appendix B - Page 99



(D) the communication involves coercion, duress, fraud, overreaching,
harassment, intimidation, or undue influence;

(E) the communication contains a false, fraudulent, mideading,
deceptive, or unfair statement or claim or isimproper under subdivision (b)(1) of rule
4-7.2; or

(F) the lawyer knows or reasonably should know that the physical,
emotiona, or mental state of the person makes it unlikely that the person would
exercise reasonable judgment in employing alawyer.

(2) Written communicationsto prospective clientsfor the purpose of obtaining
professional employment are subject to the following requirements:

(A) Written communications to a prospective client are subject to the
requirements of rule 4-7.2.

(B) The first page of such written communications shal be plainly
marked "advertisement" in red ink, and the lower left corner of the face of the envelope
containing a written communication likewise shal cary a prominent, red
"advertisement” mark. If the written communication is in the form of a self-mailing
brochure or pamphlet, the "advertisement” mark in red ink shall appear on the address
panel of the brochure or pamphlet and on the inside of the brochure or pamphlet.
Brochures solicited by clients or prospective clients need not contain the
"advertisement” mark.

(C) A copy of each such written communication and a sample of the
envelopes in which the communications are enclosed shall be filed with the standing
committee on advertising either prior to or concurrently with the mailing of the
communicationto aprospective client, asprovided inrule4-7.7. Thelawyer aso shall
retan a copy of each written communication for 3 years. If identical written
communications are sent to 2 or more prospective clients, thelawyer may comply with
this requirement by filing 1 of the identical written communications and retaining for
3 years a single copy together with alist of the names and addresses of persons to
whom the written communication was sent.
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(D) Written communications mailed to prospective clients shall be sent
only by regular U.S. mail, not by registered mail or other forms of restricted delivery.

(FE) Every written communication shall be accompanied by a written
statement detailing the background, training and experience of the lawyer or law firm.
This statement must include information about the specific experience of the
advertising lawyer or law firm in the area or areas of law for which professional
employment issought. Every written communication disseminated by alawyer referral
serviceshal be accompanied by awritten statement detailing the background, training,
and experience of each lawyer to whom the recipient may be referred.

(GE) If a contract for representation is mailed with the written
communication, the top of each page of the contract shall be marked "SAMPLE" in
red ink in atype Size 1 sze larger than the largest type used in the contract and the
words "DO NOT SIGN" shall appear on the client signature line.

(HG) The first sentence of any written communication prompted by a
specific occurrenceinvolving or affecting the intended recipient of the communication
or afamily member shall be: "If you have already retained a lawyer for this metter,
please disregard this letter."

(tH) Written communications shall be on letter-sized paper rather than
legdl-szed paper and shall not be made to resemble legal pleadings or other legal
documents. This provison does not preclude the mailing of brochures and
pamphlets.

(J) If alawyer other than the lawyer whose name or signature appears
on the communication will actually handle the case or matter, er-if-the-case-or-matter
wih-bereferrecHo-anothertawyerortaw-firm,; any written communication concerning

a specific matter shal include a statement so advising the client.

(KJ) Any written communication prompted by a specific occurrence
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involving or affecting the intended recipient of the communication or afamily member
ghdll disclose how the lawyer obtained the information prompting the communication.
The disclosure required by this rule shall be specific enough to help the recipient
understand the extent of the lawyer's knowledge regarding the recipient's particular
gtuation.

(EK) A written communication seeking employment by a specific
prospective client in a specific matter shall not reveal on the envelope, or on the
outsideof asdlf-mailing brochure or pamphlet, the nature of the client'slegal problem.

Comment

There is a potential for abuse inherent in direct solicitation by a lawyer of
prospective clients known to need legal services. It subjects the person to the private
importuning of atrained advocate, in adirect interpersona encounter. A prospective
client often feels overwhelmed by the situation giving riseto the need for legal services
and may have an impaired capacity for reason, judgment, and protective self-interest.
Furthermore, the lawyer seeking theretainer isfaced with a conflict semming from the
lawyer's own interest, which may color the advice and representation offered the
vulnerable prospect.

The dtuation is therefore fraught with the possibility of undue influence,
intimidation, and overreaching. This potential for abuse inherent in direct solicitation
of prospective clients justifies the 30-day restriction, particularly since lawyer
advertising permitted under these rules offers an alternative means of communicating
necessary information to those who may be in need of lega services.

Advertisng makes it possible for a prospective client to be informed about the
need for legal services, and about the qualifications of available lawyersand law firms,
without subjecting the prospective client to direct persona persuasion that may
overwhelm the client's judgment.

The use of generad advertisng to transmit information from lawyer to

prospective client, rather than direct private contact, will help to assure that the
information flows cleanly as well as fredy. Advertisng is out in public view, thus
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subject to scrutiny by those who know the lawyer. Thisinformal review isitsdlf likely
to help guard against statements and claims that might congtitute false or miseading
communications. Direct private communicationsfrom alawyer to aprospective client
are not subject to such third-party scrutiny and consequently are much more likely to
approach (and perhaps cross) the dividing line between accurate representations and
those that are false and mideading.

Direct written communications seeking employment by specific prospective
clients generaly present less potential for abuse or overreaching than in-person
solicitation and are therefore not prohibited for most types of legal matters, but are
subject to reasonable restrictions, as set forth in this rule, designed to minimize or
preclude abuse and overreaching and to ensure lawyer accountability if such should
occur. Thisrule alows targeted mail solicitation of potential plaintiffs or claimantsin
personal injury and wrongful death causes of action or other causes of action that
relate to an accident, disaster, death, or injury, but only if mailed at least 30 days after
the incident. This restriction is reasonably required by the senstized state of the
potential clients, who may be either injured or grieving over the loss of a family
member, and the abuses that experience has shown exist in this type of solicitation.

Letters of solicitation and their envelopes must be clearly marked
"advertisement.” Thiswill avoid the recipient's perceiving that there isaneed to open
the envelope because it isfrom alawyer or law firm, only to find the recipient is being
solicited for legal services. With the envelope and letter marked "advertisement,” the
recipient can choose to read the solicitation, or not to read it, without fear of legal
repercussions.

In addition, the lawyer or law firm should revea the source of information used
to determine that the recipient has a potential legal problem. Disclosure of the
information source will help the recipient to understand the extent of knowledge the
lawyer or law firm has regarding the recipient's particular situation and will avoid
mideading the recipient into believing that the lawyer has particularized knowledge
about the recipient's matter if the lawyer does not.

This rule would not prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing agroup or prepaid lega
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plan for its members, insureds, beneficiaries, or other third parties for the purpose of
informing such entities of the availability of and details concerning the plan or
arrangement that the lawyer or the lawyer's law firm is willing to offer. This form of
communication is not directed to a specific prospective client known to need legal
services related to aparticular matter. Rather, it isusualy addressed to an individual
acting in afiduciary capacity seeking a supplier of legal servicesfor others who may,
If they choose, become prospective clients of the lawyer. Under these circumstances,
the activity that the lawyer undertakesin communicating with such representatives and
the type of information transmitted to the individual are functionally similar to and
serve the same purpose as advertising permitted under other rules in this subchapter.
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RULE 4-7.6 COMPUTER-ACCESSED COMMUNICATIONS

(a) Definition. For purposes of this subchapter, "computer-accessed
communications' are defined asinformation regarding alawyer'sor law firm'sservices
that is read, viewed, or heard directly through the use of a computer. Computer-
accessed communications include, but are not limited to, Internet presences such as
home pages or World Wide Web sites, unsolicited electronic mail communications,
and information concerning a lawyer's or law firm's services that appears on World
Wide Web search engine screens and elsewhere.

(b) Internet Presence. All World Wide Web sites and home pages accessed
via the Internet that are controlled or sponsored by a lawyer or law firm and that
contain information concerning the lawyer's or law firm's services:

(1) shal disclose dl jurisdictions in which the lawyer or members of the law
firm are licensed to practice law;

(2) shall disclose 1 or more bonafide office locations of the lawyer or law firm,
In accordance with subdivision (8)(2) of rule 4-7.2; and

(3) areconsidered to beinformation provided upon request and, therefore, are
otherwise governed by the requirements of rule 4-7.9.

(c) ElectronicMail Communications. A lawyer shal not send, or knowingly
permit to be sent, on the lawyer's behalf or on behalf of the lawyer's firm or partner,
an associate, or any other lawyer affiliated with the lawyer or the lawyer's firm, an
unsolicited electronic mail communication directly or indirectly to a prospective client
for the purpose of obtaining professional employment unless:

(1) the requirements of subdivisions (b)(1), (b)(2)(A), (b)(2)(E), (b)(2)(F),
(b)(2)(G), By SH)-(b)(2)(31), and (b)(2)(KJ) of rule 4-7.4 are met;

(2) the communication discloses 1 or more bona fide office locations of the
lawyer or lawyerswhowill actually perform the services advertised, in accordancewith
subdivision (a)(2) of rule 4-7.2; and
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(3) the subject line of the communication states "legal advertisement.”

(d) Advertisements. All computer-accessed communications concerning a
lawyer's or law firm's services, other than those subject to subdivisions (b) and (c) of
this rule, are subject to the requirements of rule 4-7.2.

Comment

Advances in telecommunications and computer technology alow lawyers to
communicatewith other lawyers, clients, prospective clients, and othersinincreasingly
guicker and more efficient ways. Regardless of the particular technology used,
however, a lawyer's communications with prospective clients for the purpose of
obtaining professiona employment must meet standards designed to protect the public
from false, deceptive, mideading, or confusng messages about lawyers or the lega
system and to encourage the free flow of useful legal-related information to the public.

The specific regul ationsthat govern computer-accessed communications differ
according to the particular variety of communication employed. For example, a
lawyer's Internet web site is accessed by the viewer upon the viewer's initiative and,
accordingly, the standards governing such communications correspond to the rules
applicable to information provided to a prospective client at the prospective client's
request.

In contrast, unsolicited eectronic maill messages from lawyers to prospective
clients are functionally comparable to direct mail communications and thus are
governed by similar rules. Additionally, communications advertising or promoting a
lawyer's services that are posted on search engine screens or elsewhere by the lawyer,
or at the lawyer's behest, with the hope that they will be seen by prospective clientsare
simply aform of lawyer advertising and are treated as such by the rules.
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RULE 4-7.7 EVALUATION OF ADVERTISEMENTS

(a) Filingand Advisory Opinion. Subject to the exemptions stated in rule 4-
7.8, any lawyer who advertises services through any public media or through written
communications sent in compliance with rule4-7.4 or 4-7.6(c) shall fileacopy of each
such advertisement with the standing committee on advertising for evaluation of
compliance with these rules. The copy snall be filed either prior to or concurrently
withthelawyer'sfirst dissemination of the adverti sement or written communication and
shall be accompanied by the information and fee specified in subdivision (b) of this
rue. A lawyer may obtain an advisory opinion concerning the compliance of a
contemplated advertisement or written communication in advance of disseminating the
advertisement or communication by submitting the material and fee specified in
subdivision (b) of this rule to the standing committee on advertising at least 15 days
prior to such dissemination. If the committee finds that the advertisement complies
withtheserules, the lawyer's voluntary submission shall be deemed to satisfy thefiling
requirement set forth in thisrule.

(b) Contentsof Filing. A filing with the committee as required or permitted
by subdivision (a) shall consist of:

(1) acopy of the advertissment or communication in the form or formsin
whichit isto be disseminated (e.g., videotapes, audiotapes, print media, photographs
of outdoor advertising);

(2) atranscript, if the advertissment or communication is on videotape or
audiotape;

(3) asample envelope in which the written communication will be enclosed, if
the communication is to be mailed;

(4) adtatement listing al media in which the advertissment or communication
will appear, the anticipated frequency of use of the advertisement or communication
in each medium in which it will gppear, and the anticipated time period during which
the advertisement or communication will be used; and
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(5) afeepaidto TheFloridaBar, in an amount of $100 for submissionstimely
filed as provided in subdivision (a), or $250 for submissions not timely filed. Thisfee
shall be used to offset the cost of evaluation and review of advertisements submitted
under these rules and the cost of enforcing these rules.

(c) Evaluation of Advertisements. The committee shall evauate al
advertisements and written communications filed with it pursuant to this rule for
compliance with the applicable rules set forth in this subchapter 4-7. The committee
shdl complete its evaluation within 15 days of receipt of afiling unlessthe committee
determines that there is reasonable doubt that the advertisement or written
communication is in compliance with the rules and that further examination is
warranted but cannot be completed within the 15-day period, and so advises the filer
within the 15-day period. In the latter event, the committee shall complete its review
as promptly as the circumstances reasonably alow. If the committee does not send
any communication to the filer within 15 days, the advertisement will be deemed
approved.

(d) Substantiating Information. If requested to do so by the committee, the
filing lawyer shall submit information to substantiate representations madeor implied
in that lawyer's advertisement or written communication.

(e) Noticeof Noncompliance; Effect of Continued Use of Advertisement.
When the committee determinesthat an advertisement or written communication isnot
in compliance with the applicable rules, the committee shall advise the lawyer that
dissemination or continued dissemination of the advertisement or written
communication may result in professional discipline.

(f) Committee Deter mination Not Binding; Evidence. A finding by the
committee of either compliance or noncompliance shall not be binding in a grievance
proceeding, but may be offered as evidence.

(g) Change of Circumstances; Refiling Requirement. If a change of
circumstances occurring subseguent to the committee'seval uation of an adverti sement
or written communication raises a substantial possibility that the advertisement or
communication has become false or mideading as a result of the change in
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circumstances, the lawyer shall promptly refile the advertisement or a modified
advertisement with the committee aong with an explanation of the change in
circumstances and an additional fee set by the board of governors but not exceeding
$100.

(h) Maintaining Copies of Advertisements. A copy or recording of an
advertisement or written or recorded communication shall be submitted to the standing
committee on advertising in accordance with the requirements of rule 4-7.7, and the
lawyer shall retain acopy or recording for 3 yearsafter itslast dissemination along with
arecord of when and where it was used.

Comment

This rule has a dual purpose: to enhance the court's and the bar's ability to
monitor advertising practices for the protection of the public and to assist members
of the bar to conform their advertisementsto the requirements of theserules. Thisrule
gives lawyersthe option of submitting their advertisementsto the committeefor review
prior to first use or submitting their advertisements at the time of first use. In ether
event, the committee will advise the filing lawyer in writing whether the advertisement
appears to comply with the rules. The committee's opinion will be advisory only, but
may be considered as evidence of a good faith effort to comply with these rules. A
lawyer who wishes to be able to rely on the committee's opinion as demonstrating the
lawyer'sgood faith effort to comply with these ruleshastheresponsibility of supplying
the committee with al information material to a determination of whether an
advertisement is false or mideading.
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RULE 4-7.10 FIRM NAMESAND LETTERHEAD

(a) False, Misleading, or Deceptive. A lawyer shall not use a firm name,
letterhead, or other professional designation that violates subdivision (b)(1) of rule 4-
7.2.

(b) Trade Names. A lawyer may practice under a trade name if the name is
not deceptive and does not imply a connection with a government agency or with a
public or charitable lega services organization, does not imply that the firm is
something other than aprivate law firm, and is not otherwisein violation of subdivision
(b)(1) of rule 4-7.2. A lawyer in private practice may use the term "lega clinic" or
"legd services' in conjunction with the lawyer's own name if the lawyer's practice is
devoted to providing routine legal services for fees that are lower than the prevailing
rate in the community for those services.

(c) Advertising Under Trade Name. A lawyer shall not advertise under a
tradeor fictitious name, except that alawyer who actually practicesunder atrade name
as authorized by subdivision (b) may use that namein advertisements. A lawyer who
advertises under atrade or fictitious name shall be in violation of this rule unless the
same name is the law firm name that appears on the lawyer's letterhead, business
cards, office sign, and fee contracts, and appears with the lawyer's signature on
pleadings and other legal documents.

(d) Law Firm with Officesin More Than 1 Jurisdiction. A law firm with
offices in more than 1 jurisdiction may use the same name in each jurisdiction, but
identification of the lawyers in an office of the firm shal indicate the jurisdictional
limitations on those not licensed to practice in the jurisdiction where the office is
located.

(e) Name of Public Officer in Firm Name. The name of alawyer holding
a public office shall not be used in the name of a law firm, or in communications on
its behalf, during any substantial period inwhich thelawyer isnot actively and regularly
practicing with the 