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STATEMENT OF THE CASE
In its statement of the case and facts, McGrath claimsthat a question of

fact exists asto the issues raised by the City’ s motion for summary judgment in the
trial court. The record below does not support McGrath’s position. In the
Complaint, McGrath admitsthat the popul ation of the City and the City of Jacksonville
("Jacksonville") exceeded 300,000 on April 1, 1999 (Complaint, §26). (R. 19-28)
The City submitted an affidavit prior to the hearing on the motions for summary
judgment stating that the population of the City of Tampa ("Tampa'), within

reasonable statistical certainty, wasin excessof 300,000 on April 1,1999. (R. 52-54)



McGrath advised the trial court that there were no issues of fact to be determined.!

(SR. 4-5)

'/ In response to a direct question from the trial court, counsel for McGrath
agreed that there were no issues of fact:

MR. SEROTA: Y our Honor, weare here on the city’ smotionfor
summary judgment inthiscase.... Thematter presented to you, thiscourt,
isstrictly alegal issue, onewhichisripeto be determined by summary
judgment. We have filed an affidavit in support of our motion. The
affidavit, infact, containsthe samefactual information that isattachedto
the response memo filed by the plaintiff. The plaintiff hasfiled across
motion aso based on our affidavit. So we submit there are no factual
ISsues.

THE COURT: Do you agree with that?

MR. KORGE: Essentialy, wedisagreewiththeir interpretation of
the Florida estimate of population, but for purposes of this hearing, we
have accepted for purposes of our cross motion, we have accepted their
assertions of facts.

THE COURT: Do you agreeit’saquestion of law and there are
no issues of fact?

MR. KORGE: Yes, | definitely agreeit isaquestion of law and
thefactsthat matter in this case, the only fact that mattersisthe statute.
So | agree with that.

(S.R. 4-5) Counsdl for the County was present at the hearing and made no assertion
that an issue of fact exists.



INTRODUCTION TO ARGUMENT

McGrath and the County make the same mistake as did the Third District by
ignoring or failing to distinguish the facts and precedent established by this Court in
Golden Nugget Group v. Metropolitan Dade County, 464 So.2d 535, 536 (Fla. 1985)
and Sate of Floridav. City of Miami Beach, 234 So0.2d 103, 106 (Fla. 1970). These
cases constitute the most recent pronouncements of this Court with regard to the
constitutionality of classifications and both support the conclusionin theinstant case
that there is a reasonable relationship between the classification created by the
Legislature and the purpose of the law. The Court also applied the reasonable
relationship test in Ocala Breeders v. Florida Gaming Centers, 26 Fla.L.Weekly
S521A (2001).

These cases are consistent with the Florida Constitution, which provides that
classifications of possible users of general law must be “reasonably related” to the
subject of the law. Golden Nugget unguestionably contains a closed class of
governments, which are specifically namedinthe Florida Constitution, yet this Court
upheld the classification as constitutional and reasonably related to the subject of the

law. TheCity of Miami Beach creates a closed class limited by time and population.



However, again, this Court held the class to be constitutional, finding that the
classification is reasonably related to the purpose of the Statute.

Asthisreply brief will show, the classification created by the Statute, although

closed for seven years, is reasonably related to the subject matter of the law and,
consistent with the cases of Golden Nugget and City of Miami Beach, is
constitutional. Because of the Statute' s sunset provision, the classification, which
usestheApril 1, 1999 cut-off datefor achieving the population threshold, will only be
effective until 2006. After that date, the Legidature is free to change the date for
establishing the population figure or eliminateit al together. Both McGrath and the
County frequently argue that a population classification cannot betied to aparticular
census, citing comments of this Court in Fort v. Dekle, 190 So. 542 (Fla. 1939) and
Walker v. Pendarvis, 132 S0.2d 186 (Fla. 1961). However, because of the sunsetting
provision, no other census, such asthe onein 2010, would ever even comeinto play.

Asaresult, thereasonablerel ationship test remainsthekey to the constitutional
analysis of the Statute. Under that test, the classification created by the Statute is

reasonable and constitutional.






ARGUMENT

. THESTATUTEISAVALID GENERAL LAWASTHECLASSIFICATIONIT CREATES
ISREASONABLY RELATED TO THE PURPOSE OF THE STATUTE.

A. The Statute Operates Uniformly Within The Classification
Created.

There is no dispute that the classification created by the Statute is limited to

threecities, which aretheonly onespotentially eligible, until the sunsetting provision
of the Statute takes effect in 2006. 2 Within the classification created, the Statute
operates uniformly, as required by law. Department of Business Regulation v.
ClassicMile, Inc., 541 S0.2d 1155, 1157 (Fla. 1989). (“Uniformity of treatment within
the classis not dependent upon the number of personsin the class.” Department of
Legal Affairsv. Sanford Kennel Club, Inc., 434 So.2d 879, 881 (Fla. 1983), citing
Cesary v. Second National Bank of North Miami, 369 So.2d 917, 920 (Fla. 1979).)

McGrath erroneously claimsthat the Statutecanonly beavalidlaw if it applies
to“ every municipality that may in the future have the same population size and other
attributes as the City had when the Statute was enacted.” (McGrath brief, pp. 4, 11,
14). However, thelaw doesnot requireastatuteto operate universally throughout the

state, nor uniformly upon certain subjectsthroughout the state. Classic Mile, Inc., 541

2/ The County claimsthat the Statute creates a population requirement whichis
“forever anchored to aspecificdate: April 1,1999.” (County brief, p. 5) Infact, the
L egidlature only authorized the Statute to be tied to this date for seven years.
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So0.2d 11 at 1157. A statute can still beagenera law if it operates“uniformly within
apermissible classification.” Id. Inthiscase, the Statute does operate uniformly as
to the members of this class.

Therefore, the narrow question created by this appeal is whether a statute
creating aclassification with three potential members, and which operatesuniformly
within that classfor aperiod of seven years, isrationally related to the purpose of the
act, and therefore, constitutional? Based upon Golden Nugget and City of Miami
Beach, the presumption in favor of the constitutionality and the clear relationship

between the class and the purpose of the Statute, the Statute is constitutional.



B. Golden Nugget Creates A Closed Classification Which Is
Constitutional As The Class Is Reasonably Related To The
Pur pose Of the Act.

McGrath is flat wrong when he says that Golden Nugget “created an open,

not a closed class.” (McGrath brief, p. 30) McGrath erroneously states that the
statute at issue in that case, which applies only to constitutional, home-rule charter
counties, is open “to every county that subsequently adopted a constitutional home
rule charter.” 1d. A county does not become a “constitutional home rule charter
county” under Section 10, 11 and 24 of Article VIII of the Florida Constitution by
simply adopting a home rule charter. Only those counties specifically named in the
Constitution would be eligible to use the Convention Development Tax, whichisthe
basis of the Golden Nugget case. Unless the Constitution is amended, only “Dade,
Hillsborough and Monroe Counties potentially meet this definition . . . .” Golden
Nugget, 464 So.2d at 536.

Although all countiesin Floridamay adopt a county charter, thisdoes not give
them the special constitutional home rule charter status described in Section 6(e) of
Article VII of the Florida Constitution. Only counties with this special status can
acquire the benefits of the Convention Development Tax, the statute as issue in

Golden Nugget, since the Convention Development Tax statute described “eligible



counties’ as “[e]ach county, as defined in S, 125.011(1).” Id. at 536. Section
125.011(1), Fla.Stat., provides as follows:

County means any County operating under a home rule

charter adopted pursuant to ss. 10, 11, and 24, Art. V111 of

the Constitution of 1885, aspreserved by Art. V111, Section

6(e) of the Constitution of 1968 . . .
The only counties meeting this definition under the Constitution are Miami-Dade,
Hillsborough and Monroe.

This Court in Golden Nugget recognized that only three counties could
“potentially” usethe Statute. Contrary to McGrath’sclaims, no other county can fall
within this classification merely by adopting a home rule charter. As a result,
McGrath’ s attempt to distinguish Golden Nugget is likewise erroneous. Approving
the opinion of the district court, this Court held in Golden Nugget as follows:

Thedistrict court pointed out that the three counties
potentialy eligible to implement the tax have substantial
tourist-oriented economies, and they have concentrated on
developing facilitiesthat will attract convention touristsin

order to improve their tourist industry.

Id. at 537. Thefact that only three countieswere* potentially eligible’ to usethistax

did not deter this Court from uphol ding its constitutionality because of the reasonable

relationship between the classification and the purpose of the statute.



Initsbrief, the County apparently recognizing the closed nature of the classin
Golden Nugget, attemptsto distinguish the case by saying that Golden Nugget “ does
not eveninvolveapopulation classification.” (County brief, p. 28) Whileitistruethat
Golden Nugget does not create a closed class based upon population, this is a
distinction that should make no difference in the constitutional analysis. If, as
appellees contend, the creation of a closed class makes a statute per se
unconstitutional, what differenceisthere between aclassbased upon agovernment’s

ability to adopt ahome rule charter or based upon the population of acity or county?

The fact is that this Court has not analyzed the constitutionality of
classifications on the basis of open class versus closed class for many years.
Utilizing the reasonable relationship test, the classification created in Golden
Nugget, just asthe classification created in the instant case, are both constitutional

and should be upheld.
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C. City Of Miami Beach Creates A Closed Classification Based Upon
Population On A Date Certain

The clear facts embodied in City of Miami Beach lead to the inescapable
conclusion that this Court approved a closed class based upon population and a
specific cut-off date. Inthat case, citiesare only eligibleto impose aresort tax if they
comply with certain strict and limited population criteriaand if they adopt a charter
change on a date certain. The statute in City of Miami Beach provides that after
January 1, 1968, no city can ever enter the classif it failed to adopt a charter change

by that date. Put another way, the class of usersisclosed on January 1, 1968, and any

city or county that subsequently qualifies for the use of the statute based upon a
change in population is forever excluded from the class if their charters were not
changed by the January 1, 1968 deadline.

Despitethe strict popul ation requirementsand the January 1, 1968 cut-off, this
Court held the Statute constitutional in light of “this state’ sinterest in the promotion
and further development of thetourist industry.” City of Miami Beach, 234 So.2d at
106. This Court further held that “the population classifications are reasonable and
Ch.67-930isavalidgeneral law.” Id. InCity of Miami Beach, only citieswhich have
popul ation between 330,000 and 340,000, and which arelocated in countieshaving a

population in excess of 900,000 are potentially eligible. In addition, this extremely

11



narrow classisfurther limited to cities which adopted a charter change providing for
the collection of thetax prior to January 1, 1968. Itisno surprisethat, asthe opinion

points out, only two citiesin al of Florida can ever enact the resort tax. Id.

In the instant case, the Statute al so has a population and date restriction, both
very comparable to the ones in City of Miami Beach. Three cities are potentially
withinthe classcreated by the Statute. The strong publicinterest promoting thefiscal
soundness of municipal governmentsis surely as strong a public interest as that of
tourism, upon which this Court relied in City of Miami Beach, when it upheld the
classification created. As stated earlier, within this class of three cities, the Statute

operates uniformly and, as aresult, it isavalid general law. Id. at 1157.

12



D. Classfications Based On Population Are Constitutional |f
Rationally Related To The Purpose Of the Statute.

If the precedent of this Court is analyzed and applied to the use of population

classes, itisamenableto alogical construction. Population may serve asthebasisfor
classifying countiesasavalid general law if thereisareasonabl erel ationship between
the use of population to delineate the class and the purpose of the statute. City of
Miami Beach, supra. According to this persuasive precedent, thereisnothing in the
leastirrational or arbitrary about such legid ativeline drawing when conceivedto serve
acritical public purpose, such asthe fiscal solvency of the largest citiesin the State.
However, wherelegidlation does not rest upon apopulation classwhichisreasonably
related to a critical public purpose, it is not deemed to be avalid general law.

This Court has upheld classifications which have proper distinctions and
differences appropriate to a particular class. City of Miami Beach, supra; Golden
Nugget, supra.; Department of Legal Affairs); supra. Under the instant facts, the
class of cities created by the population threshold certainly contain distinctions and
attributes appropriateto the classand purpose of the Statute. Only largemunicipalities
can effectively useaparking surcharge. Itisunlikely that smaller cities have enough
public garagesand paid parking facilitiesto makeaparking surchargeaviabletool for

generating revenue.
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Asaresult, the Statute’ s use of population to create a class of potential usesis
consistent with the criteria for valid general laws due to the rational relationship
between the class created and the purpose of the Statute.

E. The “Open Class Versus Closed Class’ Analysis Has Not Been
Used By ThisCourt For Forty Years.

Other than Classic Mile, the principal casesuponwhichtheappellantsrely were

decided betweenforty and sixty yearsago; e.g. Dekle, supra (1939); OcalaBreeders,
supra (1960); Pendarvis, supra (1961). Thestrict relianceupon “ closed-class, open-
class’ analysis based upon population is no longer the test utilized by the Florida
Supreme Court. See City of Miami Beach, supra; Golden Nugget, supra; and
Classic Mile, supra; and Ocala Breeders, supra.®

TheCourt should a so note that the Florida Constitution was amended between
thelineof casescited by appelleesand theline of casescited by the City. 1n 1968, the

FloridaConstitution wasrevised to providethat the enactment of general lawsmay be

classified only on a basis reasonably related to the subject of the law. Art. 111, 8
11(b), Fla. Const.88 (emphasis added). The commentary to Florida Statutes

Annotated states:

®/ It isimportant to note that none of the post 1968 cases even cite to Dekle
anywherein these opinions. In fact, Dekle has only been cited one time by another
appellate court in 1961; Pendarvis, 135 So.2d at 195.

14



The reasonableness standard for the classification of
political subdivisionsand governmental entitiesin general
laws covering subjectsnot listed in subsection (@) is set out
in subsection (b). Such classification must be on a basis
reasonably related to the subject matter of thelaw. Thisis
an entirely new provision. ..

(emphasis added) Both Dekle and Pendarvis were decided prior to the 1968
revision.*

At pp. 21-23 of his answer brief, McGrath attempts to refute the City’s
argument that the adoption of Article I11, Section 11(b) in the 1968 revision to the
FloridaConstitution has*“ changed therules’ astothetest to be appliedindetermining
whether avalid genera law exists. At p. 22 of his brief, McGrath concedes that:

Prior toitsrevisionin 1968, the Florida Constitution did not

expressany constitutional guidelinesfor determining what

constitutes special or local laws, including population acts.
Thisisprecisaly the point that the City ismaking. The constitutional guidelineswere
firstinstitutedinthe 1968 revisionto the FloridaConstitution. Itisonethingfor courts

to, out of necessity, develop a line of reasoning or analysis in the absence of a

constitutional guideline. It isquite another, however, for courtsto develop asystem

Vi Stare decisis, as applied to Dekle, does not always control where the law and
theconstitution havechanged. SeeHaagv. State, 591 S0.2d 614, 617 (Fla. 1992) and
Weiand v. Sate, 732 So.2d 1044, 1055 (Fla. 1999).

15



of reasoning and analysis which is based on a specific constitutionally mandated
guideline.

When the Constitution is silent, courts must devel op their own set of guiding
principles. However, once the Constitution speaks, it is a court’s limited task to
construe and apply the Constitution.

Thejudicia analysis of the validity of |legidlative enactments which maintain
population provisions must, since adoption of the 1968 amendments of the
Constitution, be driven by aconstitutionally based analysis, rather than by an ad hoc
judicial analysis. Accordingly, the applicablejudicial precedents are those opinions
rendered subsequent to the applicability of the 1968 FloridaConstitution revision, not
those opinions issued without benefit of the constitutional criteria.

Asrecently asthisyear, thisCourt applied therational basisanalysisinreaching
itsdecisioninOcala Breeders. Whilethe Court found the statute in Ocala Breeders
to be unconstitutional, it did so because it could find that “no rational relationship
existed between thispurposeand[thefield created] inthedisputed statue.” Id. at 521.
Thus, the rational-basistest is the test applied in determining the constitutionality of

statutes.
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F. Appdlee sReferencesToAn Advisory Opinion AreMisplaced And
Have No Precedential Value.

McGrath and the County citeto In Re Advisory Opinion to the Governor, 132

S0.2d 163, 168 (Fla. 1961) on at least six separate occasions. It should first be noted
advisory opinions do not constitute opinions of the Florida Supreme Court and,
therefore, arenot binding in any futurejudicial proceeding. In Re Advisory Opinion
tothe Governor,509 So.2d 292, 301-302 (Fla. 1987). Inaddition, theadvisory opinion
upon which McGrath and the County rely was decided prior to the City of Miami
Beach, Golden Nugget and the Florida Constitution of 1968. Other than being cited

In the dissenting opinion by Justice Drew inthe City of Miami Beach casein 1970, the

most recent reference to this advisory opinion by this Court wasforty yearsago. As
aresult, references to the Advisory Opinion provides no legal support to appellees

argument.
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CONCLUSION
The Statute is a constitutional general law based upon the analysis utilized by

this Court and the language of the Florida Constitution. The Decision failsto apply
thisanalysis. Until the Statute sunsetsin 2006, the classification it creates consists of
thethreelargest citiesin the State. The classification isreasonable and bearsadirect
and substantial relationship to the purpose of the Statute, which is to assist cities
experiencing financial emergencies by allowing theimposition of asurcharge on the
revenuegenerated by public parkingfacilities. The Statute operatesuniformly within
thisclassification andtwo other citiesarepotentially eligibletoimplement thetax” if
they are declared in a financial emergency. See Golden Nugget, 464 So.2d at 537.

The Decision is at odds with Golden Nugget, City of Miami Beach, and the
other cases from this Court, as well as the Florida Constitution, which apply the
“reasonable relationship” test to statutory classification.

Based on the foregoing law, undisputed facts and argument, the City
respectfully requests adecision from this Court reversing the Decision and affirming
the Final Declaratory Judgment.
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