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STATEMENT OF THE CASE
A. Proceedings

Since thefiling of the briefsin this case, the Florida L egislature enacted laws
amending Section 218.503(5)(a), Fla.Stat., the statute being challenged in this case
(“Original Statute”), and ratifying all actstaken pursuant to the Original Statute. The
City filed anotice of supplemental authority on December 19, 2001 notifying the Court
of the recently enacted laws. This Court entered an order on December 28, 2001
requesting that appellant, City of Miami (“City”), fileasupplemental brief addressing
what effect, if any, SenateBill 54-B, the November 30, 2001 amendment to the Original
Statute, and Senate Bill 64-C, signed on December 17, 2001 (collectively, the® Acts’),

have on the resolution of this case.



B. Statement Of The Facts
Appellees, Patrick McGrath [11 (“McGrath”) and Miami Dade County

(“County”), clamthat the Original Statuteisnot avalid general law becauseit creates
aclosed class of citiesto which a surcharge on non-residential parking placesin the
City (“Surcharge’) can apply.? The Appellees claim that the Original Statute is an
unconstitutional special law because it limits the class of cities eligible to apply the
Surcharge to those having a population of 300,000 on April 1, 1999.

On November 30, 2001, Governor Jeb Bush signed S.B. 54-B which amended
Section 218.503, Fla.Stat. (the“ Amendment”). It permitsmunicipalitieswhich have
been declared in astate of financial emergency and which have aresident population
of 300,000 or more on or after April 1, 1999, to enact a 20% surcharge on parking
facilities open for use to the general public.

On December 17, 2001, S.B. 64-C was signed by Governor Bush (the
“Ratification”). This law clarifies the Legislature's intent with regard to the
Amendment and ratifiesany Surchargeimposed pursuant to the Original Statute. The
Ratification providesthat all actsand proceedingsprevioudly takenin connectionwith

theprior law “areratified, validated, and confirmed, and the surcharge isdeclared to

1/ TheCity enacted Ordinance No. 011813 on July 13, 1999, based
upon the Original Statute and began collecting Surcharge revenue soon
thereafter.



belegal and validin all respectsfrom the date of enactment of Chapter 99-251, Laws

of Florida[Origina Statute].”



SUMMARY OF ARGUMENT
Therecently enacted Acts address the sole concern set forth in the decision of

the Court of Appeal, Third District, and alsoratify the collection of Surchargerevenue
by any municipality inaccordancewiththe Original Statute. If thisCourt findsthat the
Acts are valid and enforceable, there is no need for the determination of the
constitutionality of the Origina Statute.

On the other hand, there are at |east two circumstances when adecision asto
the constitutionality of the Original Statutewould berequired. If the Court determines
that either of the Acts is invalid or unenforceable, then a decision on the
constitutionality of the Original Statuteisneeded. Similarly, if this Court declinesto
consider the validity and enforceability of the Acts, a determination of the
constitutionality of the Original Statutemust also bemade. Current and futurerequests
for refundsand challengesto the collectability of the Surchargewill remain unresolved
without such an opinion from this Court. Asaresult, under these circumstances, the
City urges the Court to consider the City’s appeal on the merits with regard to the

constitutionality of the Origina Statute.



ARGUMENT
l. OVERVIEW
The Court of Appeal, Third District, found the Original Statute to be

unconstitutional based upon a single aspect of the Original Statute. The Court held
that the Original Statute improperly restricts the class of potentia users to
muni cipalitieswith apopulation of 300,000 or greater on aspecific date; namely, April
1, 1999. The Third District noted that by anchoring the population classification to
April 1, 1999, cities that reach the population threshold after this date are forever
excluded from the class.

Initsinitial brief and reply brief, the City arguesthat the Third District’ sanalysis
Is contrary to current Florida law, which requires only that there exist a reasonable
relationship betweenthe classification created by thelegislature and the purpose of the
law. The reasonable relationship test (and not the “open class/closed class’ test) is
specifically prescribed by the Florida Constitution as well as cases decided by this
court, State of Florida v. City of Miami Beach, 234 So.2d 103, 106 (Fla. 1970) and
Golden Nugget Group v. Metropolitan Dade County, 464 So.2d 535, 536 (Fla
1985).

The Legislature addressed the concern of the Third District by the enactment
of the Amendment. The Amendment permitsmunicipalitieswhich have been declared

in astate of financial emergency and which have aresident population of 300,000 or



more on or after April 1, 1999 to enact a 20% surcharge on parking open for use to
the general public. Thus, theissue of a*“closed classification” anchored to April 1,
1999 no longer applies.

In addition, the Ratification providesthat any Surcharge enacted and collected
pursuant tothe Original Statuteis“ratified, validated and confirmed.” Thisprecludes
anyonewho paid any Surchargeto the City from seeking arefund on the groundsthat

the Original Statute authorizing the Surcharge was invalid.



[I.  ANALYSIS
The Amendment eliminates the only defect the Third District identified in the

Origina Statuteand the Ratification vaidatesand ratifiesthe Surchargefundscollected
under the Original Statute. If this Court determines that the Acts are valid and
enforceable, thereisnolonger aneed for adetermination of thevalidity of the Origina
Statute. Judicial review of the Actswill servethe publicinterest and judicial economy
becauseit will forever resolve the issue of the City’ s ability to collect the Surcharge.
The Court would not need to determine whether a classification made up of the three
largest citiesinthe stateis* reasonably related” to the purpose of thelaw, becausethe
class now potentially includes every municipality in the state. As long as the
Ratification isheld valid by this Court, aruling on the validity of the Original Statute

would no longer affect previously collected Surcharge funds.?

2/ In addition, even without the Ratification, the City would have no
obligationto refund Surchargerevenue collected pursuant to the Original
Statute. The City acted in good-faith reliance on a presumptively valid
statute and equitable considerations do not require arefund. Gulesian
v. Dade County School Board, 281 So0.2d 325 (Fla. 1973). InGulesian,
this Court aso noted that the returning of funds would impose an
“intolerable burden on the school board; . . . [and would] further
complicate its budgetary problems and cause immense administrative
difficulties....” Inthiscase, returning Surchargerevenuetoindividuals
who paid for parking in public lotswould not only beimpossible, but it
would likewise impose an “intolerable burden” on the City. Accord
Dryden v. Madison County, 696 So.2d 728 (Fla. 1997) (No refund
where challenged special assessments were non-discriminary and
provided commensurate benefitsto effected property owners), affirmed

-



However, if this Court determines that either of the Acts is invalid and
unenforceable, or if this Court declinesto review the validity and effect of the Acts,
then the Court must make a determination as to the constitutionality of the Original
Statute. A determination that the Original Statuteisconstitutional would put torest any

possiblechallengestoit, totheprevioudy collected Surchargerevenue, or tothe Acts.

The Court should determine the validity of the Original Statutein light of the
Amendment and thevalidity of the Surchargerevenuealready collectedinlight of the

Ratification. In previous cases, the Court has considered curative legislation

Dryden v. Madison County, 727 So.2d 245 (Fla. 1999).
8



and determined that it was effectiveto validate prior administrativeacts. Coon
v. Board of Public Instruction, 203 So. 2d 497 498 (Fla. 1967). It isthe duty of the
Supreme Court totakejudicial noticeof avalidating statute enacted pending an appeal,
citing Charlotte Harbor and N. Y. Co. v. Welles, 82 So. 770 (1919). This Court has
previoudly stated that it is“bound to take judicia notice of said validating act of the
Legidature, and to giveit duerecognition and effect.” Cranor v. Board of Com'rsof
Volusia County, 45 So. 455, 456 (Fla. 1907). Doing so in the instant case will
promotejudicia economy andfinality by eliminating future challengesto thealready
collected Surcharges based on alleged defectsin the Acts.
Thereissubstantial precedent from this Court holding that ratification is appropriate
and enforceable where an administrative act found to beillegal or unenforceablewas
within the power of the Legidatureto do itself. Smith Brothersv. Williams, 131 So.
335 (Fla. 1930); Cranor v. Volusia County, 45 So. 2d 455 (Fla. 1907); Sate v.
Sarasota County, 155 So. 2d 543 (Fla. 1963); Coon v. Board of Public Instruction,
203 So.2d 497. ThisCourt hasalso held that “[b]y acurative statute, the Legislature
hasthepower toratify, validate and confirm any act or proceeding whichit could have
authorized inthefirst place.” Dover DrainageDistrict v. Pancoast, 135 So. 518 (Fla.
1931), as cited in Coon at 498. See also United Sates Fidelity & Guaranty v.

Highway Engineering Construction Co., 51 F.2d 894 (5" Cir. 1931) (Interpreting



Florida law and held assessments validated by curative act even though laid under
invalid statute.) Ratification of previoudy collected Surchargerevenueisappropriate
under existing Florida law, since the Legislature had the power to enact a parking
surcharge directly.®* Belcher Oil Co. v. Dade County, 271 So. 2d 118 (Fla. 1972)
(State, through thelegid ative branch of the government, possessesaninherent power
to tax.)

If either Actisdetermined to beinvalid or unenforceabl e, then thedetermination
of theconstitutionality of the Original Statuteremainsaviableand necessary decision.
If this Court declines to address the validity of the Original Statute or the validity of
theActs, thentheThird District’ srulingwill becomefinal. Under thesecircumstances,
the City will effectively loseitsappeal without this Court’ sconsideration of themerits
of the appeal. The City will then be faced with claims for refunds of the Surcharge
without this Court ever having passed on the constitutionality of the Original Statute.

TheCity strongly believesthat the Actsarevalid and enforceabl e but, of course,
potential plaintiffsmay still mount challengestothe Acts. ThisCourt’ sconsideration

of the validity and enforceability of the Actswill resolve this matter once and for all.

3 Furthermore, there does not appear to be any question as to the
authority of the L egislatureto authorizethe City to collect the Surcharge
viageneral law. Accordingly, itisundisputed that the L egislature could
authorize the Surcharge.

10
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CONCLUSION
To the extent that the Acts are found by this Court to be valid and enforceable,

no further need existsto determinethe constitutionality of the Original Statute. If the

Court declines to review the validity of the Acts, or determines that either Act is

unenforceable, then the City urgesthe Court to consider the merits of thisappeal and

find that the Original Statute is constitutional.
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