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Preliminary Statement

Petitioner was the Defendant and Respondent was the Prosecution in the
Criminal Division of the Circuit Court of the Seventeenth Judicia Circuit, inand for
Broward County, Florida. Petitioner was Appellant and Respondent was Appelleein
the District Court of Appeal of Florida, Fourth District. Inthisbrief, the parties shall
bereferredto asthey appear beforethisHonorabl e Court except that Respondent may
also be referred to as the State.

A copy of the order issued by the Fourth District Court of Appeal is attached

as Appendix A.
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Statement Of The Case and Facts

Respondent accepts Petitioner's Statement of the Case and Facts subject to the
additions and clarifications set forth below and in the argument portion of this Brief
which are necessary to resolve the legal issues presented upon appeal. In addition,
Respondent reliesupon thosefacts set forth in the opinion of the Fourth District Court
of Appeal intheinstant case, Arguellesv. State, 791 So. 2d 500 (Fla. 4th DCA 2001):

Petitioner, along with Codefendants Jose Gajate and Michagl Green, was
charged by Informationwith trafficking in cocaine (Count 1) and conspiracy totraffic
in cocaine (Count 11) (R. 4-5).

On theday of trial, Petitioner filed awritten motionin limineto exclude, inter

alia, thestatementsof Codefendants Gajate and Green under 8 90.803(18)(e), Fla. Stat.
(1997), on the ground that the State could not prove the existence of a conspiracy by
a preponderance of the evidence (R. 26). The trial court heard argument on the
motionimmediately prior to opening statements. Petitioner argued that apart fromthe
statements of the codefendants, there was no independent evidence of a conspiracy
(T. 215). The State countered that, based on the evidence presented at the motion to
suppresshearing held theday before, thetrial court couldfind that the Statewasgoing
to be able to prove a prima facie case of conspiracy (T. 217). The tria court
determined that the statementswere admissible based on the evidencefrom themotion
to suppress hearing (T. 218, 219).

Petitioner renewed hismotionin limineby objection during thetestimony of the

confidential informant, Harold Gomez ("CI") (T. 321-23, 368-69). Petitioner also
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renewed the motion at the conclusion of Gomez' testimony (T. 359). Atthat point, the
State presented an alternative theory of admissibility: that the statements were also
admissibleasverbal acts(T. 360). Petitioner renewed hisobjectionathirdtimeduring
thetestimony of the agent who overheard the conversations (T. 369). Thetrial court
granted Petitioner a continuing objection (T. 369).

Petitioner was ultimately convicted as charged of conspiracy to traffic in
cocaine(Count ), andtraffickingincocaine(Count I) (R. 35-36; T. 507-08). Hewas
sentenced to two concurrent fifteen-year mandatory minimum termsof imprisonment
(R. 45-50).

Petitioner filed a direct appeal of his conviction and sentence to the Fourth
District Court of Appeal. On appeal, he raised five issues: (1) the trial court erred
when it admitted Gajate's hearsay statements; (2) there was insufficient evidence of
conspiracy totrafficincocaine; (3) therewasinsufficient evidenceto provetrafficking
incocaine; (4) thetria court erred when it denied Petitioner'srequested jury instruction
on accomplice testimony; and (5) his conviction for an uncharged offense was
improper.

The Fourth District Court of Appeal affirmed Petitioner's convictions and
sentences. Arguellesv. State, 791 So. 2d 500 (Fla. 4thDCA 2001). Asto Petitioner's

first contention, the court determined that some of Codefendant Gajate's statements
could properly be considered non-hearsay verbal acts because they were part of the
transaction: (1) Ggate'sstatementsconcerning theinitial set-up of thedrug deal at the
first meeting with Gomez; (2) Gajate's statement at the second meeting that he had
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money; and (3) Gg ate's statement that he needed to show the cocaineto Petitioner and
Codefendant Green before the transaction was compl eted because they had the last
word. 1d. at 501, 503. When those statements were combined with the other non-
hearsay evidence, the State had met therequirementsof § 90.803(18)(e) by sufficiently
establishing, by a preponderance of the evidence, a conspiracy to traffic in cocaine
and Petitioner's participation in that conspiracy. 1d. at 501, 504. The Fourth District
then determined that at this point, all of Codefendant Gajate's statements were
admissible as coconspirator hearsay statements and could be used for the truth of the
matter asserted. 1d. at 501, 504. Those statements included the three previously
described "verbal act" statements, as well as two others. (1) Petitioner was the
middleman, and (2) the money belonged to Petitioner or Green and Gajate could not
have brought it alone. 1d. at 503. As to Petitioner's second and third claims, the
Fourth District determined that there was competent substantial evidence to support
the jury's verdict asto each count. Id. at 504.

Prior to the issuance of mandate, Petitioner filed his notice to invoke the
discretionary jurisdiction of thisCourt. Petitioner sought review ontheground that the
opinion of the Fourth District expressly and directly conflicted with this Court's
opinion inBanksv. State, 790 So. 2d 1094 (Fla. 2001); Consalvov. State, 697 So. 2d

805 (Fla. 1996), cert. denied, 523 U.S. 1109 (1998); Breedlovev. State, 413 So. 2d

1 (Fla. 1982); and Stevens v. State, 642 So. 2d 828 (Fla. 2d DCA 1994). After
considering the parties briefs on the issue of jurisdiction, this Court accepted

jurisdiction, set abriefing schedul e, and has set the casefor oral argument. ThisBrief
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on the Meritsisfiled in accordance with that briefing schedule.



Summary Of The Argument

l. The decision of the Fourth District Court of Appeal should be affirmed
because the court properly characterized three of the statements as verbal act
evidence. The statements at issue were not hearsay because they were not offered to
provethetruth of the mattersasserted therein. Rather, they wasintroduced asaverbal
act to prove Petitioner's participation in the conspiracy. Furthermore, assuming,
arguendo, that the statements were hearsay, there was other sufficient independent
evidence of Petitioner's participation in the conspiracy. Once the State showed the
existence of the conspiracy and Petitioner's participation in it, all of the statements
werethen properly admitted as coconspirator hearsay. Finally, evenif the statements
were improperly admitted, the error was harmless.

1. Thetria court properly denied themotion for judgment of acquittal asto
Count 1l, conspiracy to traffic in cocaine. The evidence showed Petitioner's
participation in the conspiracy.

[1l.  Thetria court properly denied themotion for judgment of acquittal asto
Count |11, trafficking in cocaine. The State presented sufficient evidence to support
either of itstheories of the case: that petitioner committed the offense by possession

or by purchase.



Argument

l. THE TRIAL COURT PROPERLY ADMITTED THE
COCONSPIRATOR HEARSAY STATEMENTS.

Petitioner claims that the admission of hearsay statements of Codefendant
Gajate, a coconspirator, was error. According to Petitioner, the State failed to
Independently show the existence of the conspiracy and Petitioner'sparticipationinit
by a preponderance of the evidence. Petitioner argues that the Fourth District Court
of Appeal erred when it concluded that " Ggjate's statement that appellant and Green
needed to approve of the deal before it was complete, a verbal act, provided
competent evidence from which the trial court could have concluded that appellant

participated intheconspiracy." Arguellesv. State, 791 So. 2d 500, 504 (Fla. 4th DCA

2001). More specifically, Petitioner contends that this statement was, in fact, not a
verbal act as described by the court, but was, instead, used for the truth of the matter
asserted, and he contends that use was contrary to this Court's recent decision in

Banksv. State, 790 So. 2d 1094 (Fla. 2001).

Inthetria court, the State sought admission of Codefendant Ggjate's statements
pursuant to the coconspirator exception to the hearsay rule, foundin § 908.03(18)(e),
Fla Stat. (1997). The trial court determined that the State had satisfied the
prerequisites for admission of thistestimony (T. 218, 219, 369).

On appeal to the Fourth District, Petitioner claimed that the trial court erred
when it admitted Ggjate'shearsay statements. TheFourth District rejected Petitioner's

arguments, determining that some of Codefendant Gajate's statements coul d properly



be considered non-hearsay verbal acts because they were part of the transaction: (1)
Ggjate's statements concerning the initial set-up of the drug deal at the first meeting
with Gomez; (2) Gajate's statement at the second meeting that he had money; and (3)
Ggjate's statement that he needed to show the cocaine to Petitioner and Codefendant
Green before the transaction was completed because they had the last word.
Arguelles, 791 So. 2d at 501, 503. When those statements were combined with the
other non-hearsay evidence, the State had met therequirementsof 8 90.803(18)(e) by
sufficiently establishing, by a preponderance of the evidence, a conspiracy to traffic
in cocaine and Petitioner's participation in that conspiracy. 1d. at 501, 504. The
Fourth District then determined that at this point, all of Codefendant Gajate's
statementswere admissibleascoconspirator hearsay statementsand could be used for
thetruth of the matter asserted. Id. at 501, 504. Those statementsincluded thethree
previously described "verbal act" statements, aswell astwo others: (1) Petitioner was
the middleman, and (2) the money belonged to Petitioner or Green and Gajate could
not have brought it alone. Id. at 503.

It isafundamental principle of appellate procedure that an order or judgment
of thetrial courtispresumedto becorrect until reversibleerror hasbeen demonstrated

by the party seeking review. Applegatev. Barnett Bank, 377 So. 2d 1150 (Fla. 1979).

This Court has stated that the " [a] dmission of evidenceiswithin the discretion of the
trial court and will not be reversed unless there has been a clear abuse of that

discretion." Ray v. State, 755 So. 2d 604, 610 (Fla. 2000); see dso Alston v. State,

723 So. 2d 148, 156 (Fla. 1998).



It isalso awell-settled rule that relevant evidence is evidence which tends "to
proveor disproveamateria fact,” §90.401, Fla. Stat. (1997), and all relevant evidence
Is generally admissible unless the law provides otherwise. Id.; §90.402, Fla. Stat.
(1997). Furthermore, thetrial court must utilize a balancing test to determineif the
probative value of thisrelevant evidence is outweighed by itsprejudicial effect. See
890.403, Fla. Stat. (1997); Gore v. State, 719 So. 2d 1197 (Fla. 1998).

Conceding that the evidence isrelevant, Petitioner objectsto the admission of
the evidence of Codefendant Ggjate's statements on the ground that they are hearsay.
Hearsay is defined as a "statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.” §90.801(1)(c), Fla. Stat. (1997). However, astatement may be offered to

prove avariety of things besidesits truth. Foster v. State, 778 So. 2d 906, 914-15
(Fla. 2000); see dso Williamsv. State, 338 So.2d 251 (Fla. 3d DCA 1976) ("Merely

because astatement would not be admissiblefor one purpose (i.e., itstruth or falsity)
does not mean it is not admissible for another (e.g., to show the declarant's state of
mind.")). Asnoted above, thetrial court admitted the evidence under the exception
found in 8 90.803(18)(e), which permits the admissions of coconspirator hearsay
under certain conditions. This Court recently summarized the applicable law
concerning the admission of coconspirator hearsay as follows:
Section 90.803(18)(e) provides that "[a] statement by a person
who was a co-conspirator of the party [made] during the course and in
furtherance of the conspiracy” is not inadmissible as evidence even

though the declarant is unavailable as a witness. In order to admit
evidence under this exception, the State must establish:
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(1) that a conspiracy existed; (2) that the
declarant/coconspirator and the defendant against whomthe
statements are offered were members of the conspiracy;
and (3) that the statementswere made during the courseand
in furtherance of the conspiracy.

State v. Edwards, 536 So. 2d 288, 292 (Fla. 1st DCA 1988); see also
CharlesW. Ehrhardt, Florida Evidence 8 803.18e (2000 ed.). The State
must prove the existence of the conspiracy and each member's
participationinit by apreponderance of the evidenceindependent of the
hearsay statements sought to be admitted. See Foster v. State, 679 So.
2d 747, 753 (Fla. 1996).

Brooksv. State, 787 So. 2d 765, 778 (Fla. 2001). "Thetrustworthinessand rationale

behind the co-conspirator hearsay exception is ‘that a person who has authorized
another to speak or to act to somejoint end will be held responsible for what is later

said or done by hisagent, whether in hispresenceor not." 1d. at 773 (quoting United

States v. Trowery, 542 F.2d 623, 626 (3d Cir.1976)).

In its opinion below, the Fourth District summarized the applicable law
regarding the proof of aconspiracy and adefendant's participation in that conspiracy
asfollows:

To establish a conspiracy and appellant's participation in it, the
state must prove "an express or implied agreement or understanding
between two or more persons to commit a criminal offense," and an
intention to commit that offense. Sheriff v. State, 780 So. 2d 920, 921
(Fla. 4th DCA 2001). Direct proof of the agreement is not necessary;
it may beinferred from the circumstances. See Harrisv. State, 450 So.
2d 512, 513-14 (Fla. 4th DCA 1984). However, this circumstantial
evidence must be consistent with ahypothesis of guilt, and inconsistent
with every reasonable hypothesis of innocence. See McClain v. State,
709 So. 2d 136, 138 (Fla. 1st DCA 1998). Thus, adefendant cannot be
aconspirator by merely being present at the scene of the offense, driving
to the scene knowing the purpose of the journey, or aiding and abetting
in the commission of the offense. See Sheriff, 780 So. 2d at 921;
Mickenberg v. State, 640 So. 2d 1210, 1211 (Fla. 2d DCA 1994)
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(reversed conspiracy conviction where defendant merely aided and
abetted); Pennington v. State, 526 So.2d 87 (Fla. 4th DCA 1987)
(reversed conspiracy conviction where defendant was merely present at
the scene and aided in its commission without knowing the nature of the
contraband transferred).

Arqguelles, 791 So. 2d at 503-04.

A. The State Presented Sufficient |ndependent Proof Of The
Conspiracy And Petitioner's Participation In It By A
Preponderance Of The Evidence.

The State sufficiently established the conspiracy and Petitioner's participation
init soasto properly admit the hearsay statements. The Fourth District found that the
State had met thisburden by presenting both (1) independent proof of the conspiracy,
and (2) Ggate's non-hearsay verbal acts. Arguelles, 791 So. 2d at 501, 504. Based
on the record before this Court, that determination was correct. However, even
should this Court determine that the Fourth District erred in categorizing three of
Codefendant Gajate's statements as verbal acts, any error was harmless because the
State neverthel ess presented sufficient independent proof of the conspiracy.

1. | ndependent Proof Of The Conspiracy.

Although the Fourth District did not specifically enumerate the independent
proof presented by the State, the record reveals that the following evidence was
presented in the trial court. The number dialed by Codefendant Gajate at the 1:00
meeting on Gomez' cellular telephone was subscribed to by an individual with
Petitioner's same last name: Olga Arguelles at 1001 N.W. 25th Avenue in Miami,
Florida(T. 332, 363). When Codefendant Gajate | eft the meeting, he drove down to
Miami and picked up Petitioner at the same address: 1001 N.W. 25th Street (T. 374,
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364, 389). Codefendant Gajatewasinthe car with Petitioner and Codefendant Green
and herodewith them back to thelocation of the cocaine transaction at the appointed
time (T. 337, 397). Petitioner handed Codefendant Gajate the grocery bag which
contained the open cereal box with the money inside (T. 337, 397). Petitioner wasa
passenger in the car while Codefendant Green drove around the parking lot for seven
minutes during the drug transaction, passing up open parking spaces (T. 290, 312).
As soon as he was arrested, Petitioner stated that he had nothing to do with drugs,
even though the officers had not mentioned anything about the drug arrest (T. 292).
During the pat down, the officersfound $3,000 in cash on Petitioner (T. 292). Atthe
station, Petitioner gave his address as 1001 N.W. 25th Avenue in Miami (T. 292).
Finadly, Petitioner made statements while in custody about what sentence the
defendants should get for conspiracy and that they should have run (T. 428-29).

The State argued to the Fourth District that this evidence alone was sufficient
to establish Petitioner's participationin the conspiracy. However, apparently rejecting
that argument, the Fourth District determined that additional evidencewas necessary
to prove the conspiracy and Petitioner's participation in it, and found that three
specific groups of statements made by Codefendant Gajate qualified as nonhearsay
verbal acts, which would supply not only additional evidence of the conspiracy, but
also Petitioner's participation in it. Arguelles, 791 So. 2d at 501, 503.

2. Gajate's Non-Hearsay Verbal Acts.

The Fourth District determined that three of Codefendant Ggjate's statements

could properly be considered non-hearsay verbal acts because they were part of the
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transaction: (1) Ggate'sstatementsconcerning theinitial set-up of thedrug deal at the
first meeting with Gomez; (2) Gagjate's statement at the second meeting that he had
money; and (3) Gajate's statement that he needed to show the cocaineto Petitioner and
Codefendant Green before the transaction was completed because they had the last
word. Arguelles, 791 So. 2d at 501, 503. Although not specifically stated in the
opinion, the Fourth District apparently found that thefirst two statementswereverbal
acts showing the existence of the conspiracy, while the third statement showed
Petitioner's participation in the conspiracy. Id. at 503. The Fourth District properly
characterized these three statements as verbal acts.
a. Gajate's Statements Concerning Thelnitial Set-

Up Of TheDrugDeal At TheFirst MeetingWith
Gomez.

Thefirst of theverbal act statements, Ggjate's statements concerning theinitial
set-up of the drug deal at the first meeting with Gomez, clearly qualify as verbal act
evidenceand, ascorrectly determined by the Fourth District, wereadmissibleto show
the existence of the conspiracy. Those statements deal with price, quantity and the
location of thedeal (T. 327-30). They were properly admitted because they showed
the nature if the illegal cocaine transaction being conducted. It is well-settled that
statements which are offered to prove the nature of the illegal business being

conducted are properly admitted asverbal acts. Chaconv. State, 102 So. 2d 578, 591

(Fla. 1957); Decilev. State, 516 So. 2d 1139 (Fla. 4thDCA 1987). Furthermore, these
statements regarding amount, price and location were all part of thetransaction. See

Decile v. State, 516 So. 2d at 1140 (officer permitted to testify about conversation

12



between informant and defendant regarding purchasing cocaine rocks because the
statements themsel ves were part of the transaction).

Petitioner contends, however, that the admission of these statementswaserror
because they were not verbal acts, but were offered instead solely to prove the truth
of the matters asserted therein, and therefore were inadmissible hearsay (Petitioner's
Brief on the Merits at p. 18). That claim fails. At this point, the statements were
clearly used to provethe nature of theillegal businesstransaction being conducted as
distinguished from evidence of the truth of any alleged fact that might have been
announced in the course of the conversation. Thefact to be proved was not whether
thedeal wasfor onekilogram, whether the agreed upon pricewas $16,000, or whether
the deal would take place in acertain parking lot at a certain time. The ultimate fact
was that Codefendant Gajate and Gomez successfully negotiated a drug transaction
for an agreed upon price. Therefore, because the statements proved the nature of the
act, rather than the truth of the aleged statements, the statements were properly
admitted, at this point, as verbal act evidence.

Petitioner also objects to the admission of these statements because theinitial
set up of thedrug deal contained an incriminating referenceto him (Petitioner's Brief
on the Merits at p. 18 and citing to (T. 327)). The statement, that Gajate had
"someone" that wanted to buy one kilo and possibly nine more, was not offered for
itstruth, i.e., that therereally was"someone" that wanted to buy one, then ninekilos.
Rather, it was offered to show the agreed upon quantity of cocaine and the extent of

thetransaction. Additionally, to the extent that this statement is offered for the truth
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of its content, the opinion of the Fourth District reflects that the statement was then
considered as coconspirator hearsay which would comein only if the State satisfied
the requirements of 8 90.803(18)(e). Arguelles, 791 So. 2d at 503 (describing one
category of coconspirator hearsay as Gajate's statements that the money belonged to
Petitioner or Codefendant Green and he could not have brought it alone).

b. Gajate'sStatement At The Second M eeting T hat
He Had The Money.

Codefendant Gajate's statement at the second meeting that he had the money
asoqualifiesasaverbal act and, as properly determined by the Fourth District, was
admissibleto show the existence of theconspiracy. Contrary to Petitioner'sassertion,
at this point, the State did not offer the statement for the truth of the matter asserted,
1.e., that Ggjatereally had themoney. Instead, it was offered to show that Gajate was
continuing to participate in the drug transaction.

Petitioner contendsthat admission of thisstatement waserror, because"[a]sthe
Fourth District describes it, '‘Ggate told Gomez that the money belonged to his
"buddy" who would accompany him later when the transaction was conducted.’
Arguelles, 791 So. 2d at 501." (Petitioner's Brief on the Meritsat p. 18). However,
that statement was made by Gajateinthefir st meeting, and the statement to whichthe
Fourth District is referring to as a verbal act was made at the second meeting.
Furthermore, the statement to which the Fourth District refers to is only Gajate's
contention that he had the money and extends no further.

Petitioner appearsto claim that because Gajate asserted that hewasbringing his
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"buddy" to the second meeting, and he showed up at the second meeting with his
"buddy," then Ggjate's statement that he had the money wastransformed fromaverbal
act to "incriminating hearsay." Petitioner offers no support or analysis for this
argument. Indeed, there is no authority for the point that where the verbal act
evidence, when viewed in light of the other evidence adduced in the case, is
incriminating, it is suddenly transformed into "incriminating hearsay."

Finally, it should be noted that because neither of thetwo verbal actsdiscussed
abovedirectly incriminate Petitioner, they merely show the existence of the conspiracy,
any error in their admission should be considered harmless. In the first statement,
Gajate merely arrangesthe transaction with Gomez. In the second statement, Gajate
merely says that he has the money. Neither statement even mentions Petitioner.

C. Gajate's Statement That He Needed To Show
The Cocaine To Petitioner And Codefendant

Green Before The transaction Was Completed
Because They Had The Last Word.

Petitioner's primary contention on appeal isthat the Fourth District erred when
it determined that Gajate's statement that he needed to show the cocaineto Petitioner
and Codefendant Green for approval before the deal was completed provided
competent evidence from which the trial court could have concluded that Petitioner
participated in the conspiracy. Arguelles, 791 So. 2d at 504. It is not quite clear,
however, from the opinion whether the Fourth District relied on this evidence alone,
or in conjunctionwith the other independent evidence discussed above, tofind that the

State had established Petitioner's participation in the conspiracy by a preponderance
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of the evidence:
Inthiscase, therewas morethan mere presence at thescene. The
non-hear say evidence, including Gajate's verbal acts, established
theexistenceof theconspiracy and appellant'sparticipationin it by
apreponder anceof theevidence. Ggjate's statement that appellant and
Green needed to approve of thedeal beforeit wascomplete, averbal act,
provided competent evidence from which the trial court could have
concluded that appellant participated in the conspiracy. Admitting
Gagjate'sremaining coconspirator statementswasthusjustified pursuant
to section 90.803(18)(e).
Arguelles, 791 So. 2d at 504 (emphasis added). Certainly the combination of the
independent evidence discussed above, Codefendant Gajate's first two verbal act
statements, along with Codefendant Gajate's third verbal act statement, showed
Petitioner's participation in the conspiracy by a preponderance of the evidence.

Petitioner contends, however, that the third statement was clearly not averbal
act, but was instead hearsay used by the State to establish the truth of the matter
asserted in the statement, i.e., Petitioner's participation in the transaction. The
statement was properly admitted asaverbal act becauseit served to prove the nature
of the subsequent act by Gajate, directing Gomez to go back to the waiting car with
him so that his "buddy” and Codefendant Green could approve of the transaction.
This statement was not offered for itstruth, i.e., whether Petitioner and Codefendant
Green needed to approve of the cocaine, but to explain the conduct of Petitioner and
Codefendant Green of driving around the parking lot passing empty spacesfor seven
minuteswhilethey waited for Ggate'sreturn, and Gajate'sdirectionto Gomez toleave
the money and accompany him back to the restaurant.

In support of his argument that the third statement was not a verbal act,
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Petitioner reliesonthisCourt'sopinionin Banksv. State, 790 So. 2d 1094 (Fla. 2001).

In Banks, apolice officer testified that the codefendant made comments during the
drug transaction to the effect that Bankswas " cool" and "straight up” and that he and
Banks were concerned that the officer was a snitch. Id. at 1096. The officer also
testified that " straight up" meant that the person was"with thegame plan or part of the
business." 1d. This Court rgjected the Fourth District's characterization of these
statementsasverbal acts, andinstead identified them ashearsay. Id. at 1098. Indoing
s0, this Court determined that the statements did not serveto explain the nature of the
transaction, but instead directly implicated Banksin the transaction. 1d. ThisCourt
also noted that the State could not point to any purpose for the admission of the
testimony other than for the truth of the matter asserted therein, i.e., that the
codefendant had stated that Banks was part of the deal. 1d.

The statements in the present case are clearly distinguishable from those in
Banks. Inthe case at bar, the State used Ggjate's statement to show that Petitioner
acted in conformity with the statement when heand Codefendant Green drovearound
the parking lot for seven minutes, passing up empty parking spaces. In Banks, there
was apparently no action taken by the defendant when these statementsweremade by
his codefendant other than helooked at the police officer. Banks, 790 So. 2d at 1096.
Furthermore, unlike in Banks, the statement itself in the case at bar was part of the
transaction. The transaction was not complete and another step had to be followed.
Gajate's statement explained to Gomez what the next step was, which was part of the

transaction. A third point of distinction isthat the State has much more proof inthe
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present casethan it did inBanks. InBanks, the only proof of Bank's participationin

the conspiracy wasthe police officer'stestimony. However, inthe present case, there
isother significant independent evidence of Petitioner'sparticipationinthe conspiracy.

A caserelied upon by this Court in Banksisinstructive. In Stevensv. State,

642 So. 2d 828 (Fla. 2d DCA 1994), an undercover police officer had aconversation
with a man named Hill who asked him what he was looking for. The police officer
responded that he was looking for adime ($10 worth of cocaine). 1d. at 829. After
some discussion regarding the type and price, Hill stated that there was no problem.
Id. The police officer then testified that Hill walked away and met up with Stevens;
at that point the police officer heard Hill yell out to Stevens, "I need adime.” Id. The
police officer then stated he saw Stevens reach in his pocket, grab several baggies,
giveoneto Hill, and put therest back in hispocket. Id. The Second District held that
Hill's statementsto both the police officer and to Stevens were admissible as proof of
the crime and Stevens response thereto, not for the truth of any matter asserted. 1d.
Similarly, in this case Ggjate's statements explained Petitioner's actions of driving
around the parking lot with Codefendant Green. They were verbal acts offered to
prove the conspiracy and Petitioner's participation in it.

Another instructive case is Decile v. State, 516 So. 2d 1139 (Fla. 4th DCA

1987). A police officer had arranged for awired confidential informant to go into a
house and purchase cocainerockswhilethe officer stayed in an unmarked policevan
listening to what transpired. 1d. Attrial, the officer was permitted to testify asto the

conversation between theinformant and the Decile. 1d. The Fourth District held that
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the statements made by the confidential informant to Decile regarding the drug sale
wereproperly admissibleinto evidenceasverbal acts. Thecourt concludedthat "[t]he
subject statements served to prove the nature of the act as opposed to proving the
truth of the alleged statements. |d. at 1140. Thecaseat bar issimilar. The statement
that the buyers had to approve of the kilo was part of the transaction. Without those
words, the act of leaving the money and having Gomez return with Gajateto Gajate's
car would have been incomplete. Until those words are taken into consideration, the
proper significance cannot be attributed to the conduct of returning to Gajate's car.

The opinion of the First District in State v M cPhadder, 452 So. 2d 1017 (Fla.

1st DCA 1984), reversed on other grounds, 475 So. 2d 1215 (Fla. 1985), is also

instructive. Inthat case, the First District reversed an order of thetrial court striking
certain taped statementsof aconfidential informant madeto adefendant charged with
a narcotics violation. The trial court had excluded the taped statements of the
informant on hearsay grounds. Reversing, the First District stated:

[T]he record shows that [the informant's] statements were not being
offered by the State to prove the truth of the matters she asserted
thereon, but instead her statements were being presented into evidence
for the purpose of showing that [the defendant] engaged in the
conversation with [theinformant] and took partin plansto supply illegal
drugsto her. Therefore, her recorded statementsare not hearsay and are
admissible. See Breedlovev. State, 413 So. 2d 1 (Fla. 1982).

M cPhadder, 452 So. 2d at 1018.
Clearly then, based on the foregoing cases, the Fourth District correctly
determined that Gajate'sthird statement wasaverbal act. However, evenif thisCourt

determines that the Fourth District erred when it determined that the third statement
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wasaverbal act, therewasstill sufficient evidence, based on theindependent evidence
adduced at trial and thefirst two verbal act statements, of Petitioner's participationin
the conspiracy. Furthermore, even if this Court determinesthat all of the verbal act
evidence was erroneously admitted, the independent evidence adduced at trial was
sufficient for the Stateto establishthe conspiracy and Petitioner'sparticipationinit by
a preponderance of the evidence.

Finaly, any erroneous admission of these three statements as verbal actswas
harmless beyond areasonable doubt in that thereisno reasonable probability that they
affected the outcome of this case. See § 924.051(7), Fla. Stat. (1997); Goodwin v.
State, 751 So. 2d 537 (Fla. 1999); Statev. DiGuilio, 491 So. 2d 1129 (Fla. 1986). As

discussed above, the State presented sufficient independent evidence of the
conspiracy and Petitioner's participation in it to satisfy the requirements of the
coconspirator hearsay rule. Aswill be discussed more fully below, all of Ggjate's
statements would then be properly admitted under the coconspirator hearsay
exception.

3. The State Showed More Than Petitioner's Mere
Presence.

Petitioner next contendsthat the State hasfailed to show nothing morethan his
mere presence. On the contrary, the independent evidence alone shows much more
than Petitioner's mere presence, it shows Petitioner's participation in that conspiracy.
When combined with the verbal act evidence discussed above, it is even more clear

that the Statewent well beyond merely proving Petitioner'smere presence. Whilemere
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presence at the scene is not enough to establish participation in a conspiracy, a
conspiratorial agreement can beinferred from circumstantial evidence. Perezv. State,
561 S0.2d 1265 (Fla. 3dDCA), rev. denied, 576 So. 2d 289 (Fla. 1990). Furthermore,
it can be inferred from the surrounding circumstances, including the defendant's
presence at the scene, that acommon purpose to commit acrime existed and that the

defendant wasapart thereof. SeeWilder v. State, 587 So. 2d 543, 546 (Fla. 1st DCA

1991) ("While presence at the scene of a crime is not sufficient to establish a
conspiracy, presence is a factor that may be considered in determining whether a

conspiracy existed."); Gonzalez v. State, 571 So. 2d 1346, 1348 (Fla. 3d DCA 1990)

(thejury isfreeto consider surrounding circumstancesand defendant's presenceat the
place of the sale to determine defendant's guilt), rev. denied, 584 So. 2d 998 (Fla.
1991).

Here, the State provided sufficient evidenceto show by apreponderance of the
evidence that Petitioner participated in the conspiracy with Gajate and Green.
Codefendant Gajate dialed Petitioner'stel ephone number during the negotiationsfor
thekilo of cocaine. Shortly after the meeting ended, Codefendant Gagjate went down
to Miami and picked Petitioner up. Petitioner rode back to Ft. Lauderdale with
Codefendants Gajate and Green to the location of the transaction at the appointed
time. Petitioner handed Gagjate the grocery bag which contained the cereal box
containing the money used to buy the cocaine. Petitioner was a passenger in the car
while Codefendant Green drove around the parking lot for seven minutes during the

drug transaction, passing up open parking spaces. When arrested, Petitioner had
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$3,000in cash in his pocket. Petitioner stated that he had nothing to do with drugs,
even though the officershad not yet mentioned anything about adrug arrest. Petitioner
then made statementswhilein custody about what sentence the defendants could get
for conspiracy and that they should have run.

Petitioner a so complainsthat thisevidencewasinsufficient becauseit failedto
rebut his reasonable hypothesis of innocence that he was on his way to a dental
appointment. However, the case law is clear that the State is not required to
conclusively rebut every possible variation of the events which can beinferred from

theevidence. Atwater v. State, 626 So. 2d 1325, 1328 (Fla. 1993), cert. denied, 511

U.S. 1046 (1994). The Stateisonly required to introduce competent evidencewhich
isinconsistent with thedefendant'stheory of events. |d. Interestingly, Petitioner's
"theory" that he was on hisway to a dental appointment has been raised for the first
timeever beforethisCourtinhisBrief onthe Merits. It wasnever presentedinthetrial
court, either in opening or closing statements or through cross-examination, nor was
it ever presented to the Fourth District on appeal. Therefore, since Petitioner never
presented the"reasonabl e hypothesisof innocence," that hewason hisway to adental
appointment, in the trial court, the State cannot be faulted for any failure to rebut it.
Furthermore, this "reasonable hypothesis of innocence is not supported by the
testimony. Codefendant Gajate merely stated that they had to |eave soon because one
of either Petitioner or Codefendant Green had a dental appointment. Gajate never

specified which man had the appointment.
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B. Codefendant Gajate's Statements Were Admissible Under
The Coconspirator Exception To The Hearsay Rule.

Oncethe State satisfied the requirements of the coconspirator exception to the
hearsay rule, all of Codefendant Gajate's statements were admissible. Petitioner,
relying on this Court's opinion in Banks, claimsthis as error, arguing that the State
cannot rely on coconspirator hearsay statementsto proveaconspiracy. However, that
Is clearly not the case here. The State relied on both independent evidence and
Codefendant Gagjate's nonhearsay verbal acts to support the admission of the
coconspirator hearsay statements. Merely because the coconspirator hearsay
statementsmay al so properly be considered verbal actsdoesnot maketheir admission
improper under this Court's opinion in Banks.

In Banks, this Court determined that because the subject statements did not
qualify as verbal acts, they were hearsay, and were thus improperly admitted. This
Court went on to state "the State simply cannot point to any purpose for the
admissions of these statements other than for the truth of the matter asserted
therein, i.e., that Goodman had stated that Banks was part of the deal." Banks, 790
So. 2d at 1098 (emphasisadded). ThisCourt determined that the statementswere not
only inadmissible hearsay, but that even had they been admitted asanonhearsay verbal
act, they could not subsequently be used for the truth of the matter asserted. 1d. at
1099. That isbecausethose statementsdid not fall under any exception to thehearsay
rule. 1d. For example, oncethose statementswere excluded from the State's case, the

State could not have presented sufficient evidence of Bank's participation in the
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conspiracy by a preponderance of the evidence so that the statements could be
admitted under the coconspirator exception.

The facts of the case at bar are different. Unlike in Banks, the verbal act
statementsin the case at bar were properly used to show that they were made, not for
the truth of their contents, to satisfy the State's burden to show the existence of the
conspiracy and Petitioner's participation in it by a preponderance of the evidence.
Once the State jumped that hurdle, the statements then satisfied the coconspirator
exception to the hearsay rule and were properly admitted.

While the statement in Banks could arguably have been admitted as a
coconspirator hearsay statement, based on the facts of that case the State could not
have shown Banks' participation in the conspiracy by other independent evidence.
The State could only have shown Banks' participation in the conspiracy by relying on
the truth of the matter asserted in the statements. Therefore, in Banks, the State had
neither sufficient independent evidence nor competent verbal act evidence of Banks
participation in the conspiracy to support admission of the statements as
coconspirator hearsay. Clearly, the issue presented in the case at bar was never
considered by this Court inBanks. Asaresult, the decision of the Fourth District in
Arguellesisnot in conflict with this Court's decision in Banks and the State suggests
that jurisdiction has been improvidently granted.

C. AnyError WasHarmless.

Findly, there is no reasonable probability that the admission of the

coconspirator hearsay statements affected the outcome of the trial. The State
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presented competent substantial evidencethat showed that Petitioner intended for the
crime to occur, and that he participated in it. For instance, the State presented
evidencethat thetelephone number called by Gajate wasregistered to auser with the
samelast name as Petitioner. When Gagjate | eft the meeting, he went to an addressin
Miami and picked up Petitioner. The address of the house matched the subscriber
information for the number that Gajate had called during the meeting and matched the
addressgiven by Petitioner when hewasbooked. Petitioner accompanied Gajateand
Green to the meeting place at the time the transaction was set to occur. Petitioner
handed the grocery bag to Gajate. When he did that, the top of the cereal box was
open and themoney wasvisible. Petitioner waited inthe car with Greenwhile Gajate
consummated the transaction. While they were waiting, Petitioner and Green drove
around the parking lot for seven minutes, passing up numerous empty parking places.
When Petitioner was arrested, without anyone mentioning drugs, he said "why am |
being arrested, | don't have anything to dowithdrugs." Petitioner had $3,000in cash
in hispocket. Whilethe menwereintheholding cell, Petitioner asked Green why he
didn't leaveand said that they should haverun. Petitioner a so asked Green how much
time he thought they get for conspiracy. Thus, even if there was error, it was

harmless.
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[I. THETRIAL COURT PROPERLY DENIEDPETITIONER'SMOTION
FOR JUDGMENT OF ACQUITTAL AS TO COUNT II,
CONSPIRACY TO TRAFFIC IN COCAINE.

Next, Petitioner argues that the trial court erred in denying his motion for
judgment of acquittal asto Count |1, conspiracy to traffic in cocaine. Specificaly,

Petitioner claimsthat the evidence presented by the State showsnothing morethan his

mere presence.’

This Court enunciated the standard of review to be used for the denial of a

motion for judgment of acquittal in Lynch v. State, 293 So.2d 44 (Fla.1974), as

follows:

A defendant, in moving for ajudgment of acquittal, admitsnot only the
facts stated in the evidence adduced, but also admits every conclusion
favorabletotheadverseparty that ajury might fairly and reasonably infer
from the evidence. The courts should not grant a motion for judgment
of acquittal unlessthe evidenceissuch that no view which thejury may
lawfully take of it favorableto the opposite party can be sustained under
the law. Where there is room for a difference of opinion between
reasonable men as to the proof or facts from which an ultimate fact is
sought to be established, or where there isroom for such differences as
to the inferences which might be drawn from conceded facts, the Court
should submit the case to the jury for their finding, as it is their
conclusion, insuch cases, that should prevail and not primarily theviews
of the judge.

Id. at 45.
Here, the record contains more than sufficient evidence to support the trial
court's denial of Petitioner's motion for judgment of acquittal as to the charge of

conspiracy totrafficin cocaine. Generally, in order to provethe crime of conspiracy,

'As Petitioner properly concedes, this point, and the claim raised in Issue l11, are
not governed by the asserted conflict with Banks.
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the State must prove both an agreement and an intention to commit an offense. See

Pinov. State, 573 So. 2d 151, 152 (Fla. 3d DCA 1991), LaPollav. State, 504 So. 2d

1353, 1357 (Fla. 4th DCA 1987). Moreover, direct proof of the agreement is
unnecessary to establish a conspiracy; the jury may consider and infer from the
surrounding circumstances, including the defendant's presence at the scene, that a
common purposeto commit acrimeexisted and that the defendant wasapart thereof.

SeeWilder v. State, 587 So. 2d 543, 546 (Fla. 1st DCA 1991) ("While presenceat the

scene of acrimeis not sufficient to establish a conspiracy, presence is afactor that

may be considered in determining whether aconspiracy existed."); Gonzalezv. State,

571 So. 2d 1346, 1348 (Fla. 3d DCA 1990) (thejury isfreeto consider surrounding
circumstances and defendant's presence at the place of the sale to determine
defendant's guilt), rev. denied, 584 So. 2d 998 (Fla. 1991).

Here, thejury could have reasonably concluded that Petitioner conspired with
Codefendant Gajate to purchase cocaine. During the meeting with Harold Gomez,
Gajate received a page and told Gomez that "my buddy" just called (T. 332). When
Gagjate returned the call, Gomez heard him say that everything was ready for the
transaction, for him to be ready and to call the "black dude" so he could go up to his
house and not take a long ride (T. 332). The subscriber of the number that
Codefendant Gajate called had the same last name as Petitioner (T. 374, 364, 389).
Codefendant Gajate then proceeded to drive down to Miami to pick up Petitioner (T.
374, 389). Petitioner's address matched the address for the subscriber of the
telephone(T. 374, 389). At approximately 3:00 p.m. that day, the prearranged timefor
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the meeting, Petitioner, Codefendant Green and Codefendant Ggjate traveled to the
Don Panrestaurant withthemoney inthecar (T. 285). Codefendant Ggjateidentified
Petitioner as"hisfriend" (T. 335). Codefendant Gajatetold Gomez that Petitioner and
Codefendant Green had to come with him because they didn't allow himto bring the
money himself (T. 336). When Codefendant Gajate went back to the car, Petitioner
handed Gajate agrocery bag containing a cereal box which contained the money (T.
337). Thetop of the cereal box was open (T. 338). While Codefendant Gajate was
completing thedrug transaction, Petitioner drove around the parkinglotin Ggjate'scar
for about seven minutes (T. 289, 312). When he was arrested, Petitioner stated that
he had nothing to do with drugs, even though the officers had not mentioned anything
about adrugarrest (T. 292). Whilein custody, Petitioner made statementsabout what
sentence the defendants could get for conspiracy and that they should have run (T.
428-29).

Petitioner contendsthat all the State can show ishismere presence at the scene

and mistakenly relies on Pennington v. State, 526 So. 2d 87 (Fla. 4th DCA 1987),

affirmed, 534 So. 2d 393 (Fla. 1998); Voto v. State, 509 So. 2d 1291 (Fla. 4th DCA
1987); Mickenberg v. State, 640 So. 2d 1210 (Fla. 2d DCA 1994); and Jimenez v.

State, 535 So. 2d 343 (Fla. 2d DCA 1988). In Pennington and V oto, each defendant's

involvement in the enterprise appeared to be minimal, a best, evincing no
prearrangement with the other defendants. Mickenberg does not deal with theissue
of mere presence, but whether the defendant entered i nto an agreement with the other

coconspirators. In Jimenez, the defendant was acquitted of an accompanying drug
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trafficking charge, thereby discrediting much, if not all of the evidence against him.

Therefore, based on the testimony adduced at trial, the transaction established
the conspiracy. The evidence showed not only Petitioner's participation in the
substantive crime (discussed more fully below), but also Petitioner's participationin
theunderlying agreement. Thetrial court did not err indenying Petitioner'smotionfor

judgment of acquittal.
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[11. THETRIAL COURT PROPERLY DENIEDPETITIONER'SMOTION
FOR JUDGMENT OF ACQUITTAL AS TO COUNT I,
TRAFFICKING IN COCAINE.

Finaly, Petitioner claims that the trial court erred in denying his motion for
judgment of acquittal asto Count I, trafficking in cocaine. Specifically, Petitioner
argues that the evidence presented below was insufficient to support a conviction
under either theory advanced by the State: that Petitioner trafficked in cocaine by (1)
purchase or (2) possession.

Thecocainetrafficking statute prohibitsonefrom "knowingly" being "inactual
or constructive possession” of acertain quantity of cocaine. See 8 893.135(1)(b)1.,
Fla Stat. (1997). Whereadefendant isnot in actual possession of cocaine, the State
must establish constructive possession. Constructive possession exists where a
defendant does not have physical possession of contraband but (1) knowsit iswithin

his presence, (2) hasthe ability to maintain control over it, and (3) knows of theillicit

nature of the contraband. See Brown v. State, 428 So. 2d 250, 252 (Fla.), cert.

denied, 463 U.S. 1209 (1983); Dupree v. State, 705 So. 2d 90, 94 (Fla. 4th DCA

1998).
If the area in which contraband is found is within the defendant's exclusive
possession, then his "guilty knowledge of the presence of the contraband, together

with his ability to maintain control over it, may beinferred." Walev. State, 397 So.

2d 738, 739-40 (Fla. 4th DCA 1981). However, if contrabandisfoundinaplacethat
Isinjoint, rather than exclusive, possession of a defendant, then knowledge of the

contraband's presence and the ability to control it will not be inferred from the
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accused's ownership of the premises or presence near the contraband, but must be

established by independent proof. See Brown v. State, 428 So. 2d at 252; Williams

v. State, 724 So. 2d 1214, 1215 (Fla. 4th DCA 1998). Such proof may consist of
evidenceof actual knowledge of the contraband's presence, evidenceof incriminating
statements or actions, or other circumstances from which ajury might lawfully infer

thedefendant'sactual knowledge of the presence of contraband. SeeDupreev. State,

705 So. 2d at 94. When thereisjoint possession of the location where contraband
isfound, adefendant's proximity to the contraband, without more, isnot sufficient to

establish constructive possession. See Dupreev. State, 705 So. 2d at 94; Moffatt v.

State, 583 So. 2d 779, 781 (Fla. 1st DCA 1991); McClain v. State, 559 So. 2d 425,

426 (Fla. 4th DCA 1990); Ageev. State, 522 So. 2d 1044, 1046 (Fla. 2d DCA 1988).

Petitioner relies on a number of cases which hold that mere proximity to a
controlled substanceisinsufficient to sustainaconviction for constructive possession
of the substance where the defendant is not in exclusive possession of the areain

which the substance isfound. See, e.q., Ras v. State, 610 So.2d 24 (Fla. 2d DCA

1992). However, thisis not a case in which the evidence shows no more than that
Petitioner and othersweresimultaneoudly found in proximity toillegal drugs. Instead,
In this case, this factor appeared simultaneously and in conjunction with additional
evidence which created aquestion for the jury asto whether Petitioner operated asa
principal in the transaction.

To sustain a conviction as a principa for a crime committed by another, the

state must provethat the defendant "intend[ ed] that the crime be committed and [did]
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some act to assist the other person in actually committing thecrime." Staten v. State,

519 So. 2d 622 (Fla. 1988). Asstated in Arroyo v. State, 705 So. 2d 54, 56 (Fla. 4th

DCA 1997),

If the defendant helped another person or persons commit a crime, the
defendant is a principal and must be treated as if she had done all the
things the other person did if (1) the defendant had a conscious intent
that the criminal act be done and (2) the defendant did some act or said
some word which was intended to and which did incite, cause,
encourage, assist or advise the other person . . . to actually commit the
crime.

(quoting Fla. Std. Jury Instr. (Crim.) 3.01, p. 32a).
Proof of mental intent is seldom accomplished by direct evidence;
consequently, the absence of direct proof on the question of the defendant's mental

intent should rarely, if ever, result in ajudgment of acquittal. SeeKingv. State, 545

So. 2d 375, 377 (Fla. 4th DCA), rev. denied, 551 So. 2d 462 (Fla. 1989); Brewer v.
State, 413 So. 2d 1217 (Fla. 5th DCA 1982), rev. denied, 426 So. 2d 25 (Fla. 1983).
Here, asrequired to prove Petitioner'sroleas principal, the State presented direct and
circumstantial evidenceasto Petitioner'sconsciousintent that the crimeof trafficking
In cocaine by constructive possession or purchase be committed.

On the morning of October 20, 1997, Codefendant Ggjate had a telephone
conversation with Harold Gomez in which he told Gomez that he had someone who
wanted to buy one kilo and if it was good, the customer would buy another nine (T.
327). When Ggate met with Gomez in person at 100, hetold Gomez that the person
who was going to dot he deal had the money (T. 330). Gajate said he hadn't seenthe
money, but hisfriend had it (T. 330). Ggjate used the term "my buddy" to describe
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hisfriend (T. 331). During the meeting, Gajate received apage and told Gomez that
"my buddy" just called (T. 332). When Ggjatereturned the call, Gomez heard hissay
that everything wasready for the transaction, for him to beready and to call the black
dude so he could go up to his house and not take a long ride (T. 332). At
approximately 3:00 p.m. that day, Petitioner, Codefendant Green and Codefendant
Ggjate traveled to the Don Pan restaurant with the money in the car (T. 285).
Codefendant Gajateidentified Petitioner as"hisfriend" (T. 335). Codefendant Gajate
told Gomez that Petitioner and Codefendant Green had to comewith him becausethey
didn't allow himto bring themoney himself (T. 336). When Codefendant Gajatewent
back to the car, Petitioner handed Ggjate agrocery bag containing acereal box which
contained the money (T. 337). Thetop of the cereal box was open (T. 338). While
Codefendant Gajate was compl eting the drug transaction, Petitioner drovearound the
parking lot in Gagjate's car for about seven minutes (T. 289, 312). Later, when
Petitioner was taken out of the car by officers, he said "why am | being arrested, |
don't have anything to do with drugs' even though none of the officers had said
anything about an arrest for drugs (T. 292).

The evidence of intent, viewed in the light most favorable to the State,
established a"primafacieinconsistency” between the defense and the State theories;
theformer being that Petitioner wasmerely along for therideand had noideawhat was
transpiring between Codefendant Gajate and Harold Gomez; thel atter that Petitioner
knew what wastranspiring. Theresolution of theinconsistency between thestateand

defense theories was properly a question for the jury. See King, supra.
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The Statefurther established Petitioner's active encouragement and participation
in the planning and steps leading to the commission of the crime of trafficking in
cocaine, either by constructive possession or by purchase, thus satisfying the second
prong required to prove Petitioner's guilt as a principal to trafficking in cocaine, by
proof that Petitioner provided thefundsfor thetransaction, proof that Petitioner paged
Codefendant Gajate and when Gajate received the page, referred to Petitioner as"my
buddy," proof that Gajate called Petitioner on Gomez's cell phone and told Petitioner
that everything was ready for the transaction, proof that Petitioner handed the funds
to Codefendant Gajate so Gajate could complete the transaction; and proof that
Codefendant Gajate exchanged the money for the kilo of cocaine.

Therefore the trial court properly denied Petitioner's motion for judgment of
acquittal astothetheory that Petitioner committed trafficking in cocaine, asaprincipal,

by constructive possession or by purchase.
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Conclusion
WHEREFORE, based on the foregoing argument and authorities, Respondent
respectfully submitsthat this Court affirm the decision of the Fourth District Court of
Apped in Arguellesv. State, 791 So. 2d 500 (Fla. 4th DCA 2001).

Respectfully submitted,

ROBERT A. BUTTERWORTH
Attorney General
Tallahassee, Florida
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