I N THE SUPREME COURT OF FLORI DA

STATE ex rel. ROBERT A. BUTTERWORTH,
At torney Ceneral,
State of Florida,

RELATOR,
V. CASE NO.

Bl LL JENNI NGS, CCRC-M ddl e Regi on;
ERI C PI NKARD, Assistant CCRC-M ddl e Regi on;
et al.

RESPONDENTS.

CAPI TAL COLLATERAL REG ONAL COUNSEL - M DDLE'S RESPONSE TO
EMERGENCY PETITION FOR WVRI T OF QUO WARRANTO

COVES NOW Respondent, Capital Collateral Regional Counsel-
Mddle, Bill Jennings and his duly designated assistants and
files this response to the Relator’s Emergency Petition for Wit
of Quo Warranto and seeks immediate denial of said petition or
in the alternative, oral argunment on whether this Court should
grant the Realtor’s petition. This response represents the
position of Capital Collateral Regional Counsel-Mddle and
shoul d not be considered to represent the position of the other
two Capital Collateral Regional Counsels.

Prelimnary Statenent

1. Bill Jennings is the appointed Capital Collateral



Regi onal Counsel-Mddle and will be referred to as M. Jennings
t hroughout this response.

2. Eric C. Pinkard is a duly appointed Assistant Capital
Col | ateral Regional Counsel-Mddle enployed by this office and
will be referred to as M. Pinkard throughout this response. M.
Pinkard currently is a nenber of the Florida Bar in good
st andi ng.

3. The Ofice of Capital Collateral Regional Counsel-
Mddle will be referred to as CCRC-M when this office 1is
di scussed separately fromthe other two regions.

4. Freddie Lee Hall is a client of CCRC-M and wll be
referred to as M. Hall throughout this response. M. Hall’s
case is currently assigned to M. Pinkard and the team he
supervises. M. Pinkard, has represented M. Hall in both state
and federal court during collateral litigation challenging the
legality and constitutionality of M. Hall’'s death sentence.

5. The state presented as an aggravator at M. Hall’s
capital rmurder trial, his 1968 conviction for assault wth
attenpt to rape. The jury found that this factor existed beyond
a reasonable doubt and returned a death recommendation for M.
Hal | based in part on this 1968 conviction.

7. M. Hall’s 1968 conviction was fraught Wi th

constitutional violations such as when court personnel called



M. Hall, who is an African Anerican, a “nigger” in front of the
jury that convicted M. Hall.

8. M. Hall sent a tinely request for the appoi ntnent
of counsel for an appeal from the 1968 conviction. The 1968
court either willfully ignored his request or negligently failed
to act upon M. Hall’s tinely request for appellate counsel.

9. After having been appointed pro bono by the circuit
court, M. Pinkard is currently pursuing an appeal for M.
Hall’s 1968 conviction. Even though M. Pinkard has appeared
pro bono in this matter, this representation would fall squarely
within M. Pinkard s duties as an Assistant CCRC- M

REASONS FOR DENYI NG THE WRI T

10. First and forenost, M. Pinkard s representation of M.
Hall on 1968 appeal 1is a proper and necessary part of
collaterally representing M. Hall on the capital nurder case.
This is the function of CCRC-M and it is the reason that the
of fice was established by the | egislature.

11. Section 27.7001, Florida Statutes states:

Legislative Intent. It is the
i nt ent of t he Legi slature to
create part |1V of this chapter,
consisting of ss. 27.7001-27. 708,
i ncl usi ve, to provide for the
collateral representation of any
person convicted and sentenced to
death in this state, so that
col | at er al | egal proceedings to



chal | enge any Fl ori da capital
conviction and sentence may be
commenced in a tinely manner and
So as to assure the people of this
state that the judgnents of its
courts may be regarded wth the
finality to whi ch t hey are

entitled in the interests of
justice. It is the further intent
of the Legislature that collateral
representation shall not include
representation during retrials,
resentencings, proceedi ngs
comenced under chapter 940, or
civil litigation.
12. If the people of this State are to regard the death
sentence of M. Hall “with the finality they are entitled to in

the interests of justice,” M. Hall nust be allowed neaningful
access to the courts to challenge his death sentence. Thi s
requires that M. Pinkard challenge the legality of M. Hall’'s
death sentence which was based in part on an 1968 conviction
that the state used as a prior violent felony aggravator.

13. Furthernore, the state is incorrect in asserting that
the elimnation of M. Hall’s 1968 conviction would not have any
inpact on his death sentence due to the existence of another
prior violent felony conviction. M. Hall’'s co-defendant, Mack
Ruffin, received a life sentence for his participation in the
murder of Karol Hurst. This court found that M. Hall was nore
cul pable than Ruffin and, therefore, his death sentence was not

di sparate treatnent. One of the basis for the finding that Hall



was nore cul pable than Ruffin was the 1968 conviction. The only
other prior violent felony conviction for M. Hall 1is the
cont enpor aneous nurder of Deputy Colburn, for which Ruffin was
al so convicted. Ther ef or e, the elimnation of the 1968
conviction of M. Hall would be critical to his death case as it
woul d renove the basis of distinction this court found between
Hall and Ruffin. The death sentence of M. Hall would then be
contrary to Florida law as disparate to treatnent of an equally

cul pabl e co-defendant who received a life sentence. See Hall v.

State, 614 So.2d at 479 (Fla. 1993).
14. Florida law is clear that the constitutional validity
of a wprior violent felony conviction aggravator cannot be

challenged in the nurder case. In Hall v. W©More, 26 Fla. L.

Weekly S316 (May 10, 2001), this court stated:

Hall argues as his third issue that
appel | ate counsel was i neffective for
failing to argue it was error to use Hall’'s
1968 conviction for assault with intent to
commt rape as an aggravating circunstance
because the conviction was obtained in a
raci st atnosphere and in violation of Hall’s
constitutional rights. This Court has noted
that counsel cannot be ineffective for
failing to raise a neritless 1issue on
appeal. See 1d. at 643. At the time of
Hall’ s appeal, this Court had held that a
def endant’ s al | egati ons concer ni ng t he
unconstitutionality of a prior conviction
were not cognizable if that conviction had
not been set aside. See Bundy v. State, 538
So.2d 445, 447 (Fla. 1989): Eutzy v. State,
541 So.2d 1143, 1146 (Fla. 1989). Thus, the
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failure of appellate counsel to raise this
i ssue does not render counsel’s perfornance
i neffective.

I d. (enphasi s added)

Based upon the foregoing |anguage fromthis court’s opinion
in Hall, the only available nethod of chal l enging the
constitutionality of M. Hall’s 1968 case is an action in the
court which rendered the conviction. This rule, along wth the
allegations in the petition, places CCRC attorneys in an
untenabl e “catch 22" position. Prior violent felony convictions
cannot be challenged in the nurder case, and the state clains
that actions to set aside the prior violent felony conviction
are outside the scope of representation for CCRC

15. It is the position of CCRC-M that it is not possible
to effectively and ethically represent a capital defendant
wthout the freedom to challenge a prior violent felony
aggravator. A prior violent felony aggravator can be the
deciding factor in inposition of the death sentence in a capital
case. For CCRC attorneys to ignore constitutional issues
relating to a prior violent felony conviction would be a breach
of the ethical and professional mandate to provide conpetent
representation to capital defendants. CCRC-M urges this court to
strictly construe any |anguage in the legislation creating CCRC

which limts CCRCs abilities to fully represent capita

def endant s.



16. The use of an invalid aggravator to justify a death

sentence has led to the United States Suprene Court to determ ne

t hat a death sentence was unconstitutional. Johnson .
M ssi ssi ppi,

486 U.S. 578, 590 (1988). In Johnson, the petitioner was
convicted and sentenced to death for nmurder. |d. at 580. The
petitioner’s death sentence was predicated in part on
petitioner’s prior conviction for a felony in New York. Id.

After petitioner’s death sentence was affirmed by the

M ssi ssi ppi Suprene Court, a New York court vacated the New York

felony conviction which M ssissippi, in part, based the
petitioner’s death sentence. Id. at 580. The M ssissippi
Suprene Court denied petitioner post-conviction relief. Id.

The United States Suprene Court reversed that court and found
that the use of the New York conviction was cruel and unusual
puni shnent in violation of the Ei ghth Arendnent. [d.

17. Simlar to the Florida Legislature’s concerns of
finality stated in Section 27.7001, Florida Statutes, was the
concern of the Court in Johnson that: “The fundanental respect
for humanity underlying the E ghth Amendnent’s prohibition
agai nst cruel and wunusual punishnment gives rise to a special
‘need for reliability in the determnation that death is the

appropriate punishnment’ ‘in any capital case.’” ld. at 584.



(citations omtted). For the people of Florida to have the
“finality that they are entitled to in the interest of justice,”
CCRC-M attorneys nust be allowed to challenge the invalid
convi ction upon which M. Hall’s death sentence i s based.

18. The representation by M. Pinkard on M. Hall’'s 1968
aggravator case is not prohibited by Section 27.7001, Florida
Statues. Section 27.702(1) provides that CCRC s representation
is “for the sole purpose of instituting and prosecuting
collateral actions challenging the legality of the judgnent and
sentence inposed.” Section 27.7001 only prohibits CCRC from
representing M. Hall only during “retrials, resentencings,
proceedi ngs commenced under chapter 940, or civil litigation.”
M. Pinkard s challenging the 1968 conviction falls squarely
W t hin instituting and prosecuti ng col | at er al actions
challenging the legality of the judgnent and sentence inposed as
provided for in Section 27.702(1).

19. The procedural history of Johnson shows concl usively
that CCRC-M is properly challenging use of M. Hall's 1968
conviction as an aggravator for inposing the death sentence. In
Johnson, the petitioner’s attorneys went before a New York
appellate court and challenged the petitioner’s New York
conviction, then sought relief from the petitioner’s capital

sentence and which was deni ed. Id. Only then could the



petitioner be heard by the U S. Suprene Court, which reversed
the petitioner’s death sentence. CCRC-Mis nerely attenpting to
exhaust M. Hall's state renedies as in Johnson, and if
unsuccessful proceed in federal court. To do so, CCRC-M nust
first use the procedures provided for in Florida Statutes and in
the Florida Constitution. To do otherwwse, M. Hall’'s death
sentence would lack the finality and justice spoken of in
Section 27.7001, Florida Statues, and the special need for
reliability in the determnation that death is the appropriate
puni shnment in any capital case that the United States Suprene

Court found inportant in Johnson. |d. at 584.

20. Moreover, the State’'s reliance on State ex rel

Butterworth v. Kenny, 714 So. 2d 404 410 (Fla. 1998),is

m spl aced, because as this court concluded “the legislature in
expressing its intent to prohibit CCRC from engaging in civi

litigation on behalf of capital defendants, neant only to
prohibit CCRC from engaging in civil litigation other than for
the purpose of instituting and prosecuting the traditional
collateral actions challenging the legality of the judgnent and
sentenced i nposed.” Clearly, M. Pinkard, by representing M.
Hall on the 1968 aggravator case, iIs not engaged in civil
litigation and is pursuing a traditional collateral action by

challenging M. Hall’s 1968 convicti on.



21. The petition filed by the state also challenges M.
Pi nkard’ s pro-bono representation of M. Hall in the 1968 case
The state argues that M. Pinkard is “circunventing” the statute
and engaging in the private practice of |aw However, a review
of the transcript of the hearing at the notion to appoint
counsel reveals that the state’'s assertions are blatantly
i ncorrect:

MR. PINKARD: Al | am asking is that an
attorney be appointed. (Tr.P.12)

R R b b b b b b S S R R S b S b b b b b b b S b b b b b

MR.  PINKARD: And Judge, if | can't Dbe
appointed, then nerely appoint the Public
Defender in this circuit to do M. Hall’s

appeal, which has never been done, IS
another alternative. | was just thinking, in
the interest of econony, r at her t han

spending taxpayers noney appointing the
Public Defender, that you could appoint ne
todoit. (Tr.P.14)

R R bk S b b S b S b b Sk R S S bk b b S b b b S b

MR. PI NKARD: Ckay, Judge. All 1’'m asking for
is counsel to be appointed. You don’t
necessarily have to appoint ne.

THE COURT: And you're asking nme to - if you
can’t be appointed, that | appoint other
counsel on M. Hall’'s request.

MR. PINKARD: Correct your Honor. (Tr.P.19).

The above record denonstrates that M. Pinkard presented the
| oner court with options other than appointing himto represent
M. Hall. Contrary to the assertions of the state, M. Pinkard
was not attenpting to “circunvent” any rule or statute, but
merely noved the court to appoint M. Hall counsel, not
necessarily M. Pinkard, for purposes of filing a bel ated appea
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on the 1968 convi cti on. 22. This representation is not
the private practice of |aw because M. Pinkard is not being
paid for the representation and is doing so on his owm tinme. Pro
bono work is encouraged by the profession and should not be
viewed, as argued by the state, as detrinental to other clients.
Lawers in private and public law firns are encouraged to
perform pro-bono services apart fromtheir duties to their firns
and other clients. Since M. Pinkard is using his vacation tine
to work on M. Hall’s 1968 case, no other capital case that M.
Pinkard is handling for CCRC-M has been conprom sed. Contrary to
the assertions of the state, no other attorneys have been
assigned M. Pinkard s case load to allow himtinme to pursue M.
Hal |’ s bel ated appeal. Lastly, should M. Pinkard |eave CCRC-M
for another position, he is still obligated to pursue M. Hall’s
bel at ed appeal because he is personally counsel of record.

23. Lastly, the assertion by the state that allow ng CCRCM
attorneys to challenge aggravators wuld lead to simlar
challenges in every case, is incorrect. M. Hall’'s case is
unusual in that he filed a tinely request to have an attorney
appointed in his 1968 case. This is not typical of prior violent
felony aggravators in other cases. In the vast mmjority of
cases, by the tinme CCRC-M is appointed to the case the tinme

limts associated with challenging the aggravator would have
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passed. It is only because of the unique posture of M. Hall’s
1968 case that a challenge may be possible. Therefore, the state
is incorrect in asserting that allowng CCRC-M to represent M.
Hall in the 1968 would require simlar challenges for all other
clients who have prior violent fel ony aggravators.

24. Accordingly, for the above reasons, this court should
deny the Relator’s petition or in the alternative, set this
matter for oral argunent.

WHEREFORE, the Respondent asks this Court to consider the
above argunment and deny this petition or alternatively set this

matter for oral argunent.
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Respectful ly submtted,

Bl LL JENNI NGS
CCRC-M DDLE REG ON

Eric C. Pinkard

Fl ori da Bar No. 651443

Assi st ant CCRC

CAPI TAL COLLATERAL REG ONAL
COUNSEL- M DDLE

3801 Corporex Park Drive, Suite 210

Tanpa, Florida 33619

(813) 740-3544

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoi ng has been furnished by U S. Regular Miil to ROBERT A
BUTTERWORTH, Attorney Ceneral, and ROBERT J. LANDRY, Assi stant
Attorney Ceneral, Ofice of the Attorney General, 2002 North
Lois Avenue, Suite 700, Westwood Center, Tanpa, Florida 33607;
M CHAEL P. REI TER, CCRC and BRET B. STRAND, Assistant CCRC,
Ofice of the Capital Collateral Regional Counsel - Northern
Regi on, Post O fice Drawer 5498, Tall ahassee, Florida, 32314-
5498; and NEAL A. DUPREE, CCRC, Ofice of the Capital
Col | at eral Regi onal Counsel - Souther Region, 101 N E 3'd
Avenue, Suite 400, Ft. Lauderdale, Florida 33301, this 15'" day

of August, 2001.
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Eric C. Pinkard
Fl ori da Bar No. 651443
Assi st ant CCRC
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CERTI FI CATE OF FONT COWPLI ANCE

| HEREBY CERTI FY that the size and style of type used in
this brief is 12-point Courier New, in conpliance with Fla. R

App. P. 9.210(a)(2).

Eric C. Pinkard
Fl ori da Bar No. 651443
Assi st ant CCRC
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