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RESPONDENTS.

REPLY TO RESPONDENTS RESPONSE TO EMERCGENCY
PETI TION FOR WVRI T OF QUO WARRANTO

Pursuant to this Court’s order of January 2, 2002, Relator
submts this Reply:

(1) Respondents first contend that with respect to the
Melton and Rivera cases, the petition should be denied on the
basis of |aches and/or procedural default due to Relator’s |ong-
st andi ng acqui escence to Respondents’ conduct.

Rel ator would submt, of course, that if, as we contend,
CCRC attorneys are not authorized by statute to engage in the

representation of capital defendants who challenge their non-



capital convictions, that is a jurisdictional matter that can be
chal | enged and corrected at anyti ne.

Secondly, one of the purposes in citing the Mlton and
Ri vera cases was to denonstrate that the conduct by M. Jennings
and M. Pinkard in the instant case was not an isolated incident
but rather 1is becomng nore comonplace. | rrespective of
whet her the state conplained or acquiesced previously, the
inportant point is that the state is now asserting the
contention that the legislature has not authorized the capital
coll ateral regional counsels’ representation of defendants’ non-
capital convi cti ons, especially after this Court’s 1998

pronouncenent in State ex rel. Butterworth v. Kenny, 714 So. 2d

404 (Fla. 1998).

(2) Respondents next argue that Chapter 27 does not preclude
collateral counsel from challenging a non-capital conviction of
a capital defendant. First, they assert that F.S. 27.7001
pertaining to legislative intent “nerely suggests a legislative
policy preference” (Response, P. 6). This contention was
specifically rejected in Kenny, supra:

“CCRC argues that the legislative intent

expressed in Section 27.7001 to restrict
CCRC from representing capital defendants in

civil litigation has no |legal effect. | t
argues that the intent |anguage nerely
suggests a legislative policy preference and
shoul d not be const rued to i npose



restrictions on CCRC s representation......
W reject these argunents.” 1d at 407.

Rel ator submits the legislative intent paragraph of 27.001
announci ng t he purpose to provi de for t he col | ateral

representation of any person convicted and sentenced to death in

this state so that collateral |egal proceedings to challenge any

Florida capital conviction and sentence nay be commenced in a

timely manner denonstrates that counsel IS not t her eby
comm ssioned to challenge non-capital convictions of such
def endant s.

Addi tionally, F.S. 27.702(1) mandat es t hat capi tal
col | ateral regi onal counsel shal | represent each person

convicted and sentenced to death for the sole purpose of

instituting and prosecuting collateral actions challenging the
legality of the judgnent and sentence inposed and shall file
only those post-conviction or collateral actions authorized by
statute. Furthernore, F.S. 27.706 requires that collateral
regional counsel and all full-time assistants shall serve on a
full-time basis and nay not engage in the private practice of
law. Finally, F.S. 27.711(11) specifically notes that attorneys
appoi nted under 27.710 (the conparable Registry counsel
provision) may not represent the capital defendant during “a

proceedi ng challenging a conviction or sentence other than the




conviction and sentence of death for which the appoi nt nent was

nade. ”

Reading these provisions in pari mteria requires the
conclusion that pursuant to Chapter 27 neither capital
collateral regional counsel nor their assistants may engage in
representation of capital clients to challenge a nerely non-
capital judgnment and sentence, whether on a part-tine basis or
not, they may only file post-conviction notions to chall enge the
j udgnent and sentence inposing a sentence of death.

Respondents argue that they may challenge a prior non-
capital conviction which the state used as either WIllians-rule
evidence or as aggravation in the capital prosecution as part of
the challenge to the legality of the judgnent and sentence of
their clients. VWile it may be true that post-conviction
capital counsel can assert as a challenge to the capita

sentence inposed that a prior violent felony conviction used as

an aggravator has been set aside - see Johnson v. M ssissippi

486 US 578 (1988); Preston v. State, 564 So. 2d 120 (Fla. 1990);

Rivera v. Dugger, 629 So. 2d 105 (Fla. 1994) - it does not

follow as the logic of Respondents would have it that collatera
counsel has an wunlimted right to challenge a non-capital

conviction that has not yet been overturned. See Eutzy .



State, 541 So. 2d 1143 (Fla. 1989); Reneta v. State, 710 So. 2d

543 (Fla. 1998).1

Rel ator notes that in the instant case, collateral counsel
for Hall apparently seeks to initiate a challenge to a thirty
year old conviction after this Court’s denial of habeas corpus

relief in Hall v. More, 792 So. 2d 447 (Fla. 2001), two years

after this Court also affirnmed the trial court’s denial of a

motion for post-conviction relief. Hall v. State, 742 So. 2d

225 (Fla. 1999).

Respondents repeat the argunent advanced earlier that the
state had not objected for a lengthy period of tinme on the
Rivera and Melton nmatters but of course Kenny was not decided
until 1998. Respondents add that the |egislature could have
acted to prohibit the conplained of representation citing

Del gado v. State, 776 So. 2d 233, 242 (Fla. 2000)(Wlls, C.J.

di ssenti ng). Rel at or answers that after Kenny, the legislature

obviously thought that the limtations on CCRC s representation

1 |f Respondents are <correct that they can initiate a
challenge to a prior conviction not yet set aside it would seem
that would include going to Uah to challenge a kidnapping
conviction for a defendant |ike Bundy v. State, 538 So. 2d 445
(Fla. 1989) or to Nebraska or Kansas to set aside convictions
for defendants |ike Eutzy or Reneta. Rel ator submts they may
not do so, nor remain in Florida to initiate a challenge to a
non-capi tal conviction.




was well-understood and additionally codified it in F.S

27.711(11).
(3) Respondents next argue that reliance on Kenny is
m spl aced. In Kenny the court quoted from F.S. 27.7001 and

27.702 and st at ed:

“As noted by the above two sections of
Chapt er 27, in provi di ng col | at er al
representation to defendants sentenced to
death, the legislature has clearly expressed
its intent that such representation is for
the sole purpose of “challenging the
legality of the judgnent and sentence
i nposed” and that such representation is not
to include “civil litigation”.” 1d at 407

Respondents argue that the actions of Hall’s counsel in the

instant case - M. Jennings and M. Pinkard - are fully
consistent wth the court’s decision in Kenny. Rel at or
di sagr ees. In their challenged actions collateral counsel are

not filing a notion for post-conviction relief pursuant to Rule
3.850 or 3.851 to challenge the judgnent and sentence of death
i nposed for the murder of Karol Hurst in 1978; rather they seek
review to challenge the conviction of Hall on an assault charge
commtted a decade earlier. Clearly it was not the intent of
the legislature with scarce finite resources available to set up
a schene whereby counsel appointed for the purpose of
representing defendants to challenge the judgnent and sentence

of death that has been inposed to allow expansion of that



purpose to include making challenges as well to any and all non-
capital judgnents and sentences that have Dbeen inposed
i ncludi ng those three decades earlier.

Respondents contend that the instant situation is simlar
to the litigation engaged in by CCRC concerning the
constitutionality of the electric chair, the lethal injection
statute and cases involving insanity to be executed citing such

cases as Jones v. Butterwrth, 691 So. 2d 481 (Fla. 1997);

Provenzano v. Moore, 744 So. 2d 413 (Fla. 1999); Sins v. State,

754 So. 2d 657 (Fla. 2000); Provenzano v. State, 761 So. 2d 1097

(Fla. 2000); Provenzano v. State, 760 So. 2d 137 (Fla. 2000)

but these cases all involved instituting and prosecuting the
“traditional collateral actions challenging the legality of the
judgnment and sentence” of death inposed, either by post-
convi ction notion, habeas corpus, or invocation of this Court’s
all wits jurisdiction. |In the instant case, on the other hand,
CCRC seeks to challenge an extraneous non-capital judgnent. It
does not “directly” challenge the legality of the judgnment and
sentence of death that Kenny requires. 714 So. 2d at 411.
Moreover, CCRC s effort to initiate such a challenge
occurred after this Court rebuffed his effort on a habeas corpus

petition challenging the effective assistance of appellate

counsel in Hall v. More, 792 So. 2d 447, 450 (Fla. 2001):



[4] Hall argues as his third issue that
appel | ate counsel was i neffective for
failing to argue that it was error to use
Hall's 1968 <conviction for assault wth
intent to conmt rape as an aggravating
ci rcunstance because the conviction was
obtained in a racist atnosphere and in
violation of Hall’'s constitutional rights.
This Court has noted that counsel cannot be
deened ineffective for failing to raise a

nmeritless issue on appeal. See id. at 643
At the time of Hall’'s appeal, this Court had
hel d t hat a def endant’ s al |l egati ons

concerning the unconstitutionality of a
prior conviction were not cognizable if that
conviction had not been set aside. See
Bundy v. State, 538 So. 2d 445, 447 (Fla
1989); Eutzy v. State 541 So. 2d 1143, 1146
(Fla. 1989). Thus, the failure of appellate
counsel to raise this issue does not render
counsel s performance ineffective.

[5] We also deny Hall’s request to postpone
ruling on this claim until a decision is
made with regard to a possible review of
Hall’s prior conviction. W have rejected
this suggested procedure. See Eutzy, 541
So. 2d 15 1143.

(Enphasi s suppli ed)

Respondents cite State ex rel. Butterwrth v. Mnerva, 682

So. 2d 1101 (Fla. 1996), an unpublished opinion which sinply
denied a wit of quo warranto. Utimtely, the Eleventh Crcuit

Court of Appeals concluded in Hll v. Butterworth, 147 F.3d 1333

(11th Cr. 1998) that the case should be remanded to the
district court with instructions to dissolve the injunction and
dismss the conplaint for want of a justiciable case or

controversy pursuant to Calderon v. Ashnus, 523 US 740 (1998).




They also cite Allen v. Butterworth, 756 So. 2d 52 (Fla. 2000)

where the Court pursuant to its mandanmus authority concl uded
t hat t he Deat h Penal ty Ref or m Act constituted an
unconstitutional encroachnent on the Court’s exclusive power to
adopt rules for the practice and procedure in all courts.
Respondents also cite the views of Roger Maas in the pending

case of dive v. Mas, No. SC00-317. VWhat ever M. Maas' views

on conpensation for registry counsel nmay be under a variety of
circunstances does not alter Relator’s view that the statute
does not authorize collateral counsel to represent capital
def endants to chall enge a non-capital conviction.

(4) Respondents’ final contention is that if the Relator’s
interpretation were adopted, it would violate equal protection
and due process “by prohibiting CCRC |awers from chall enging
the validity of a ‘Florida capital conviction and sentence’
while at the sanme tinme permtting either private or registry
counsel to do so”. They assert “Any attenpt to prohibit the
CCRCs from challenging their clients’ wunderlying convictions,

while no such prohibition exists as to registry counsel or

private counsel, violates equal protection.” (Response, P. 18)
Quite the contrary is true. Florida Statute 27.711(11)
provi des:

“An attorney appointed under s 27.710 [the
registry counsel provision] to represent a

9



capital defendant may not represent the
capital defendant during a retrial, a re-
sent enci ng pr oceedi ng, a pr oceedi ng
comenced wunder chapter 940, a proceeding
challenging a conviction or sentence other
than the conviction and sentence of death
for which the appointnent was nmde, or any
civil litigation other than habeas corpus
proceedi ngs”. (Enphasis supplied)

Rel ator maintains that both registry counsel and Capital
Col | ateral Regional Counsel are not authorized by statute to

represent capital defendants to challenge a non-capital judgnent

and sentence and they do not have carte blanche authority to
decide to ignore Ilimts inposed by the legislature sinply
because they believe it mght be hel pful tangentially to conbat
the death penalty, as by the filing of a federal civil rights
action wunder Section 1983 for a declaratory judgnent or
injunctive relief regarding the functioning of Florida's

electric chair. See State ex rel. Butterworth v. Kenny, 714 So.

2d 404 (Fla. 1998).

As to Respondents’ assertion of an arbitrary application of
law or a violation of capital defendants’ equal protection
rights the identical argunment was rejected in Kenny, supra, at
410:

e reject CCRC s ar gunent t hat this
limtation on its authority constitutes an
arbitrary application of law or a violation
of capital def endant s’ equal protection

rights. To the contrary, we conclude that

10



the limtation is a reasonable allocation of

resour ces. As the United States Suprene
Court noted in Miurray, a state m ght
quite sensi bly deci de to
concentrate t he resour ces it

devotes to providing attorneys for
capital defendants at the trial
and appellate stages of a capita
pr oceedi ng. Capable |awyering
there would nean fewer colorable
clains of ineffective assistance
of counsel to be Ilitigated on
collateral attack

492 U. S at 11, 109 S . C. at 2771.
Certainly, if the legislature can determ ne
whether to provide capital defendants wth

post convi ction counsel , it can pl ace
reasonabl e restrictions on such
representation wthout those restrictions
being |abeled arbitrary. W find CCRC s

equal protection argunent to be equally
untenabl e; the fact that a capital defendant
with private counsel could pursue actions

wWthout limtation is no different from the
fact that noncapital defendants who are
af forded no statutory ri ght to
post conviction counsel would likewise hire

private counsel to pursue such clains. See
8§ 27.51, Fla  Stat. (1997)(providing no
authority for public defenders to represent
non-capital defendants w th postconviction

representation). We have previously upheld
simlar restrictions on the representation
of indigents by public defenders. See,

e.g., State ex rel. Smth v. Brummer, 443
So. 2d 957 (Fla. 1984)(public defender is
not authorized by statute or rule to accept
appointment by federal judge to represent
i ndi gent defendants in federal habeas corpus
proceedi ngs) .
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Based on the foregoing argunents and authorities, Relator
respectfully requests this Court to find that the Capital
Col | ateral Regional Counsel Ofices may not under the statute
undertake representation of a capital defendant to challenge the
judgnent and sentence of a non-capital conviction and shoul d
grant the requested relief in the Petition for Wit of Quo
War r ant o.

CONCLUSI ON

In conclusion, Relator requests that the Court reject the
argunents presented in Respondents’ notions and grant the relief

requested by the state.

Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

ROBERT J. LANDRY

Assi stant Attorney General
Florida Bar No. 0134101

2002 North Lois Avenue, Suite 700
West wood Cent er

Tanpa, Florida 33607

Phone: (813) 801- 0600

Fax: (813) 356-1292

COUNSEL FOR RELATCOR
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by US. Regular Mil to BILL
JENNI NGS, CCRC and ERIC PINKARD, Assistant CCRC, Ofice of the
Capital Collateral Regional Counsel - Mddle Region, 3801
Corporex Park Drive, Suite 210, Tanpa, Florida 33619; M CHAEL P
REI TER, CCC, JOHN P. ABATECOLA, Chief Assistant CCC and BRET B.
STRAND, Assistant CCC, Ofice of the Capital Coll ateral Regiona
Counsel - Nort hern Regi on, 1533-B South Monroe Street,
Tal | ahassee, Florida 32301; NEAL A DUPREE, CCRC and TODD G

SCHER, Litigation Director, Ofice of the Capital Collatera

Regi onal Counsel - Southern Region, 101 N E. 3rd Avenue, Suite
400, Ft. Lauderdale, Florida 33301, this day of January,
2002.

COUNSEL FOR RELATCOR

CERTI FI CATE OF FONT COWMPLI ANCE

| HEREBY CERTIFY that the size and style of type used in
this reply is 12-point Courier New, in conpliance wwth Fla. R

App. P. 9.210(a)(2).

COUNSEL FOR RELATCOR
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