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PRELI M NARY STATEMENT

This is the appeal of the circuit court’s denial of Harold
Gene Lucas' notion for post-conviction relief which was brought
pursuant to Florida Rule of Crimnal Procedure 3.850.

Citations shall be as follows: The record on appeal
concerning the original trial court proceedings shall be
referred to as "R ___ " followed by the appropriate page nunbers.
The post-conviction record on appeal will be referred to as "PC
R " followed by the appropriate page nunbers. The
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evidentiary hearing transcripts will be referred to as "EH "
foll owed by the appropriate page nunbers. Al other references
wi |l be self-explanatory or otherw se expl ai ned.

This appeal is being filed in order to address substantia
clains of error wunder the Fourth, Fifth, Sixth, E ghth and
Fourteenth Amendnents to the United States Constitution, clains
denonstrating that M. Lucas was deprived of his right to a fair
and reliable trial and that the proceedings resulting in his
convi ction and deat h sentence vi ol at ed f undanent al
constitutional inperatives. Furthernore, as to the denial of
M. Lucas' notion for post-conviction relief, there has been an

abuse of discretion and a |ack of conpetent evidence to support

certain of the trial judge's concl usions.

REQUEST FOR ORAL ARGUNVENT

Because of the seriousness of the clains at issue and the
stakes involved, Harold Gene Lucas, a death-sentenced inmate on
Death Row at Union Correctional Institution, urges this Court to

permt oral argunent on the issues raised in his appeal.



STATEMENT OF CASE

PROCEDURAL HI STORY

LUCAS |
Har ol d Gene Lucas was indicted August 30, 1976, and charged
with one count of first-degree nmurder and two counts of
attenpted first-degree nmurder for the August 14, 1976, shooti ngs

of Jill Piper, Rchard Byrd, and Terri R ce in Bonita Springs,



Fl ori da. (RL. 549)! Ms. Piper died and M. Byrd and Ms. Rice
recovered from their wounds. M. Lucas was, thereafter

convi cted as charged. (R1. 683) After the jury recommended a
sentence of death, the trial court sentenced M. Lucas to death
February 9, 1977. (R1. 683) Additionally, M. Lucas was
sentenced to thirty years inprisonnent on each of the two
convictions for attenpted nurder, those sentences to run
consecutively. Id. To support its inposition of the death
sentence, the trial court found two aggravating circunstances.
(RL. 677-682) First, the court found a prior conviction for a
felony involving use or threat of violence to persons (M.
Lucas' contenporaneous attenpted nurder convictions.)? Id.
Secondly, the ~court found that the offense was heinous,
atrocious, and cruel. Id. As a mtigating circunstance, the
court found that M. Lucas had no significant prior crimnal
hi st ory. Id. On direct appeal, the Florida Suprene Court
remanded the case for re-sentencing on the ground that the trial
court erroneously considered as two non-statutory aggravating

circunstances, the heinous, atrocious nature of the attenpted

R1 refers to the Record on Appeal in Lucas v. State, 376
So. 2d 1149 (Fla. 1979).

°Thi s aggravating circunstance was not specifically found by
the trial court but was found by the Florida Suprene Court.
Lucas v. State, 376 So. 2d 1149 (Fla. 1979)
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murders. Lucas v. State, 376 So. 2d 1149 (Fla. 1979).
LUCAS 11
Upon renmand, the trial court sentenced M. Lucas to death.
Agai n, upon appeal, the Florida Suprenme Court determ ned that
the trial court failed to use reasoned judgnment in re-weighing
the aggravating and mtigating circunstances and remanded the

case to the trial court. Lucas v. State, 417 So. 2d 250 (Fl a.

1982) .
LUCAS 111

On the next remand, the trial court, now presided over by
Judge Reese (the original trial judge having died), denied M.
Lucas' request for a new jury trial and for permssion to
present additional evidence. (R2. 400-403) The trial court
again sentenced M. Lucas to death without a jury trial, finding
as aggravating circunstances: (1) a prior conviction of a felony
involving the use or threat of violence to persons, (2) the
great risk of death to many persons, and (3) a heinous,
atrocious, or cruel act. (R2. 400-403)3 In mtigation, the
trial court found a lack of significant prior crimnal history.
| d.

The Florida Suprene Court reversed, holding that a jury

3R2 refers to the Record on Appeal in Lucas v. State, 490
So. 2d 943 (Fla. 1986).




shoul d have heard evidence in a new penalty phase. Lucas V.
State, 490 So. 2d 943 (Fla. 1986).

The <court also struck the aggravating circunstance of
creating a great risk of death to nmany people. 1d.

Thus, M. Lucas' case was remanded "for a conplete new
sentencing proceeding before a newy inpaneled jury." Id. at
946.

LUCAS |V

On remand, the second penalty phase trial was held and the
jury recommended a sentence of death. (R3. 888)* The trial
court followed the jury's recommendation, finding as aggravating
circunstances: (1) the prior conviction of a felony involving
the use or threat of violence to persons, and (2) that the crine
was hei nous, atrocious, or cruel.?®

On direct appeal, the Florida Suprenme Court found that the
finding of a heinous, atrocious, or cruel act could also have
been a finding that the offense had been committed in a cold,

cal cul ated, and preneditated fashion. Lucas v. State, 568 So.

2d 18 (Fla. 1990). Therefore, because the trial court's order

was unclear both as to its findings of aggravation and in

“‘R3 refers to the Record on Appeal in Lucas v. State, 568
So. 2d 18 (Fla. 1990).

*This finding is somewhat difficult to distill fromthe
Sent enci ng Order.



mtigation, the Florida Suprene Court remanded the case to the
trial court for reconsideration and rewiting of its findings of

fact. Lucas v. State, 568 So. 2d 18 (Fla. 1990). Further, the

Florida Suprene Court found, as a mtter of law, that the
aggravating circunstance of cold, calculated, and preneditated
coul d not be supported by the evidence. |[|d.
LUCAS V

On remand, the trial court refused to allow the presentation
of additional testinony and prepared its findings of fact in
advance of the sentencing hearing. (R4. 93-116)% Finding two
aggravating circunmstances, (1) the prior conviction for a felony
involving use or threat of violence to persons and (2) the
hei nous, atrocious, or cruel quality of the crinme, the trial
court sentenced M. Lucas to death for a fifth tine. (R4. 965-
982) The court also found several mtigating circunstances: (1)
that M. Lucas had no significant prior crimnal history, (2)
that M. Lucas acted under an extrenme nental or enotional
di sturbance at the tinme of the offense (very little weight),
that Lucas acted under extrenme duress at the tine of the offense
(no neaningful weight), (4) that M. Lucas' ability to conform

his conduct to the requirenents of I|aw was substantially

°R4 refers to the Record on Appeal in Lucas v. State, 613
So. 2d 408 (Fla. 1992).




inpaired at the time of the offense (supported by sone evidence
but not enough to counterbal ance either aggravating factor), (5)
that M. Lucas commtted the offense as the result of enotion
and passion (incapable of mtigating the defendant's punishnment
because no CCP), (6) that M. Lucas' conduct while in prison was
good, (7) that M. Lucas had been rehabilitated while in prison
(little weight), (8) that M. Lucas was the victim of alcohol
and drug abuse (reflection of lifestyle and character but does
not reduce noral culpability), and (9) that prior to the offense
M. Lucas had maintai ned gai nful enploynment. (R4. 965-982)°

In 1992, the Florida Supreme Court upheld the death

sent ence. Lucas v. State, 613 So. 2d 408 (Fla. 1992). The
United States Suprenme Court subsequently denied a tinely filed
petition for wit of certiorari on Cctober 4, 1993. 510 U S. 845
(1993).

POSTCONVI CTl ON

M. Lucas filed notions under Fla.R CrimP. 3.850 on Cctober
3, 1994, August 22, 1995, Cctober 3, 1995, and January 19, 1999,
the last of which anmended and supplanted the earlier notions.
(PGR Vol. I - 001-032). The State of Florida's response to the

| ast anmended notion was filed on June 25, 1999. On July 6,

"The Sentencing Order is arguably anbi guous as to whether 3,
4, and 5 were found by the trial court.
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2000, the trial court conducted a hearing under Huff v. State,

622 So.2d 982 (Fla. 1993). (PCGR Vol. | - 085-108).

The trial court conducted an Evidentiary Hearing on
i neffective assistance of counsel clains presented in Cains |
and Il of the anmended Rule 3.850 notion. Testinony and evi dence
was presented on August 29, August 30 and Cctober 24, 2000.

On June 22, 2001, the trial court entered its Order Denying
Amended Mdtion to Vacate Judgnents of Conviction and Sentences.
(PCR Vol. VII - 862-906). A tinely appeal was filed with the
trial court on July 19, 2001, which appeal is now properly

before this Court.



STATEMENT OF FACTS

A TRIAL

The evi dence adduced at

of this court affirmng M.

trial was summari zed in the opinion

Lucas' conviction in his 1977 trial,

Lucas v. State, 376 So. 2d 1149 (Fla. 1979), as foll ows:

"The victim Jil

Piper, was appellant's

girlfriend. A week before her death, she
and appellant becane enbroiled in a heated
argunment which continued for several days.

On the night of

arrived at Jill's
Anticipating a vi

the nurder, appellant
house carrying a shotgun.
sit by appel lant, the

victim and her friends, Terri R ce and Ricky
Byrd, arnmed thenselves. They were surprised
, however, when appellant suddenly appeared
fromthe side of the house, catching themin
the yard, and began shooti ng. Jill Piper
was struck imrediately, but Terri and Ricky

ran unharned into

her house to hide in a

bedr oom The evi dence is unclear as to what

next occurred.
t esti nony, Jill

According to R cky's
cane into t he house,

struggled wth appellant, and was shot

several nore tines

In any event, appell ant

soon burst into the bedroom where Ricky and

Terri were hiding

and shot them Jill's

body was found outside of the house.™

Lucas, 375 so.2d at 1150.

B. EVI DENTI ARY HEARI NG

The evi dence adduced at

the evidentiary hearing focused on

two key issues as provided by the testinony of several experts.
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Paul Kish, an expert in crine scene reconstruction, provided
uncontroverted testinony about the opinions he made in his
anal ysis of the case. First, that the shooting appeared to have
all taken place outside of the particular dwelling. (PCR Vol
IV - 498). Secondly, that there was a failure "to see adequate
evidence to allow [himl to make the final conclusion that she
in fact, was - was dragged. There was a lack of evidence in
regards to injuries upon her body that suggest a dragging."”
(PGR Vol. IV - 499-500). Thirdly, "there was no evidence in
the nmedical testinony that would indicate a beating upon her
body" and he "saw no physical evidence to support this
accusation of a — of a beating." (PCGR Vol. IV -501).

Additionally, testinmony from the original medical exam ner,
Dr. Wallace M Gaves, Jr., reflected that there were no signs
of a beating being incurred by the victim Dr. Gaves testified
in both the 1977 and 1987 proceedings and had reviewed his
original autopsy material for the hearing. (PGR Vol. 11l -
331-332). This evidentiary hearing testinony for M. Lucas was
simlarly uncontroverted by the State.

Trial counsel Gene Taylor stated that his theory of
vol untary intoxication was chosen over involuntary intoxication
due to his belief that "it is a little difficult to argue that

when sonebody lays in wait and shoots sonebody in the back, that

11



they were unaware of what they were doing. And that was the
bi ggest hurdle | had to pass, | thought.” (PCGR Vol. Il -
180-181). Trial counsel admtted he did not know what kind of
drug M. Lucas had taken, outside of consunption of beer and
marijuana, because "...we didn't concentrate that nmuch on the
nore exoteric type drugs [at that tine]." (PCGR Vol. 111 -
171). Trial counsel further testified that "[A]t the tinme, |
don't think we even knew — | think we thought mtigation factors
were limted by the statutory list of mtigating factors, and
then it was determned that's not true..." (PCr. wvol. 11l -
185) .

The evidentiary hearing later included the testinony of Dr.
Jonat han Li pman, a neuropharnmacol ogi st, who testified that
medi cal literature showing the dire consequences of PCP
i ngestion were available in 1976 (PCR Vol. IV - 401) and that
hair testing to confirm the presence of the drug was avail able

inthe late 1970's (PCGR Vol. 1V - 407).

12



SUMVARY OF ARGUNVENT

1. Facts adduced at the evidentiary hearing reveal ed that
trial counsel was ineffective by not determning the drug used
by M Lucas at the tine of the crinme, nanely PCP, and by failing
to show that the victimdid not suffer a beating at the tine of
the shooting. As a result, M. Lucas suffered prejudice by
having an inproper death sentence inposed upon himin violation
of his constitutional rights.

2. The trial court erred by denying an evidentiary hearing
in determning that the <claim regarding cruel and unusual
puni shment due to length on death row was a legal issue, not a
factual matter for which testinony and evidence could be

present ed.

13



ARGUVENT |

THE TRIAL COURT'S RULI NG FOLLON NG THE POST-
CONVI CTI ON EVI DENTI ARY HEARI NG WAS
ERRONEQUS.

The trial court denied Cainms | and Il of M. Lucas' Rule
3.850 notion after the conclusion of the evidentiary hearing.
The hearing involved two basic clains of ineffective assistance
of counsel as outlined by hearing counsel wupon the court's

request:

"What we have been granted a hearing on at
this time, after the Huff hearing, are
primarily |.A . C. charges for ineffective
assistance of counsel... This case as Your
Honor knows, I nvol ved significant drug
use... and we are going to seek to prove -
that the trial attorney was ineffective in
failing to determne what drugs M. Lucas
was under and the affects of those drugs,
specifically, PCP or angel dust.

In the 1987 hearing, one of our prinmary
clains we would like the Court to be aware
of is, to try and establish that, in fact,

14



the trial attorney should have shown that
there could not have been a beating inside

the house, and in that respect,
aggravators.

negate the

After this case has been up and down five or

however many tines, what is left

aggravat ors. And we are going

are two

to contend

that effective counsel could have put on
evidence that mght have elimnated one of
t hose. These are going to be two of our

basi ¢ cl ai ns"

(PCR Vol. 11l - 152-154).

The court was in error for denying M. Lucas relief on

Clains | and Il of the Rule 3.850. The

ruling deprived M.

Lucas of his rights wunder the Sixth, Ei ghth and Fourteenth

Amendnents to the United States Constitution.

The United States Suprene Court requires that a defendant

show two elenments in establishing a claim of ineffective

assi stance of trial counsel:

"First, the defendant nmust show that
counsel's performance was deficient. Thi s
requi res showi ng that counsel nade errors so
serious that counsel was not functioning as
the 'counsel' guaranteed the defendant by
the Sixth Amendnent. Second, the defendant
must show that the deficient perfornance

prejudiced the defense. Thi s
showi ng that counsel's errors

requires
were so

serious as to deprive the defendant of a

fair trial, a trial whose result is
reliable. Unl ess a defendant neakes both
show ngs, it cannot be said that t he

conviction or death sentence resulted from a
breakdown in the adversary process that

renders the result unreliable."”

15



Strickland v. Washi ngton, 466 U. S. 668, 104
S.C. 2052, 80 L.Ed.2d 674, (1984), at 687.

Furt hernore, establishment of prejudice is controlled by the
foll ow ng requirenent:

"The defendant nust show that there is a
reasonabl e probability t hat, but for
counsel's wunprofessional errors, the result
of the proceedi ng woul d have been different.
A reasonable probability is a probability
sufficient to undermne confidence in the
out cone. "

Strickland, 466 U S. at 694.

After the guilt phase of a capital trial, defense counse
must di scharge very significant constitutional responsibilities
at the sentencing phase of a capital trial. The United States
Suprene Court has held that in a capital case, "accurate
sentencing information is an indispensable prerequisite to a
reasoned determ nation of whether a defendant shall live or die

[made] by a jury of people who may never have made a sentencing

decision." Geqgqg v. GCeorgia, 428 U. S. 153, 190 (1976)(plurality

opi ni on).

Under Florida law, a capital sentencing jury nust be "[T]old
that the state nust establish the existence of one or nore
aggravating circunstances before the death penalty could be
inposed ... [S]Juch a sentence could be given if the state showed
t he aggravating ci rcunst ances out wei ghed t he mtigating

circunstances." State v. Dixon, 283 So.2d 1 (Fla. 1973).

16



In Francis v. State, So.2d __, (Fla. Dec. 20, 2001),

this Court also recently reviewed the elenments that satisfy the
HAC aggravator:

"Forr HAC to apply, the crinme nmnust be
consciencel ess or pitiless and unnecessarily
torturous to the victim See, e.g., Nelson
[v. State], 748 So.2d [237] at 245 [Fla.
1999]; Harley v. State, 686 So.2d 1316 (Fl a.
1996). Francis at 19.

In Shere v. State, 579 So.2d 86 (Fla. 1991), this Court

rejected the heinous, atrocious or cruel aggravator when it
determined that the evidence did not rise to the I|evel of
"tortuous nurder." The Court considered that:

"[T] he record shows that Snyder had no way
of know ng before the first shot was fired
Deno and Shere took him hunting to nmurder
him so there was no prol onged apprehension
of deat h. Wt hout warning, either Shere or
Denmo or both fired a rapid succession of
gunshots at Snyder from close range with two
weapons. The killing took place quickly,
and there is no evidence that Snyder
experienced pain or prolonged suffering.
There is no evidence that he renmained
consci ous throughout the shooting, and the
first could have struck his head. Likew se,
there is no evidence to suggest that Shere
desired to inflict a high degree of pain.
Four of the wounds were potentially fatal

which is an indication that they tried to

kill him not torture him There was no
testinony that any of the wounds were
defensive in nature. Moreover, the fact

that nultiple gunshot wounds were inflicted
is not, by itself, sufficient to support a
finding of heinous, atrocious or cruel.

Shere, 579 So.2d at 96.

17



As to the HAC aggravator, the thrust of the evidentiary
hearing testinony showed that there was no beating of the victim
by M. Lucas. This was remarkably ignored by the court in its
"Facts Adduced at Evidentiary Hearing Germane to Claimll" (PC
R Vol VIl - 888-894). Its significance cones from the errors
in reading and understanding the record by the re-sentencing
court in 1987 and 1991. That court repeatedly referred to facts
not proven at trial nor in re-sentencing regarding the victim
bei ng beat en. From the sentencing Order of My 14, 1991, the
foll ow ng excerpts are found:

"the evidence is established beyond every
reasonabl e  doubt t hat based upon the
testinony of the victinse that after the
def endant shot and wounded, severely beat
and ultimately nurdered Jill Piper, [that
the defendant pursued the two victim..].
(R 4 987) (enphasi s added).

“...but that after these initial shots the
def endant pursued the victim and proceed to
savagely beat her as she pled for her
life..." (R 4 968) (enphasis added).

"...the defendant was now reduced to
pitifully pleading for her life as the 24
year old defendant beat her and inflicted
further injuries upon her. " (R4
969) (enphasi s added).

"...Jill Piper would have been in great
physi cal pain from the gunshot wounds to the
back and the savage beating she was
receiving..." (R 4 969) (enphasis added).

"Wth the 16 year old victim having endured

18



t hese horri bl e ci rcunst ances of bei ng
t hreat ened, wounded and beaten..." (R4
969) (enphasi s added).
“...the wvictim had endured prior gunshot
wounds and a severe beating..." (R 4 969-
970) (enphasi s added).

Contrary to any indications of a beating of any kind, |et
al one a savage or severe beating, by M. Lucas upon the victim
the testinony at the wevidentiary hearing showed that none
occurred.

For M. Lucas, M. Paul Kish was stipulated to and accepted
as an expert in crinme scene reconstruction. (PCR Vol. 1V -
494- 495) . M. Kish provided uncontroverted evidentiary hearing
testinony about the opinions he nade in his analysis of the
case. First, that the shooting appeared to have all taken pl ace
outside of the particular dwelling. (PCGR Vol. 1V - 498).
Secondly, that there was a failure "to see adequate evidence to
allow [him to nmake the final conclusion that she, in fact, was
— was dragged. There was a lack of evidence in regards to
i njuries upon her body that suggest a dragging." (PC-R Vol. IV
- 499-500). Thirdly, "there was no evidence in the nedical
testinony that would indicate a beating upon her body"™ and he
"saw no physical evidence to support this accusation of a — of

a beating.” (PC-R Vol. |V -501).

Addi tionally, deposition testinony from the nedical

19



examner, Dr. Wallace M Gaves, Jr., was read into the record
upon stipulation and request of M. Lucas. Dr. Gaves testified
in both the 1977 and 1987 proceedings and had reviewed his
original autopsy material for his deposition. H s testinony
regarding the case, especially his analysis of seven autopsy
phot ographs, reflected that there were no signs of a beating
being incurred by the victim (PCR Vol. Ill - 331-332). This
evidentiary hearing testinony for M. Lucas was simlarly
uncontroverted by the State.

Consequently, the trial attorney should have shown that
there could not have been a beating inside the house, and in
that respect, negate the HAC aggravator. He was ineffective for
failing to do so when he could have done so. The prejudice

under Strickland is anply shown by the nunmerous incorrect,

i nproper and unsupported references in the 1991 sentencing order
to a savage, severe beating that did not occur.

As to the 1977 trial, M. Lucas alleged that trial counse
was ineffective in failing to determ ne what drugs M. Lucas was
under and the affect of those drugs, specifically PCP or ange
dust .

M. Lucas did so while recognizing that the 1991 sentencing
court found the followng drug related matters in mtigation

(with consequent weighing analysis shown): that M. Lucas acted

20



under an extrenme nental or enotional disturbance at the tinme of
the offense (very little weight), that M. Lucas acted under
extreme duress at the tinme of the offense (no nmeaningful
wei ght), that M. Lucas' ability to conform his conduct to the
requirenents of l|law was substantially inpaired at the tine of
the offense (supported by sone evidence but not enough to
counterbal ance either aggravating factor), that M. Lucas
commntted the offense as the result of enotion and passion
(i ncapable of mtigating the defendant's punishnent because no
CCP), and that M. Lucas was the victim of alcohol and drug
abuse (reflection of |ifestyle and character but does not reduce
nmoral culpability). (R4. 965-982).

At the evidentiary hearing, the trial counsel stated that
his theory of voluntary intoxication was chosen over involuntary
intoxication due to his belief that "it is a little difficult to
argue that when sonebody lays in wait and shoots sonebody in the
back, that they were unaware of what they were doing. And that
was the biggest hurdle I had to pass, | thought.” (PCR Vol.
11 - 180-181). Trial counsel admtted he did not know what

kind of drug M. Lucas had taken, outside of consunption of beer

and marijuana, because "...we didn't concentrate that nuch on
the nore exoteric type drugs [at that tine]." (PCGR Vol. Il -
171). Trial counsel further testified that "[A]t the tinme, |
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don't think we even knew — | think we thought mtigation factors
were limted by the statutory list of mtigating factors, and
then it was determned that's not true..." (PCGR Vol. 11l -
185).

The evidentiary hearing later included the testinony of Dr.
Jonat han Lipman, a neuropharmacol ogist, who appeared for M.
Lucas. Dr. Lipman testified that nedical literature show ng the
dire consequences of PCP ingestion was available in 1976 (PC-R
Vol. IV - 401) and that hair testing to confirm the presence of
the drug was available in the late 1970's (PC-R Vol. 1V - 407).

Gven the slight weight to the mtigation involving M.
Lucas' drug use, trial counsel was ineffective in 1977 for
failing to determne and confirm the ingestion of PCP by M.
Lucas. Counsel and his expert, Dr. Sprehe, at the re-sentencing
in 1987, therefore, were limted as to the certainty that could
have been possible regarding the usage of this drug. Such a
failure and shortcom ng, which bound all I|ater proceedings,

clearly neets the prejudice test found in Strickl and.

ARGUVENT | |

THE TRI AL COURT ERRED BY FAI LI NG TO GRANT AN
EVI DENTI ARY HEARING SO MR LUCAS COULD
ESTABLI SH THAT THE LENGTH CF H S
| NCARCERATI ON ON DEATH ROW CONSTI TUTES CRUEL
AND UNUSUAL PUNI SHVENT I N VIOLATION OF THE
El GATH AMENDMVENT AND DUE PROCESS CLAUSE OF
THE FOURTEENTH AMENDMVENT TO THE UN TED
STATES CONSTI TUTI ON
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The trial <court erred when it denied M. Lucas an
evidentiary hearing on the claim that his length of
incarceration on death row constitutes cruel and unusua
puni shment in violation of the Ei ghth and Fourteenth Anmendnents
to the United States Constitution.

M. Lucas argues that the claim and issue constitutes

factual matters whereas the trial court ruled that "[I]t's

| egal . I don't think it requires an evidentiary hearing.
There's no evidence to present. The facts are the facts. Facts
of the case were decided.” (Huff hearing)(PCR Vol. | - 93-
94).

In the order denying Rule 3.850 relief, the trial court
stated that "it appears that the main reason why this sentence
has not been carried out is due [sic] what Justice Thomas
described as the United States Suprenme Court's 'Byzantine death

penalty jurisprudence.'" (in referring to Knight v. Florida 528

US. 990, 120 S.Ct. 459, 145 L.Ed.2d 370 (1999)(citations

omtted by the court in its order).

The full wording of the quotation from Justice Thonmas'
concurring opinion in Knight is, however, instructive: "It is
worth noting, in addition, that, in nost cases raising this

novel claim the delay in carrying out the prisoner's execution

stens from the Court's Byzantine death penalty jurisprudence."
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Kni ght, 120 S.C. at 459 (citations omtted)(enphasis added).
M. Lucas suggests that his case is not one anong "nost" of the
cases with this claim Additionally, the trial court's usage of
Justice Thomas' concurring opinion ignores that of Justice
St evens: "It seens appropriate to enphasize that the denial of
the[se] petition[s] for certiorari does not constitute a ruling

on the nerits." (citing to, e.g., Barber v. Tennessee, 513 U S

1184, 115 S. . 1177, 130 L.Ed.2d 1129 (1995) (opinion of Justice
Stevens). Knight, 120 S.C. at 459.

In the notion fromhis very first Rule 3.850 postconviction
proceeding, M. Lucas noted he was convicted of a crinme which
occurred on August 14, 1976, and that he has been on death row
since 1977. Furthernore, he indicated that the nmaxi num sentence
for first degree nurder which M. Lucas could have received, had
the jury recomendation been |ife and had the original trial
court inposed life, would have been life with no possibility of
parole for twenty-five years. As a result of the exercise of
his constitutional rights to direct appeal, M. Lucas' sentence
and conviction did not become final until 1993. (aimlll of
the Rule 3.850 nmotion; PC-R Vol. | - 20-26).

Additionally and inportantly as to factual issues, M. Lucas
proffered that he could present testinony regarding his

suffering as a lifer on death row and present evidence regarding
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the difference between |ife on death row and life in the genera
prison population. (PC-R Vol. | - 25). He simlarly presented
to the trial court a litany of references and authorities as to
this factual issue and as to what the trial court rejected by
sayi ng:

"6. Wiile it is fair to say that reasonable
men and wonen may differ in their
characterization of such matters, See,
e.q., Justice Breyer's dissent from the
deni al of certiorari in Knight v.
Florida, one fact is abundantly clear
from this file, and that is that M.
Lucas is qguilty of the offenses for
whi ch he has been convi cted. From an
appel l ate standpoint, M. Lucas has had
all of the 'due process' he has been
"due,’ and nore."

(Order June 22, 2001; PCG-R Vol. VIl -
900) .

A Rule 3.850 litigant is entitled to an evidentiary hearing
unless "the notion and the files and records in the case
conclusively show that the prisoner is entitled to no relief.”

Fla. RCimP. 3.850; See also, Valle v. State, 705 So.2d 1333

(Fla. 1997); R vera v. State, 717 So.2d 477 (Fla. 1998); and

Gaskin v. State, 737 So.2d 509 (Fla. 1999).

Furthernore, to support summary denial of a Rule 3.850 claim
w thout a hearing, a trial court nust either state its rationale
in its decision or attach those specific parts of the record

that refute each claimpresented in the notion. Diaz v. Dugger
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719 So.2d 865, 867 (Fla. 1998), citing Anderson v. State, 627

So.2d 1170, 1171 (Fla. 1993). Accord: Brown v. State, 755 So.2d

616, 628 (Fla. 2000) and Asay v. State, 769 So.2d 974, 989 (Fla.

2000) ("this Court's cases decided since Hoffrman [571 So.2d 449
(Fl a. 1990)] have nmade <clear that an order denying an
evidentiary hearing is sufficient if it sets forth a clear
rationale explaining why the motion and record conclusively
refute each claim..". (enphasis added).

The presentation of a rationale for its ruling as opposed
to an attachnent of those specific parts of the record that
refute the claim would ordinarily conply with the requirenents

of Diaz v. Dugger, 719 So.2d 865, 867 (Fla. 1998), Anderson v.

State, 627 So.2d 1170, 1171 (Fla. 1993), Brown v. State, 755

So.2d 616, 628 (Fla. 2000) and Asay v. State, 769 So.2d 974, 989

(Fla. 2000).

However, t he trial court nmerely gave Its own
characterization of the substance of the claim There is no
basis or objective rationale provided as to why the trial court
disagreed with or rejected the substance of the claim The
trial court likewise failed to attach any specific parts of the
record to refute this claim

An inconplete or unobjective rationale, in the absence of

a record attachment, cannot conmply with Diaz v. Dugger, 719
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So.2d 865, 867 (Fla. 1998), Anderson v. State, 627 So.2d 1170

1171 (Fla. 1993), Brown v. State, 755 So.2d 616, 628 (Fla. 2000)

and Asay v. State, 769 So.2d 974, 989 (Fla. 2000).

CONCLUSI ON AND RELI EF SOQUGHT

Based on the forgoing, the lower court inproperly denied
Rule 3.850 relief to Harold Gene Lucas. This Court should order
that his conviction and sentence be vacated and renmand the case

for such relief as the Court deens proper.
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